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Southern  Didrid  tf  iVmv-  York,  u : 

BE  IT  REMEMBERED,  that  oa  thf  twrnty-sixth  dajof  Aa|;;nit,in  the  forty* 
fdurth  year  of  me  Independence  of  the  United  States  of  America,  Hiaai  Whiaton, 
of  the  said  district,  hath  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  he  claims  as  author  and  proprietor,  in  the  words  and  figures  following, 
to  wit: 

**  Reports  of  Cases  argued  and  adjudged  in  the  Supreme  Court  of  the  United 
States.  Februaiy  Term,  1819.  By  Henry  vVheaton,  Counsellor  at  Law.  Volume 
IV." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States^  entitled, "  An  act 
**  for  the  encooragement  of  learning,  oy  securing  the  copies  of  maps^  charts,  and 
'*  books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein 
"  mentioned  ;*'  and  also,  to  an  act,  entitled,  **  An  act  supplementary  to  an  act,  enti- 
**  tied,  An  act  for  the  encouragement  of  leamiog[,  by  securing  the  copies  of  map», 
"  charts,  and  books,  to  the  authors  and  propnetors  of  such  copies,  during  tne 
'*  times  therein  mentioned,  and  extending  the  benefits  thereof  to  the  arts  of  de- 
*'  signing,  ebgraving,  and  etching,  historical  and  other  prints.** 

GILBERT  LIVINGSTON  THOMPSON, 

Clerk  of  the  Southern  District  of  New- York. 


t< 


JUDGES 


OF  TH£ 

SUPREME  COURT  OP  THE  UNITED  STATES, 


DURINe  THE  TIME  OF  THESE  BEPORTS. 


The  Hon.  John  Marshall,  Chief  Justice. 

The  Hon.  Bushrod  Washington,  Associate  Jufs* 
tice. 

The  Hon.  William  Johnson,  Associate  Justice. 

The  Hon.  Brockholst  Livingston,  Associate  Jus- 
tice. 

The  Hon.  Thomas  Todd,  Associate  Justice.* 

The  Hon.  Gabriel  Duvall,  Associate  Justice. 

The  Hon.  Joseph  Story,  Associate  Justice. 

William  Wirt,  Esq.  Attorney  General. 

*  Mr.  Justice  Todd  wag  absent  the  whole  of  this  Term  oa 
account  of  indisposition. 
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FEBRUART  TERM,  1819. 


(CBjLVCEBT.) 


The  Trustees  of  the  Philadelphia  Baptist 
Association  et  al.  v.  Hart's  Executors. 

In  the  year  1790,  S.  H.,  &  citizen  of  Virginia,  made  his  last  will,  ooii> 
taining  the  foUowing  bequest :  **  Item,  what  shall  remalii  of  taf 
military  certificates  at  the  time  of  my  decease,  both  principal  and 
interest,  I  give  and  bequeath  to  The  Bapiitt  Attociaiion^  that  far 
ordinary  metU  at  Philadelphia  aammally^  which  I  allow  to  be  ft 
perpetual  fdnd  for  the  edacatioo  of  yoaths  of  the  Baptist  denomioft* 
tion,  who  shall  appear  promising  for  the  ministry,  always  ginof  ft 
preference  to  thf,  descendants  of  my  father's  family."  In  1792  tfaft 
legislature  of  Virginia  passed  an  act  repealing  all  English  statutes* 
In  1795  the  testator  died.  The  Baptist  Association  in  questioft  kii 
existed  as  a  regularly  orgitnised  body  for  many  years  before  Hm 
date  of  his  will ;  and  in  1797  was  incorporated  by  the  legislatnrft 
of  Pennsylvania,  by  the  name  of  *<  The  Trustees  of  the  Philadtl- 
1^  Baptist  Association.^ 

HM^  that  the  AsM>ciation,  not  beiqg  incoiporated  al  tlie  teaUM^i 
decease,  could  not  take  this  trust  a§  a  eocitity. 
Vol..  IV.  I 


2  CASES  IN  THE  SUPREME  COURT 

'r 
1819.        That  the  bequest  could  not  be  taken  by  the  indmduali  who  composed 

v^^v^^         the  Association  at  the  death  of  the  testator. 

Baptist   As-  That  there  were  no  persons  to  whom  this  legacy,  were  it  not  a  charity, 

iociation  could  be  decreed. 

Hart'sEjL'n.  ^^^*  ^^^  '^  could  not  be  sustained,  in  this  Court,  ut  a  charily. 

Charitable  bequests,  where  no  legal  interest  is  vested,  and  which  are 
too  rag^ie  to  be  claimed  by  those  for  whom  (he  beneficial  interest 
was  intended,  cannot  be  established  by  a  Court  of  Equity,  either 
exercising  its  ordinary  jurisdiction,  or  enforcing  the  prerogative  of 
the  king  as  parens  patria,  independent  of  the  statute  43  Eliz. 

If,  in  England,  the  prerogative  of  the  king,  as  parens  patriot^  would, 
independent  of  the  statute  of  Eliza(>eth;  extend  to  charitable  be- 
quests of  this  description :  Quare,  How  far  this  principle  would 
g^em  in  the  C$urU  <fthe  United  States  1 
'  Held,  that  it  was  unnecessary  to  enter  into  this  inquiry,  because  it 
ooold  only  arise  where  the  Attorney  General  is  made  a  party. 

IN  the  year  1790,  Silas  Hart,  a  citizen  and  resi- 
dent of  Virginia,  made  his  last  will  in  writing,  which 
contains  the  following  bequest.  ^^  Item,  what  shall 
remain  of  my  military  certificates  at  the  time  of  my 
decease^  both  principal  and  interest,  I  give  and  be* 
queath  to  the  Baptist  Association  that  for  ordinary. 
meets  at  Philadelphia  annually,  which  I  allow  to  be 
a  perpetual  fund  for  the  education  of  youths  of  the 
Baptist  denomination,  who  shall  appear  promising  for 
the  ministry,  always  giving  a  preference  to  the  de- 
scendants of  my  father's  family."  In  1792  the 
legislature  of  Virginia  passed  an  act,  repealing  all 
English  statutes,  including  that  of  the  4i)  Eliz.  c.  4. 
In  the  year  1795  the  testator  died.  The  Baptist 
Association,  which  met  annually  at  Philadelphia,  had 
existed  as  a  regularly  organized  body  for  many  years 
before  the  date  of  this  will,  and  was  composed  of 
the  clergy  of  several  Baptist  churches  of  different 
(States^  and  of  an  annual  deputation  of  laymen  from 
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the  same  churches.     It  was  not  incorporated  until  the      1819. 
jear  1797,  when  it  received  a  charter  from  the  legis-  ^"^^^^ 
lature  of  Pennsjlvania,  incorporating  it  by  the  name    sociatioii 
of  "  The  Trustees  of  the  Philadelphia  Baptist  Asso-  Hart'skx'n, 
ciation.'^    The  executors  having  refused  to  pay  the 
legacy,  this  suit  was  instituted  in  the  Circuit  Court 
for  the  district  of  Virginia,  by  the  corporation,  and 
by  those  individuals  who  were  members  of  the  Asso^ 
ciation  at  the  death  of  the  testator.     On  the  trial  of 
the  cause,  the  judges  of  that  Court  were  divided  in 
opinion  on  the  question,  whether  the  plaintiffs  were 
capable  of  taking  under  this  will  ?    Which  point  was, 
therefore,  certified  to  this  Court. 

The  Attorney  General^  for  the  plaintiffs,  argued,  F^-  ssM* 
that  the  peculiar  law  of  charitable  bequests  did  not 
originate  in  the  statute  of  the  43d  Eliz.,  which  was 
repealed  in  Virginia  before  the  death  of  the  testator. 
If  lands  had  been  conveyed  in  trust,  previous  to  the 
statute,  for  such  purposes  as  are  expressed  in  this 
will,  the  devise  would  have  been  held  good  at  law ; 
and,  consequently,  the  court  of  chancery  would  have 
enforced  the  trust,  in  virtue  of  its  general  equity  powd- 
ers, independent  of  that  statute.  The  statute  does 
not  profess  to  give  any  validity  to  devises,  or  legacies, 
of  any  description,  not  before  valid ;  but  only  fur- 
nishes a  new  and  more  convenient  mode  for  discover* 
ing  and  enforcing  them;  but  the  case  before  the 
court  is  such  as  requires  the  interposition  only  of 
the  ordinary  powers  of  a  court  of  equity.  Devises 
equally  vague  and  indefinite,  have  been  sustained  in 
courts  of  common  law,  before  the  statute  of  Eliz^* 
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1819.  beth,  and  would,  afortwri^  have  been  supported  in 
^l!^^^l^^  courts  of  equity/  And  the  Court  of  Chancery,  ex- 
sociation  ercising  the  prerogative  of  the  king  as  parens  patriee^ 
Hait'tiss'ii.  has  been  constantly  in  the  habit  of  establishing  cha* 
ritable  bequests  of  this  nature.  ^^  In  like  manner,^' 
says  Lord  Chancellor  Macclesfield,  ^^  in  the  case  of 
charity,  the  king,  pro  bono  publico^  has  an  original 
right  to  superintend  the  care  thereof,  so  that,  abstract- 
ed from  the  statute  of  Eliz.  relating  to  charitable 
uses,  and  antecedent  to  it,  as  well  as  since,  it  has  been 
every  day's  practice  to  file  informations  in  Chancery, 
in  the  Attorney  General's  name,  for  the  establishment 
of  charities,"*  So  also.  Lord  Keeper  Henly  says^ 
'^  and  I  take  the  uniform  rule  of  this  court,  before, 
at,  and  after  the  statute  of  Elizabeth,  to  have  been, 
that  where  the  uses  are  charitable,  and  the  person 
has  in  himself  full  power  to  convey,  the  court  wilt  aid 
a  defective  conveyance  to  such  uses.  Thus,  though 
devises  to  corporations  were  void  under  statute  Hen. 
S.J  yet  they  were  always  considered  as  good  in  equity, 
if  given  to  charitable  uses."*  The  powers  of  the 
Court  of  Chancery  over  these  subjects,  are  derived 
from,  and  exercised  according  to  the  civil  law.''  Lord 
Thurlow  says,  ^^  the  cases  have  proceeded  upon  no* 
tions  adopted  from  the  Roman  and  civil  law,  which 
are  very  favourable  to  charities,  that  legacies  given  to 
public  uses,  not  ascertained,  shall  be  applied  to  some 

4  PorierU  ean^  1  Cb.  lUp.  22.  h.  Plowd.  522. 
(  Eyre  v.  The  Countess  of  Sbaftsbary,  2  P.  Wnu.  1 19. 
C  Case  of  Christ's  College,  Carobndge,  1  Sir  W.BL  91. 
d  3  Bl.  Com.  476.    White  v.  White,  }  Bro.  Ch.  Coi.  15. 
MoKridge  v.  Thackwell.  7  Fti.  36,. 
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proper  obfect."*    By  that  law^  bequests  for  charita*      1819. 


ble  purposes^  ad  pios  fASOS^  are  not  void  for  uncer- 
tainty.^    But,  even  supposing  all  the  powers  of  the    lociaiiM 
English  Court  of  ChaAcery  over  charities  to  have  HartUz*i 
been  originally  derived  6pm  the  statute  of  Elizabeth, 
adll  it  does  not  foUoWflfiitthfr^  courts  of  the  United 
States  have  not  all  the  powers  which  the  English 
courts  of  equity  possessed,  when  this  country  was 
separated  from  the  British  empire.    The  chancery 
system  originated  in  various  sources ;  in  the  peculiar 
jurisprudence  of  the  court,  which  may  be  denomina- 
ted its  common  law ;  in  statutes ;  and  in  the  authority 
of  the  Chancellor,  as  keeper  of  the  king's  conscience. 
It  is  difficult  to  find  any  chancery  decisions  wholly 
purified  from  the  influence  of  statutory  provisions. 
The  grant  of  equity  powers  in  the  constitution,  to  the 
national  judiciary,  extends  ^^  to  aU  cases  in  equity." 
It  b  not  limited  to  those  cases  which  arise  under  the 
ordinary  jurisdiction  of  the  Court  of  Chancery.    This  , 

is  not  a  question  of  local  law,  nor  can  the  equity  ju- 
risdiction of  the  United  States'  courts  depend  upon 
the  enactment  or  repeal  of  local  statutes.  This  court 
has  already  determined,  that  the  remedies  in  the  court 
of  the  United  States,  in  equity,  are  to  be,  not  accord^ 
ing  to  the  practice  of  State  courts,  but  according  to  the 
principles  of  equity  as  known  and  practised  in  that 
country  from  which  we  derive  a  knowledge  of  those 
principles.  In  England,  this  bequest  would,  unques- 
tionably, be  sustained.    The  Association,  which  w^s 

d  White  V.  White,  1  Bro.  Ch.  Cas.  15. 
h  Stnnb.part  1.  iec.  16.     Part  7.  hc,  S. 
f  Campbell  v.  Robinton,  3  Wheat.  %12^ 
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1819.      the  object  of  the  testator's  bounty,  though  unincorpo- 

^^^^^^   rated  at  the  time,  was  certain!  j  as  definite  a  body  as  the 

•ociation    "  sixty  pious  ejected  ministers,*'  in  one  case,"  or  "  the 

HarfaEx'n.  charitable  collections  for  poor  dissenting  ministers 

living  in  any  county  in  England,"  in  another/    Nor 

was  it  necessary  that  they  should  be  incorporated,  in 

order  to  take.    A  devise  by  an  impropriator,  directly 

^^  to  one  who  served  the  cure,  and  all  who  should  serve 

it  after  him,"  &c.  has  been  carried  into  effect''    So,  if 

the  devise  be  to  a  charitable  use,  though  the  object  be 

not  in  essCy  and  though  it  depend  on  the  will  of  the 

crown,  whether  it  shall  ever  be  called  into  existence, 

equity  will  establish  it."^ 

Mr.  Leighj  contra,  contended,  that  the  Association 
could  not  take  the  bequest,  neither  in  their  individual 
nor  in  their  collective  capacity.  Not  as  indivi- 
duals ;  because  the  persons  composing  the  Associa- 
tion were  continually  fluctuating,  and  were  not  de- 
signated, nor  indeed  known,  at  the  time  of  the  be- 
quest. No  personal  benefit  was  intended  to  them. 
The  testator's  intent  was  to  constitute  the  Association, 
in  its  collective  capacity,  trustee  of  the  fund  for  this 
charitable  purpose ;  and  whether  the  trust  can  be 
carried  into  effect  or  not,  they  cannot  take  individu- 

a  The  Attorney  General  v.  Baxter,  1  Fern.  248.  Attorney 
General  v.  Haghes,  2  Fern.  105. 

b  Walker  v.  Childs,  Amb.  524. 

c  Anon.  2  Fent.  349. 

d  Lady  Downing's  case,  Amb.  592.  Ayliff  r.  Dodd,  2  Atk. 
328.  The  Attorney  General  v.  Oglander,  3  Bro.  Ck.  Cos.  166^ 
The  Attorney  Genera}  j.  Bowyer,  3  Fa.  jun.  lib. 
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ally  to  their  own  use.*  Nor  can  they  so  take  in  1819. 
their  collective  capacity,  because  not  incorpprated  at  q^  ^^^^  j^ 
the  time :  and  the  subsequent  incorporation  does  not  Mctatioa 
help  their  case.*  Therefore,  this  is  to  be  regarded  Hart'iiQx'ii. 
as  a  bequest  to  charitable  uses,  without  the  interven- 
tion of  trustees  to  take  the  legal  estate  and  fulfil  the 
uses.  According  to  the  law  of  Virginia,  which  must 
govern  in  this  case,  such  a  trust  cannot  be  carried 
into  effect  by  any  court  in  any  mode.  Had  suoh  a 
case  occurred  in  England,  it  is  admitted  that  the 
Court  of  Chancery  would  carry  the  trust  into  effect 
by  supplying  legal  and  capable  trustees  to  take  and 
hold  the  fund  for  the  objects  of  the  testator's  charity ; 
or,  if  those  objects  were  not  designated  in  the  testa- 
tor's will  with  sufficient  certainty,  would  execute  it, 
upon  the  doctrine  of  cypres j  for  objects  ijusdem  ge^ 
nerisj  according  to  a  scheme  digested  by  the  master. 
But  the  Court  of  Chancery  in  England  exercises 
such'  powers  solely  in  virtue  of  the  statute  of  the  4dd 
Eliz.  All  ancient  precedents  of  the  exercise  of  such 
powers,  to  effect  such  charitable  uses,  are  expressly 
stated  to  be  founded  on  that  statute.'  As  all  the 
early  decisions  are  founded  on  the  statute,  so  the 
more  modern  casts  are  founded  on  the  authority  of 
the  ancient ;  with  this  only  extension  of  their  princi- 
ple, that  although  the  statute  merely  provides  that 

a  Horrice  v.  The  Bishop  of  Darham,  9  Fa.  399.  S.  C.  10 

Fes.  52«. 

b  8  Fin.  Abr.  tit.  Devise^  H.  pi.  1.     Woodmore  v.  Wood- 
roffe,  Amb.  636. 

c  The  Attorney  General  r.  Rje,  2  Fem.   453.    Rirett't 

G«i€,  MooTt  890.     Pigott  V.  Penrice,  2  Eg.  Cos.  Abr.  191.  p!, 

6.    The  Attomej  Genera!  r.  Hickman,  U,  193.  pi.  14. 
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1819.  charitable  donations  shall  be  applied  to  such  of  the 
^^^^^^^  charitable  uses  therein  expressed,  for  which  thej 
lociatioii  were  appointed  by  the  donors  or  founders,  the  Court 
H«ii*i£x'ii.  of  Chancery  has  gone  a  step  farther,  and  held  upon 
the  equity  of  the  statute,  that  where  objects  of  cha- 
rity are  in  any  way  pointed  out,  however  vaguely 
and  indefinitely,  the  Court  will  apply  the  fund  to 
charitable  uses  of  the  same  kind  with  those  intended 
by  the  donor,  according  to  a  scheme  digested  by  the 
Master/  All  the  elementary  writers  and  compilers 
concur  in  deducing  the  jurisdiction  of  the  English 
Court  of  Chancery  over  charitable  bequests  from 
the  statute  of  Eliz. ;  tracing  all  the  powers  of  the 
Court,  as  a  court  of  equity,  over  this  subject,  to 
that  source  ;  its  liberality  and  favour  toward  chari* 
table  donations ;  its  practice  of  supplying  all  the 
defects  of  conveyances  to  charitable  uses ;  of  sub- 
itituting  trustees  where  those  named  by  the  donor 
fail  before  the  vesting  of  the  legal  estate ;  and 
of  taking  on  itself  the  execution  of  the  trust,  where 
incapable,  or  no,  trustees  are  appointed  by  the 
donors/  Indeed,  no  donation  is  considered  in  Eng- 
land as  a  donation  to  charitable  uses,  unless  for 
such  uses  as  are  enumerated  in  th^  statute  pf  Eliz., 
or  such  as  are  analogous/    The  very  signification  of 

a  Barlis  r.  The  Attorney  General,  2  Atk.  239.  White  v. 
White,  1  Bro.  Ch.  Cbs.  12.  Moggridge  v.  Thackwell,  3  Bro. 
Ck.  Ca$.  517.    S.  C.  1  Fa.  Jun.  464.    S.  C.  7  Fes.  36. 

h  2  Bl.  Com.  376.  2  Fanbl.  Eq.  213.  Roberts  on  Wills,  213, 
214.  1  Bae.  Abr.  tit.  Ch.  Uses.  5  Fin.  Abr.  same  tit.  1  Bum's 
Eccles.  Latr,  same  tit, 

c  The  Attorney  General  v.  Hewer,  2  Fern.  387.  Brown  v. 
Teale,  7  Fes.  50.  note  c.  Morrice  v.  The  Bishop  of  Durham^ 
9  Fes.  399.   S.  C.  10  Fes.  540. 
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the  words  charity  and  charitable  use  are  derived  from       i8id. 
that  statute.    In  tbeease  last  cited,  Sir  W.  Grant  said,    -^  ^^^ 

...  .J   Bapti«?t    At- 

^^  In  this  Court,  the  signification  of  charity  is  derived  sociatioa 
principally  from  the  statute  of  Elizabeih.  Those  Han^sEx'rt. 
purposes  are  considered  charitable  which  that  statute 
enumerates,  or  which  by  analogies  are  deemed  within 
its  spirit  and  intendment.'^'  Lord  Eldon^  in  rehear^ 
ing  the  same  case,  confirms  the  doctrine.  ^'  I  say^ 
with  the  Master  of  the  Rolls,  a  case  has  not  yet  been 
decided,  in  which  the  Court  has  executed  a  charitable 
purpose^  unless  the  will  contains  a  description  of  thai 
which  the  law  acknowledges  to  be  a  charitable  pur^^ 
pose,  or  devotes  the  property  to  purposes  of  charity 
in  general.''*  In  a  previous  case.  Lord  Loughbo^ 
rough  had  said,  '^  It  does  not  appear  that  the  Court 
before  that  period,  (the  48d  of  Eliz.,)  had  cognizance 
of  informations  for  the  establishment  of  charitiesu 
Prior  to  the  time  of  Lord  Ellesmere,  as  far  as  tradi- 
tion in  times  immediately  following  goes,  there  were 
no  such  informations,  but  they  made  out  the  case  as 
well  as  they  could  at  law."""  The  repeal  of  the 
English  statute  of  charitable  uses  by  the  legislature 
of  Virginia,  must  be  considered  as  almost,  if  not  en- 
tirely, repealing  that  whole  head  of  equity.  The  ef- 
fect of  this  repeal  may  be  estimated  by  recurring  to  the 
history  of  the  system  of  equitable  jurisprudence* 
Every  part  of  that  system  has  been  built  up  since  the 
43d  year  of  Elizabeth,  and  there  is  not  a  single  chan- 
cery case,  touching  charitable  bequests,  prior  to  the 

a  Morrice  v.  The  Bishop  of  Durham,  9  Fe$.  399. 
h  S.  C.  10.  Fe$.  640. 

e  The  Attorney  General  v.  Bowyer,  S  Fe$.  jun.  726. 
Vol.  IV.  2 
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1819.      Statute  of  that  jear.    The   Court  is  then  driven 
N-^^v^    to  ascertain  either  the  common  law  method  of  effect- 

Baptut   As* 

sociation  ing  charitable  uses,  or  the  jurisdiction  of  the  English 
Hart'sEz'n.  Chancery,  independent  of  the  statute.  Lord  Lough- 
borough says,  that  it  had  no  jurisdiction  whatever 
of  the  matter  before  the  statute,  and  that  they  made 
out  the  case  as  well  as  they  could  at  law ;  and  he 
instances  certain  cases."  The  jurisdiction  of  the 
Court  of  Chancery  in  England,  abstracted  from,  and 
independent  of,  the  statute  of  the  43d  Eliz.,  may  be 
inferred  from  the  course  of  the  Court  in  cases  where 
the  donors  of  charities,  failing  to  point  out  any  ob- 
ject of  charity,  or  designating  improper,  impolitic, 
or  illegal  objects,  the  statute  gives  the  Court  no  au- 
thority to  direct  the  charity  to  any  definite  purpose. 
In  all  such  cases,  the  disposition  of  the  funds  be- 
longs to  the  king,  as  parens  patruB^  and  is  made  by 
him  under  his  sign  manual.  In  Moggridge  v.  Thack- 
well,*  Lord  Eldon,  after  reviewing  all  the  cases,  (ac- 
knowledging that  they  conflicted  with  each  other, 
and  that  his  own  mind  was  perplexed  with  doubts,) 
Game  to  this  general  conclusion,  whi(  h  he  deemed 
the  most  reconcileable  to  authorities ;  that  when  the 
execution  of  the  trust  for  a  charity  is  to  be  by  a  trus- 
tee with  general,  or  some  objects  pointed  out,  there 
the  Court  will  take  upon  itself  the  execution  of  the 
trust :  but  where  there  is  a  general  indefinite  purpose, 
not  fixing  itself  on  any  object,  the  disposition  is  to  be 
made  by  the  king's  sign  manual     A  due  attention  to 

a  Porter's  Case,    I  Co.  Rep.  23    Sutton's  Hospital  Case, 
10  Co.  Rep.  1. 
h  7  Fes.  36. 
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the  cases  there  collected  by  Lord  Etdon,  will  show       I8i9. 
that  the  first  class  of  cases  are  those  over  which  the  S^^yT^ 

Baptist  A»- 

statute  of  the  43d  Eliz.  gives  the  Court  a  jurisdiction,  tociation 
and  which  it  will  consequently  exercise ;  and  that  the  Hart*dSx*n. 
second  class  consists  of  those  which  belong  to  its  ju- 
risdiction, abstracted  and  independent  of  the  statute, 
and  in  which  the  disposition  belongs  to  the  king/ 
So  if  the  donation  be  to  a  charitable  use,  but  one 
which  is  deemed  unlawful  or  impolitic,  the  disposi- 
tion belongs  to  the  king/  And  were  it  not  for  the 
statute,  all  charitable  donations,  whatever,  would  be 
subject  to  the  disposition  of  the  king,  as  parens  pa- 
iruB.  It  is  true,  there  are  some  dicUt^  which  at  first 
sight  seem  to  support  a  different  doctrine.  Such  is 
that  of  Lord  Keeper  Henly,  in  the  case  of  Christ's 
College/  But  this  dictum  is  directly  contradicted 
by  Lord  Loughborough,  in  the  Attorney  General  v. 
Bowyer/  Lord  Keeper  Henly  cites  no  authority  for 
this  dictum ;  but  Lord  Chief  Justice  Wilmot  having, 
in  the  case  of  Downing  College,''  said  something  of 
the  same  kind,  cites  the  authority  which,  doubtless. 
Lord  Keeper  Henly  had  in  his  mind  ;  which  is  what 
fell  from  Lord  Macclesfieldi  in  Eyre  v.  The  Coun- 
tess of  Shafubury.  "  And  in  like  manner,  in  case 
of  charity,  the  king,  pro  bono  publico^  has  an  ori- 

a  The  Attorney  General  v.  §jderfin,  1  Fern.  224.  Fiser  v. 
Peacock,  there  cited.  The  Attorney  General  v.  Herrick, 
4fnbL  712. 

h  The  Attorney  General  y.  Baxter,  1  Fern.  248.  De  Costa 
V.  De  Pas,  Amb.  228.     Gary  v.  Abbott,  7  Fes.  490. 

e  W.  BL  91. 

d  3  Fes.jun.  726, 

e  fr?7m,  Ref.  t, 
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1819.  ginal  right  to  superintend  the  care  thereof;  so  that, 
,"!^^P]^^;  abstracted  from  the  statute  of  Elizabeth  relating  to 
'•  »on  charitable  uses,  and  antecedent  to  it,  as  well  as 
Hari'iEx'rs.  siuce,  it  has  been  every  day's  practice  to  file  an 
information  in  Chancery  in  the  name  of  the  At- 
torney General  for  the  establishment  of  charities."* 
Whence  it  appears,  that  the  information  which 
might  be  filed  in  the  attorney  general's  name,  for  the 
establishment  of  charities,  abstracted  from,  and  in- 
dependent of,  the  statute,  related  to  such  as  depended 
on  the  disposition  of  the  king  as  parens  patrite. 
This  explanation  is  corroborated  by  what  is  said  by 
Lord  Somers,  in  the  case  of  Lord  Falkland  v.  Ber- 
tie.* Lord  Thurlow's  dictum^  in  White  v.  White,'^ 
that  ^'  the  cases  had  proceeded  on  notions  derived 
from  the  Roman  and  civil  law,"  cannot  be  construed 
to  extend  to  the  entire  adoption  of  the  civil  law  on 
charities.  By  the  civil  law,  if  a  man  make  a  will 
containing  a  charitable  bequest,  and  afterwards  cancel 
the  will,  the  bequest  to  charity  is  not  thereby  re- 
voked. It  is  otherwise  by  the  law  of  England.  So, 
in  case  of  a  deficiency  of  assets,  the  civil  law  gave 
a  preference  to  charitable  legacies  ;  but  in  the  Eng^ 
lish  Court  of  Chancery  they  abate  in  proportion."^ 
The  conclusion,  th^n,  is,  that  in  every  case  of  cha- 
rity, wherein  the  English  Court  of  Chancery  has 
not  jurisdiction  to  direct  the    application  of   the 

• 

o2P.  Wms.  118,119, 
h  2  Vem.  342. 
e  I  Bro.  Ch.  Cos.  16. 

d  The  Attorney  General  v.  Hudsop,  1  Coxe^s  P.  Wm$.  676- 
f^Qd  note. 
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charity,  either  by  the  words  or  the  equity  of  the  I819. 
statute  43  Eiiz.,  the  disposition  belongs  to  the  king,  BapUsT^yh 
as  parens  patruBj  and  the  Court  of  Chancery  is  only  Mwiatio© 
resorte<l  to  iti  order  to  enforce  his  disposition.  That  Hmrt'sfo'm. 
statute  being  repealed  in  Virginia,  and  no  similar  one 
enacted  in  that  State,  the  disposition  of  all  charitable 
donations  is  in  the  parens  patri^B  of  Virginia.  The 
Courts  of  the  United  States  cannot  direct  this  cha- 
rity, or  carry  it  into  effect  It  is  the  gorernment  of 
Virginia  which  is  the  parens  patrue  of  that  State. 
At  the  revolution,  all  the  rights  of  the  crown  de- 
volved on  the  commonwealth ;  and.  still  remain  in 
the  commonwealth,  except  such  as  are  delegated  to 
the  United  States  by  the  national  constitution.  But 
none  of  the  rights  that  appertain  to  the  State  govern- 
ment, as  parens  pairuB^  are  delegated  to  the  United 
States.  Can  this,  or  any  other  Court  of  the  United 
States,  pretend  to  the  care  or  guardianship  of  infants, 
lunatics,  and  ideots  ?  If  not,  neither  can  they  un- 
dertake the  direction  of  a  charity,  which  stands  on 
the  same  footing  as  belonging  to  that  government 
which  is  parens  patrue.  Even,  therefore,  if  it  were 
admitted  that  the  Court  of  Chancery  of  Virginia 
could  carry  this  bequest  to  charitable  uses  into  effect, 
the  Courts  of  the  United  States  cannot.  Another 
objection  to  the  jurisdiction  of  those  courts  is,  that 
the  Attorney  General  (that  is,  of  Virginia)  represent- 
ing the  parens  pcUriiSj  must  be  made  a  party."*    But 

a  Mitf.  Plead.  7.  93.  Choper's  PUad.  219.  Awm.  3  AtK 
^77.  2  Atk.  87.  Monell  y.  LawsoD,  5  Vin  Ahr.  tit.  Char. 
UifSy    lb.  pL  11,    The  Attoroej  General  r.  Hewett,  9  Fe$^ 

432. 
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1819.  to  make  the  Attorney  General  of  Virginia,  that  is^ 
Baptist  A«-  ^^^  State  of  Virginia,  a  party  defendant,  would  be 
•odation  contrary  to  the  constitution  of  the  United  States. 
Hart^aEz'n.  There  is  a  farther,  and  an  msurmountable  objection 
to  the  jurisdiction  of  the  United  States'  Courts  in 
cases  of  charity,  where  there  is  no  trustee  appointed, 
or  (which  is  the  same  thing)  unascertainable  and 
*  incapable  trustees  are  appointed.  If  not  the  whole 
jurisdiction  of  the  English  Court  of  Chancery,  at 
least  so  much  of  it  as  is  abstracted  from,  and  inde- 
pendent of,  the  statute  43  Eliz.,  belongs  neither  to  its 
mdinary  nor  extraordinary  jurisdiction,  but  to  the 
Lord  Chancellor  personally,  as  delegate  to  the  king. 
But  by  the  constitution  and  laws  of  the  United 
States,  the  only  branch  of  the  English  Chancery 
jurisdiction  which  is  vested  in  the  Courts  of  the 
United  States,  is  the  ordinary  or  equity  jurisdiction 
of  the  Court  of  Chancery  in  England.  Finally  : 
It  is  impossible  to  give  effect  to  this  charity  in  any 
IDode.  Not  only  are  the  trustees  uncertain  and  un- 
ascertainable, but  the  objects  of  the  charity  are  also 
uncertain,  and  not  ascertainable  by  this  Court.  The 
very  idea  of  the  Court  attempting  to  execute  the  trust, 
cy  preSj  and  referring  it  to  the  Master  to  digest  a 
scheme  for  that  purpose,  is  absurd  and  impractica- 
l>le. 

The  Attorney  General^  in  reply,  insisted,  that  if  it 
were  necessary  to  show  the  capacity  of  the  plaintiffs  as 
trustees,  it  could  be  done.  Id  cerium  est  quod  cerium 
ffddi  potest :  and  the  Court  might  direct  the  money 
to  be  paid  to  those  who  constituted  the  Association  at 
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the  time  of  the  bequest  But  this  Association  was  i8i9. 
incorporated  shortly  after  the  death  of  the  testator ;  ^^^^^ 
and  it  is  sufficient  to  support  the  charity,  that  its  ob-  MciatioB 
jects  may  be  in  esse.  The  first  of  the  two  cases,  cited  Hart'dix'M. 
to  show  that  the  devise  must  take  effect  at  the  time, 
or  not  at  all,  was  a  devise  of  lands  to  the  priests  of  a 
chantry  or  college  in  the  church  of  A. ;  and  there 
were  none  such,  neither  chantry,  college,  nor  priests.* 
But  suppose  there  had  been,  as  in  the  case  now  before 
the  court,  would  their  want  of  a  corporate  character 
have  defeated  the  devise?  But  this  case  is  entirely 
inapplicable.  The  objects  designated  did  not  exist 
even  under  the  description  which  the  testator  used. 
Nor  did  they  exist,  at  the  time  of  the  decision,  so  as 
to  present  the  question  as  to  the  efficacy  of  the  devise 
in  that  respect ;  and  all  that  the  court  said  upon  this 
subject,  must-  be  regarded  as  extrajudicial.  The 
whole  question  was  on  a  devise  of  lands  on  the  rigid 
rules  of  the  common  law.  The  case  of  Widmore 
V.  Woodroffe,*  was  a  bequest  of  money  to  the  corpo- 
ration of  Queen  Anne^s  County  to  augment  poor  vi- 
carages, which  was  held  to  be  void  by  the  statute  of 
*  Mortmain,  as  the  corporation  were  bound  by  their 
rules  to  lay  out  their  donations  in  lands.  It  does  not 
touch  the  question,  whether  a  devise  of  a  charity 
must  take  effect  at  the  death  of  the  testator,  or  not 
at  all.  But  if  the  court  should  think,  that  the  Bap- 
tist Association  were  incapable  of  taking,  as  trustees, 
at  the  death  of  the  testator,  and  that  there  must  be 
some  person  then  in  essCj  to  hold  the  legal  estate,  the 

m  8  Fin.  Abr.  Tit.  Devise,  H.pl.  h  Amh.  636. 


# 


16  CASJ!s  in  the  SUPftEME  COfjRt 

1819.      executors  will  be  considered,  by  a  court  of  equity,  as 
^^^^^T^   trustees,  whether  so  named  or  not.*    So,  also,  the 

Baptist   As-  '^  ^  '  ' 

BociatioQ     court  will  regard  the  heir  as  a  trustee  for  the  same 

▼  

Hmrt'sEx'ra.  purpose,*    The  case  of   the    Attorney  General  v. 

Bowyer,  was  decided  on  this  very  principle.  The 
law  had  thrown  the  lep;al  title  on  the  heir^  but  he  was 
held  responsible  for  the  intermediate  profits  in  the 
imputed  character  of  a  trustee/  The  position,  that 
•  the  English  Court  of  Chancery  derives  the  jurisdic- 
tion-tiowin  question  from  the  statute  of  Eliz.,  is  de- 
nied. The  title  of  the  act  is,  "  Commissioners y  au- 
thorized to  inquire  of  misemploy ment  of  lands  or 
goods,  given  to  hospitals,  &c.  which,  by  their  orders, 
shall  be  reformed."  The  preamble  recites,  that 
whereas  lands,  &c.  had  been  theretofore  given,  limit- 
ed, appointed,  and  assigned,  to  various  objects  which 
are  specified,  which  lands,  &c.  had  not  been  employ- 
ed "  according  to  the  charitable  intent  of  the  givers 
and  founders  thereof,  by  reason  of  frauds,  breaches  of 
trust,  and  negligence  in  those  that  should  pay,  deliver, 
and  employ  the  same."  It  is  clear,  from  this  pream- 
ble, that  no  new  validity  was  intended  to  be  given  to 
these  donations.  Their  previous  validity  is  admit- 
ted ;  and  the  mischief  was,  that  they  had  been  defeat- 
ed by  the  frauds,  breaches  of  trust,  and  negligence  of 
those  who  should  have  paid  them.  Frauds  and 
breaches  of  trust  were,  at  this  time,  known  heads  of 
the  equitable  jurisdiction  of  the  Court  of  Chancery ; 
but  the  statute  proceeds  to  provide  a  new  remedy  for 

a  1  Bridg.  Index,  761.  6  2  Bridg.  hdex^  607. 

c  3  Ves.jun.  726. 


OF  THE  UNITED  STATES.  17 

the  mischief  announced  in  the  preamble.  This  is  1819. 
the  appointment  of  commissioners,  with  powers  to  ^^^^^^T^^^ 
institute  an  inquisition  to  detect  the  frauds  which  had  sociaiion 
been  practised  ;  authorizing  the  commissioners,  con-  Hart'«Ex»rt. 
formably  to  the  title  of  the  act,  to  make  orders  to 
carry  the  intention  of  the  donor  into  effect ;  and  al- 
lowing the  party  injured  by  such  orders,  to  complain 
to  the  Chancellor  for  an  alteration  or  reversal  of  such 
orders.  Even  supposing  the  statute  did  profess  to 
confer  on  the  Court  of  Chancery  a  new  jurisdiction, 
it  is  merely  an  appellate  jurisdiction  from  the  decrees 
of  the  commissioners :  and  this  appeal  is  given  to 
one  party  only,  he  who  is  charged  with  the  fraud.  So 
that,  it  is  neither  an  original  jurisdiction,  nor  is  it  a 
jurisdiction  to  enforce  a  charitable  trust.  The  eighth 
and  ninth  sections  of  the  act  direct  the  Commission- 
ers to  certify  their  decrees  into  the  high  Court  of 
Chancery  of  England,  and  the  Chancery  of  the  Pa- 
litinate  of  Lancaster,  and  direct  the  Chancellors  to 
take  such  order  for  the  due  execution  of  the  decrees 
(pf  the  commissioners)  as  to  them  shall  seem  fit  and 
convenient.  This  is  not  a  power  to  make  a  decree, 
but  to  execute  the  decrees  made  bv  the  Commission- 
ers.  The  1 0th  section  reiterates  the  appellate  power 
of  the  Chancellor,  recognized  by  the  1st  section. 
The  only  principles  the  10th  section  prescribes  for 
the  regulation  of  the  Chancellor  on  these  appeals^ 
are  so  far  from  being  new  to  the  court,  that  they 
have  existed  ever  since  its  equitable  jurisdiction  com- 
menced.— If,  then,  the  jurisdiction  of  the  Court  of 
Chancery  over  charitable  bequests,  cannot  be  derived 

from  the  letter  of  the  statute  of  Eliz.,  can  it  he  sup- 
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lU  CASES  IN  THE  SUPREME  COURT 

1819.       ported  from  ancient  adjudged  cases,  interpretative  of 
^^■^iY^    that  statute  ?    Even  if  it  could,  this  would  be  but  a 

Baptist    As-  ^         r  #>it 

sociation     frail  support ;  because  the  Court  of  Chancery  was 
Hart'iiEx'n.  then  in  the  infancy  of  its  existence,  and  grasping 
at  every  thing  to  enlarge  that  jurisdiction  which 
time  and  usage  have  since  consecrated ;  and  because 
if  its  jurisdiction  to  enforce  a  charity  by  original 
bill,  is  to  depend  upon  the  statute,  it  has  been  shown 
from  the  statute  itself,  that  it  cannot  be  sustained. 
But  the  adjudged  cases  do  not  support  the  position, 
that  the  jurisdiction  of  the    Court  over    charities 
is  derived  from  the  statute.     It  is  necessary,  how- 
ever, to   distinguish    between    the   two  questions, 
whether  a  particular  charity  is  within  the  statute  ? 
and,  whether  the  original  jurisdiction  of  the  Court 
of  Chancery   is  derived   from  the  statute  ?    The 
first  question    properly  arises,  where  the   commis- 
sioners   have    acted,  and   the    Court  is  reviewing 
their  decree  in  its  appellate  character.     As  the  com- 
missioners derive  their  whole  authority   from  the 
statute,  and  are  therefore  confined  to  the  cases  enu- 
merated in  it,  the  first  question  upon  the  threshold  of 
the  appeal  is,  whether  the  case  on  which  they  have 
acted,  be  within  the  statute.     Of  this  description 
are  the  cases  cited  on  the  other  side,  as  being  the 
ancient  cases,  upon   the  authority    of   which   the 
modern  cases  have  been  decided.     The  cases  of  the 
Attorney  General  v.  Rye"  and  Rivet  t's  Case,*  arc 
expressly  stated  by  the  reporters  to  have  come  before 
the  Chancellor  on  exceptions  to  the  orders  of  the 
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commissioners.     Piggo^  v*  Peorice,*  is  given  by  the       i8i9. 
editor  on  the  authority  of  another  reporter.*     On  J^^^^^^ 

,  .  ,  ,        Baptist    Ab» 

looking  into  the  original  report,  it  will  be  seen  that  sociation 
the  question  of  the  statute  was  not  involved  in  the  Hart'tEx'n. 
case  as  it  stood 'before  the  Chancellor.  The  only 
questions  before  him  were,  1st.  Whether  any  estate 
in  lands  passed  to  an  executor  by  the  words,  ''  I 
make  my  niece  Gore,  since  married  to  Sir  Henry 
Penrice,  executrix  of  all  my  goods,  landsj  and  chat^ 
tels"  ?  and,  2dly.  What  writing  would  amount  to  a 
revocation  of  a  will  ?  At  the  end  of  the  report  there 
is  a  note  in  these  words :  "  Note,  the  testatrix,  by 
her  second  will,  gave  part  of  these  lands  to  charita* 
ble  uses,  and  they  were  decreed  at  the  rolls  to  be 
good,  as  an  appointment  upon  the  act  of  parliament, 
notwithstanding  there  was  no  revocation ;  but  that 
point  was  not  now  in  question."''  How  this  question 
came  before  the  Master  of  the  Rolls  does  not  ap-. 
pear ;  but  all  that  is-decided  is,  that  the  charity  was 
within  the  statute,  which  leaves  the  question  of  the 
original  jurisdiction  of  the  Court  over  charities  un- 
touched. The  last  ancient  case  cited,  is  that  of  the 
Attorney  General  v.  Hickman''  A  testator  gave 
his  estate  to  B.  and  his  heirs,  &c.  by  a  will  duly  exe-* 
cuted ;  and  by  a  codicil  not  attested  by  three  wit- 
nesses, declared  the  use  in  these  words :  ^^  I  would 
have  the  same  employed  for  the  encouraging  such 
non-conformist  ministP/Ts  as  preach  God's  word,  and 
in  places  where  the  people  are  not  able  to  allow  them 
a  sufficient  maintenance ;  and   for  eDcouraging  the 

a  iEq.Coi.  Abr.  191.  b  Gilb.  Eq,  Rep.  137. 

c  lb.  4  2  Eq.  Ca$.  Abr.  I9a 


20  CASES  IN  THE  SUPREME  COURT 

1819.      bringing  up  some  to  the  work  of  the  ministry  who 
B^^i^^    are  designed  to  labour  in  God's  vineyard  among  the 
sociatioD    dissenters.     The  particular  method  how  to  dispose 
Hart't£x*r8.  of  it,  I  prescribe  not,  but  leave  to  their  discretion, 
designing  you  (B.)  to  take  advice  of  C.  and  D/' 
This  bequest,  analogous  to  that  now  before  the 
Court,  though  much  more  vague  and  general,  was 
confirmed ;  and  the  money  decreed  to  be  distributed 
immediately,  and  not  made  a  perpetual  charity.     But 
nothing  is  said  of  the  statute  of  Elizabeth,  either  in 
the  argument,  or  in  the  bpinion  of  the  Court.     The 
question  was^  whether  B.,  and  his  testamentary  ad- 
visers, C.  and  D.,  having  all  died  before  the  testator, 
the  Court  could  supply  trustees.     The  counsel  who 
contended  for  this  power  in  the  Court,  supported  it, 
not  by  the  statute,  but  by  the  general  authority  of 
the  Court ;  instancing  a  legacy  bequeathed  in  trust, 
mid  the  death  of  the  trustee,  which,  in  equity,  would 
not  defeat  the  bequest.     The  Court  sustained  its  au- 
thority without  assigning  any  particular  ground ;  and 
it  may,  therefore,  be  fairly  inferred,  that  the  Court 
adopted  the  ground  assumed  in  the  argument.     The 
case  is  cited  from  a  manuscript  report,  and  another 
note  of  the  case,  in  the  margin,  goes  no  farther  than 
to  say,  that  it  was  considered  as  being  within  the  de- 
scription of  the  statute  of  Elizabeth,  but  does  not 
profess  to  found  the  power  of  the  Court  over  the  case 
upon  that  statute. — Nor  do  the  cases  cited  to  show 
that  the  power  of  the  Court  to  give  effect  to  a  vague 
devise  by  the  rule  of  cy  pres  is  founded  upon  the  sta- 
tute, support  that  position.     In  the  case  of  Baylis  v. 
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The  Attorney  General/  2001  were  given  under  the      i«i». 
will  of  Mr.  Church,  "  to  the  ward  of  Bread  Street,  ^^y^^ 

according^  to  Mr. ,  his  will.''    Lord  Hardwicke,    locMitioQ 

after  rejecting  testimony  to  fill  the  blank,  proceeds  HartWx'A 
thus :  ^^  Though  the  alderman  and  inhabitants  of  a 
ward  are  not,  in  point  of  law,  a  corporation,  yet,  as 
they  have  made  the  Attorney  General  a  party,  in 
order  to  support  and  sustain  the  charity,  I  can  make 
a  decree  that  the  money  may,  from  time  to  time,  be 
disposed  of  m  such  charities  as  the  alderman,  for  the 
time  being,  and  the  principal  inhabitants,  shall  think 
the  most  beneficial  to  the  ward.''  Nothing  is  said  of 
the  statute ;  and  the  circumstance  of  making  the 
Attorney  General  a  party  points  rather  to  the  exer- 
cise of  the  king's  prerogative,  as  parens  paiariiSj 
which  is  independent  of  the  statute.  In  White  v. 
White,*  tha  testator  bequeathed  one  moiety  of  the 
residue  of  his  personal  estate  to  the  Foundlings 
and  the  other  to  the  Lying-in  Hospital^  and  if  there 
should  be  more  than  one  of  the  latter,  then  to  such  of 
them  as  his  executors  should  appoint  The  testator 
struck  out  the  name  of  his  executor,  and  never  ap- 
pointed another.  Lord  Thurlow  held  that  this  was 
no  revocation  of  the  legacy,  and  referred  it  to  a  mas- 
ter to  which  of  the  Lying-in  hospitals  it  should  be 
paid ;  but  he  does  not  countenance  the  idea  of  the 
power  thus  exercised  by  him  being  derived  from  the 
statute  of  Eliz.  On  the  contrary,  he  refers  it  to  no- 
tions derived  from  the  Roman  and  civil  law.  Mog- 
gridge  v,  Thackwell'  was  a  gift  of  a  residue  to  I. 
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1819.      Vaston,  to  such  charitable  uses  as  he  should  appoint ; 

B^^sT^.  but  recommending  poor  clergymen  with  large  families 
flociation     and  good  characters.     I.  V.  died  in  the  testator's  life- 

Bart'iEx'iB.  time.  The  charity  was  sustained  and  executed  by 
the  Court;  but  there  is  no  allusion  to  the  statute  in 
the  opinion  of  Lord  Eldon.  He  says,  "  Vaston,  if 
alive,  could  hot  claim  this  property  for  his  own  use. 
All  the  rules,  both  of  the  dvil  and  common  law^  would 
repel  him  from. taking  the  property  in  that  way.  This 
reduces  it  to  the  common  case  qfthe  death  of  a  trustee j 
which  cannot  defeat  the  effect  of  a  legacy?^  The  se- 
cond report  of  the  same  case  does  not  vary  the  ground 
taken  by  the  Court.*  In  the  report  of  the  case  on  the 
rehearing,  all  the  cases  are  collated,  yet  nothing  is 
delivered  at  the  bar  or  from  the  bench  referring  the 
power  of  the  court  to  the  statute  of  Eliz.*  Lord 
Eldon,  speaking  of  former  decisions,  says,  ^^  In  what 
the  doctrine  (of  cy/>re5)  originated,  whether  as  sup- 
posed by  Lord  Thurlow,  in  White  and  White,  in  the 
principles  of  the  civil  law  as  applied  to  charities,  or  in 
the  religious  notions  entertained  in  this  country,  I  know 
not.'*''  A  strange  doubt,  if  the  doctrine  originated  in 
the  statute! — Nor  are  the  elementary  writers  and 
compilers  understood  as  deducing  the  jurisdiction  from 
the  statute.  Blackstone,  who  is  cited  for  thb  purpose, 
18  treating  of  a  different  subject  in  the  passage  of  his 
Commentaries  referred  to."*  Having  stated  in  a  pre- 
ceding page  that  corporations  were  excepted  from  the 
statutes  of  wills  of  32  Hen.  VIII.  c.  1.,  and  34  Hen. 
VIII.  c.  6.,  he  says  in  the  page  cited,  that  the  statute 
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of  43  Eliz.  c.  4.  is  considered  as  having  repealed  that      1819. 
of  Hen.  VII L  so  far  as  to  admit  a  devise  to  a  corpo-  ^"^Jj^T^. 
ration  for  a  charitable  use ;  he  then  speaks  of  the  li-     sociation 
beral  construction  which  had  been  given  to  devises  HartWx'n. 
under  this  statute  bj  force  of  the  word  appointment ; 
but  does  not  even  insinuate  that  it  was  the  origin  of 
the  chancerj  jurisdiction.     All  the  other  elementary 
writers  and  compilers  cited  are  equally  remote  from 
proving  the  position  assumed.     Their  remarks  are  di- 
rected to  the  liberal  construction  put  upon  the  word 
appoint  under  the  statute  of  Eliz. ;  but  the  principles 
to  be  extracted  from  all  the  cases  cited  by  them  are 
the  principle^  of  the  civil  law,  by  which  the  Court 
had  been  guided  antecedent  to,  and  independent  of^ 
the  statute.     The  Attorney  General  v.  Hever/  which 
is  cited  to  prove  that  no  donation  is  considered  in 
England  as  a  charitable  donation,  unless  for  the  uses 
enum(Tated  in  the  statute,  or  for  analagous  uses,  was 
a  devise  to  a  school ;  and  the  Lord  Keeper  decided 
that  not  being  a  free  school,  the  charity  was  not  within 
the  statute,  and,  consequently,  the  inhabitants  had  not 
a  right  to  sue  in  the  name  of  the  attorney  generaL 
This  is  a  very  different  position  from  that  which  the. 
case  was  cited  to  prove ;  and  it  is  an  unfounded  posi- 
tion :  for  the  statute  authorizes  no  proceeding  in  the 
name  of  the  attorney  general ;  and  it  is  admitted  that 
the  attorney  general  might,  and  had,  informed  in  the 
name  of  the  king  as  parens  patrUs^  previous  to,  and 
independent  of,  the  statute.     Brown  v.  Yeale  is  mere- 
ly stated  in  a  note,  and  settles  nothing.^    It  is  true,  the 
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1819.  Statute  of  £liz.,  having  enumerated  charities,  gave  a 
Baptiit  ill-  "®w  technical  name  to  a  portion  of  the  uses  and  trusts 
Mciation  recognized  by  the  civil  law.  It  is  this  idea  which 
Hart'aEx'n.  the  Master  of  the  Rolls  pursues  in  Morrice  v.  The 
Bishop  of  Durham/  The  trust  before  the  Court  was 
for  such  objects  of  benevolence  and.  liberality^  as  her 
executor  in  his  oivn  discretion  should  most  approve  of. 
Sir  W.  Grant  determined  that  this  was  not  within 
the  description  of  charitable  trusts  under  the  statute ; 
that  purposes  of  liberality  and  benevolence  do  not 
necessarily  mean  the  same  as  objects  of  charity. 
With  regard  to  charities,  ho  says,  that  it  had  been 
settled  upon  authorities  which  it  was  too  late  to  con- 
trovert, that  they  should  not  fail  on  account  of  thoir 
generality,  but  that  in  some  cases  their  particular 
application  should  be  directed  by  the  king,  and  in 
others  by  the  Court.  But  he  does  not  say  that  the 
king  or  the  Court  derived  this  power  of  direction  from 
the  statute.  The  statute  is  looked  at,  to  see  if  the  be- 
quest be  a  charity  within  it ;  but  the  powers  of  control 
and  direction  in  the  king  and  the  Court  are  derived  from 
the  original  respective  authority  of  the  one  as  parens 
patri(B^  and  of  the  other  as  a  court  of  equity.  It  is  ad- 
mitted, by  the  clearest  implication,  that  although  the 
bequest  was  not  a  charity  wit]^in  the  statute,  yet  if  any 
definite  object  had  been  indicated  by  the  will  for  which 
the  money  could  have  been  decreed,  it  would  have 
been  so  decreed.  On  the  rehearing  of  the  same 
case,  Lord  Eldon  merely  confirms  the  same  princi- 
ples.*   But  Lord  Loughborough  is  supposed  to  have 
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attributed  the  jurisdiction  to  the  statute,  in  express      i8i9. 
terms,  in  the  case  of  the  Attorney  General  v.Bowyer.*  ^^J^TT^TI 
But  to  understand  his  words  correctly,  it  is  neces-    lociatioa 
sary  to  observe,  that  the  43d  of  Elizabeth^s  reign,  Hart'^'m 
was  the  year  1601,  and  that  Lord  Ellesmere  received 
the  seals  in  1603,  the  epoch  of  her  decease,  and  of 
the  accession  of  James  I.     The  point .  under  Lord 
Loughborough^s  consideration  was  the  title  to  inter- 
mediate rents  and  profits,  in  the  case  of  a  trust  to 
take  effect  in  future.     He  first  considers  the  question 
as  to  the  legaUight,  and  introduces  Porter^s  case,^  and 
that  of  the  Sutton  Hospital/    The  case  of  Porter, 

m 

he  says,  was  upon  a  devise  before  the  statute  of  wills, 
(32  Hen.  VII L  c.  1.)  and  before  the  statute  of 
uses,  (27  Hen.  VI 11.  c.  1 0. )  and,  consequently,  before 
the  statute  of  Eliz.  ^'  It  does  not  appear,  that  the 
Court  before  that  period  had  cognizance  of  informa- 
tions for  the  establishment  of  charities."  At  what 
period  ?  Not  the  43d  Eliz.,  as  has  been  contended; 
but  either  the  period  of  the  devise,  which  was  in  the 
32d  of  Hen.  VIII.,  or  of  the  decision,  which  was 
in  the  34th  of  Elizabeth.  The  Chancellor  proceeds, 
"  Prior  to  the  time  of  Lord  Ellesmere,  as  far  as  the. 
tradition  in  times  immediately  following  goes,  there 
was  no  such  information  as  that  upon  which  I  am 
now  sitting,  but  they  made  out  the  case  as  well  as 
they  could  at  law."  The  phrase,  "  prior  to  the  time 
of  Lord  Ellesmere,"  cannot  be  considered  as  equi- 
valent to  prior  to  the  43d  of  EUz. ;  for  there  is  no 
coincidence  in  point  of  time.  The  idea  is  singularly 
expressed,  if  he  meant  to  deduce  the  practice  and  au- 

.  a  5  Fe$.  726.         b  I  Co.  Rep.  22.  h.        c  10  Co.  Rep.  1. 
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1819.  thoiity  of  informations  from  the  statute  of  the  43d 
,  ^^y^^^  of  Elizabeth.  All  that  he  really  meant  was  to 
lociation  affirm,  that  the  practice  of  proceeding  on  informaticMdS 
Hftit^EsHv.  by  the  Attorney  General  grew  up  in  the  time  of 
Lord  fillesmere.  But  this  position  is  contradicted 
by  Lord  Keeper  Henly,*  by  Lord  Macclesfield,*  by 
Lord  Sommers/ by  Lord  Thurlow;'*  and,  finally,  by 
the  admission  on  the  opposite  side,  that  the  proceed- 
«*  ing  of  the  Attorney  General,  was  as  representing  the 
king  in  his  character  of  parens  patrim.  The  Chan* 
eellor  next  proceeds  to  establish  the  validity  of  these 
deyises  at  common  law,  and  consequently  independent 
of  the  statute ;  and  coming  to  the  exercise  of  the 
equitable  jurisdiction,  he  expressly  founds  it  on  the 
general  power  of  the  Court  over  trusts.  It  result^ 
then,  that  by  the  civil  law,  devises  to  pious  and  pub* 
lie  uses  were  liberally  expounded,  and  not  suffered  to 
fail  by  their  uncertainty;  that  the  Ecclesiastical 
Courts,  and  Courts  of  Equity,  acting  on  ecclesiasti- 
cal subjects,  when  called  upon  to  take  cognizance  of 
a  devise  to  pious  or  public  uses,  exercised  all  the 
powers  before  the  statute  which  have  been  since  ex- 
ercised ;  that  the  statute  of  Eliz.  came,  and  follow- 
ing up  the  principle  of  the  civil  law,  made  an  enu- 
meration of  those  gifts  to  pious  and  public  uses,  un- 
der the  new  name  of  charitable  uses ;  not  to  give 
them  new  validity,  but  to  discover  them  by  inquisition, 
and  to  effectuate  them  upon  civil  law  principles. 
After  the  statute,  the  new  name  of  charitable  uses^ 
became  the  fashion  of  the  Court ;  and  the  word  iip- 

a  I  W.Bl.  91.  c  2  Vem.  342* 
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painiment  was  extended  to  produce  the  same  effect      i8i9. 
which  Swinburne  had  ascribe  to  the  civil  Isiw  before.  5^^*^^^ 
It  became  unnecessary  to  look  back  beyofid  the  sta-    lociatioii, 
tnte  for  the  exen*ise  of  power  over  a  charitable  usie :  HtrcTiss'n. 
the  case  was  brought  within  the  statutory  descrip- 
tien,  and  if  found  within  it,  the  constructive  power 
of  the  word  appointment  was  brought  to  bear  upon 
it.    Whatever  be  the  origin  of  the  powers  of  the       ^ 
Court  of  Chancery  in  England,  whether  derived 
from  the  peculiar  law  of  the  Court  itself,  from  sta- 
tutes, or  from  the  extraordinary  jurisdiction  of  the 
Chancellor,  they  are  all  vested  in  the  Courts  of  the 
United  States,  by  the  constitution  giving  to  them  juris- 
diction of  aU  suits  in  equity  between  citizens  of  dif- 
ferent States.    There  is  no  necessity  that  the  Attor- 
ney General  of  Virginia  should  be  made  a  party,  be* 
cause  that  is  only  required  where  the  objects  of  the 
charity  contravene  the  policy  of  the  law ;  nor  is  it 
necessary  that  the  Court  should  superintend  the  eX'* 
ecution  of  the  trust,  since  the  trustees  are  appointed 
by  the  testator ;  nor  that  the  Court  should  refer  it  to 
a  Master  to  digest  a  scheme  for  its  application,  as  the 
objects  are  clearly  designated  in  the  wilK 

Mr.  Chief  Justice  Marshall  delivered  the  opinion   Fe&»  zd, 
of  the  Court. 

It  was  obviously  the  intention  of  the  testator,  that 
the  Association  should  take  in  its  character  as  an  As- 
sociation ;  and  should,  in  that  character,  perform  the 
trust  created  by  the  will.  The  members  composing 
it  must  be  perpetually  changing ;  but,  however  they 
naight  change,  it  is  '^  The  Baptist  Association  that 
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1819.      for  ordinary  meets  at  Philadelphia  annually,''  which 
Baptist  As-  ^^  ^^  ^®  ^^^  manage  the  "  perpetual  fund"  intend- 
■ociaUoQ     ed  to  be  created  by  this  will.     This  Association  is 
Hart'i£K*n.  described  with  sufficient  accuracy  to  be  clearly  un- 
derstood ;  but,  not  being  incorporated,  is  incapable 
of  taking  this  trust  as  a  society.     Can  the  bequest 
be  taken  by  the  individuals  who  composed  the  Asso- 
^       ciation  at  the  death  of  the  testator  ? 
coJi?^IT*i2      The  Court  is  decidedly  of  opinion  that  it  cannot. 
fadlTidMis  ^  No  private  advantage  is  intended  for  them.     Nothing 
wb»  <:oaipowd  ^^^  intended  to  pass  to  them  but  the  trust ;  and  that 
they  are  not  authorized  to  execute  as  individuals.    It 
is  the  Association  for  ever,  not  the  individuals,  who, 
at  the  time  of  his  death,  might  compose  the  Associa- 
tion, and  their  representatives,  who  are  to  manage 
this  '^  perpetual  fund.'' 

At  the  death  of  the  testator,  then,  there  were  no 
persons  in  existence  who  were  capable  of  taking  this 
bequest.     Does  the  subsequent  incorporation  of  the 
Association  give  it  this  capacity  ? 
The  snbM-      The  rules  of  law  compel  the  Court  to  answer  this 
»j^  ^  ^  question  in  the  negative.     The  bequest  was  intended 
^iSitjrfttJ  ^^'  ^  society  which  was  not  at  the  time,  and  might 
Kng^thif  be-  jigyer  bc,  capable  of  taking  it.     According  to  law, 
it  is  gone  for  ever.     The  legacy  is  void ;  and  the 
property  vests,  if  not  otherwise  disposed  of  by  the 
will,  in  the  next  of  kin.     A  body  corporate  after- 
wards created,  had  it  even  fitted  the  description  of 
the  will,  cannot  devest  this  interest,  and  claim  it  for 
their  corporation. 

There  being  no  persons  who  can  claim  the  right 
to  execute  this  trusty  are  there  any  who,  upon  the 
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general  principles  of  equity,  can  entitle  themselves  tc      1819. 
its  benefits  ?    Are  there  any  to  whom  this  legacy,  ^^^^L 
were  it  not  a  charity,  could  be  decreed  ?  •ociatioo 

This  question  will  not  admit  of  discussion.     Those  Hftrf^it. 
for  whose  ultimate  benefit  the  legacy  was  intended,    Tii««f8«o 

o     J  /  peraoDi     who 

are  to  be  designated  and  selected  by  the  trustees.     It  SJlJiei^^*' ^ 
could  not  be  intended  for  the  education  of  all  the  |^,  ^^L^ 
youths  of  the  Baptist  denomination  who  were  de-  duuStj! 
signed  for  the  ministry  ;  nor  for  those  who  were  the 
descendents  of  his  father,  unless,  in  the  opinion  of 
the  trustees,  they  should  appear  promising.    These 
trustees  being  incapable  of  executing  this  trust,  or 
even  of  taking  it  on  themselves,  the  selection  can 
never  be  made,  nor  the  persons  designated  who  might 
take  beneficially. 

Though  this  question  be  answered  in  the  negative,    ""^ 'jjpg^ 
we  must  still  inquire,  whether  the  character  of  this  j^  ^^JJ^S^ 
legacy,  as  a  charity,  will  entitle  it  to  the  protection  of 
this  Court  ? 

That  such  a  legacy  would  be  sustained  in  England,  soch  a  ten- 
is  admitted.  But,  it  is  contended  for  the  executors,  S^jJ^J  "* 
that  it  would  be  sustained  in  virtue  of  the  statute  of 
the  43d  of  Elizabeth,  or  of  the  prerogative  of  the 
crown,  or  of  both  ;  and  not  in  virtue  of  those  rules 
by  which  a  Court  of  Equity,  exercising  its  ordinary 
powers,  is  governed.  Should  these  propositions  be 
true,  it  is  farther  contended,  that  the  statute  of  Eliza- 
beth does  not  extend  to  the  case,  and  that  the  equita- 
ble jurisdiction  of  the  Courts  of  the  Union  does  not 
extend  to  cases  not  within  the  ordinary  powers  of  ? 
Cqurt  of  Equity. 
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1819.  On  the  part  of  the  plaintifis,  it  is  contended,  that 

^Jj^JJ^J^*^  the  peculiar  law  of  charities,  does  not  originate  in  the 
looiation  statute  of  £lizabeth«  Had  lands  been  conveyed  in 
Hirt*aiBs'n.  tnut,  previous  to  the  statute,  for  such  purposes  as  are 
expressed  in  this  will,  the  devise,  it  is  said,  would 
have  been  good  at  law ;  and,  of  consequence,  a 
Court  of  Chancery  would  have  enforced  the  trust  in 
virtue  of  its  general  powers.  In  support  of  this  pro* 
position,  it  has  been  said,  that  the  statute  of  Eliza- 
beth does  not  even  profess  to  give  any  validity  to 
devises  or  legacies,  of  any  description,  not  before 
good,  but  only  furnishes  a  new  and  more  convenient 
mode  for  discovering  and  enforcing  them ;  and  that 
the  royal  prerogative  applies  to  those  cases  only 
where  the  objects  of  the  trust  are  entirely  indefinite ; 
as  a  bequest  generally  (o  charity,  or  to  the  poor. 

It  b  certainly  true,  that  the  statute  does  not,  in 
terms,  profess  to  give  validity  to  bequests  acknow- 
ledged not  before  to  have  been  valid.  It  is  also  true, 
that  it  seems  to  proceed  on  the  idea  that  the  trusts  it 
is  intended  to  enforce,  ought,  in  conscience,  inde- 
pendent of  the  statute,  to  be  carried  into  execution. 
It  is,  however,  not  to  be  denied,  that  if,  at  the 
time,  no  remedy  existed  in  any  of  the  cases  de- 
scribed, the  statute  gives  one.  A  brief  analysis  of 
the  act  will  support  thb  proposition. 

It  authorizes  the  Chancellor  to  appoint  commis- 
sioners to  inquire  of  all  gifts,  &c.  recited  in  the  act, 
of  the  abuses,  &c  of  such  gifts,  &c. ;  and  upon  such 
inquiry  to  make  such  order  as  that  the  articles  given. 
Sic.  may  be  duly  and  faithfully  employed,  to  and 
for  the  charitable  uses  and  intents,  before  rehearsed 
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respectively,  for  which  they  were  given,  &c.    The      isia. 
statute  then  proceeds,  "  which  orders,  judgments,  ^J|f|jX^ 
and  decrees,  not  being  contrary  or  repugnant  to    iocMtm 
the  orders,  statutes,  or  decrees,  of  the  donors,  or  Hari'tEx^n^ 
founders,  shall,  by  the  authority  of  this  present  par- 
liament, stand  firm  and  good  according  to  the  tenor 
and  purport  thereof,  and  shall  be  executed  accord- 
ingly, until  the  same  shall  be  undone  or  altered  by 
the  Lord  Chancellor  of  England,"  &c 

Subsequent  sections  of  the  act  direct  these  decrees, 
&c.  to  be  certified  to  the  Chancellor,  who  is  to  take 
such  order  for  their  execution  as  to  him  shall  seem 
proper ;  and,  also,  give  to  any  person  aggrieved  the 
right  to  apply  to  Chancery  for  redress. 

It  is  not  to  be  denied,  that  if  any  gifls  are  enume-    tim  m^^ 
rated  in  this  statute,  which  were  not  previously  valid,  Eiitab^th.  , 
Oi  for  which  no  previous  remedy  existed,  the  statute  tosomedenM 
makes  them  valid,  and  furnishes  a  remedy.  o****    T'^p} 

'  J  were  not  vulid. 

That  there  were  such  gifts,  and  that  the  statute  has  S;Jj?2^te. 
given  them  validity,  has  been  repeatedly  determined. 
The  books  are  full  of  cases,  where  conveyances  to 
diaritable  uses,  which  were  void  by  the  statute  of 
mortmain,  or  were,  in  other  respects,  so  defective, 
that,  on  general  principles,  nothing  passed,  have  been 
sustained  under  this  statute.  If  this  statute  restores 
to  its  original  capacity,  a  conveyance  rendered  void  by 
an  act  of  the  legislature,  it  will,  of  course,  operate 
with  equal  effect  on  any  legal  objection  to  the  gift 
which  originates  in  any  other  manner,  and  which  a 


statute  can  remove. 


The  authorities  to  this  point  are  numerous.     In  the 
case  of  the  Attorney  General,  on  behalf  of  St.  John's 
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1819.      College  in  Cambridge  v.  Piatt,*  the  name  of  the  cor- 

^^^TT^  porate  body  was  not  fully  expressed.     This  case  was 

■odation    referred  by  the  Chancellor  to  the  judges,  who  certi- 

Hmrf  tiok'n.  fied,  that  though,  according  to  the  general  principles  . 

of  law,  the  devise  was  void  ;  yet  it  was  good  upder 

the  statute  of  Elizabeth.     This  case  is  also  reported 

in  Cases  in  Chancery j  267.  where  it  is  said,    the 

judges  certified  the  devise  to  be  void  at  law,  but  the 

Chancellor  decreed  it  good  under  the  statute. 

So,  in  Chancery  Cases j  134  it  was  decided,  that  a 
bequest  to  the  parish  of  Great  Creaton  was  good 
under  the  statute.  Though  this  case  was  not  fully 
nor  clearly  reported,  enough  appears  to  show  that 
this  bequest  was  sustained  only  under  the  statute  of 
Elizabeth.  The  objections  to  it  were,  that  it  was  ' 
void  on  general  principles,  the  parish  not  being  incor- 
porated ;  and  that  it  would  not  be  decreed  under  the 
statute,  the  proceedings  not  being  before  commission- 
ers, but  by  original  bill.  The  Master  of  the  Rolls 
ordered  precedents  to  be  produced  ;  and,  on  finding 
one  in  which  four  judges  had  certified  that  a  party 
might,  under  the  statute,  proceed  in  chancery  by  * 
original  bill,  he  directed  the  legacy  to  be  paid.  Could 
this  bequest  have  been  sustained  on  doctrines  appli- 
cable to  charities  independent  of  the  statute,  no  ques- 
tion could  have  arisen  concerning  the  rights  to  pro- 
ceed by  original  bill. 

In  CoUison's  case,^  the  will  made  John  Bruet  and 
others,  ^^  feofiees  of  a  home,  to  keep  it  in  reparation, 
and  to  bestow  the  rest  of  the  profits  on  reparation  of 

•  Finchy  221.  b  Hob.  136. 
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certain  highways."    On  a  reference  by  the  Chancel-      1819. 
lor,  the  judges  declared,,  that  "  this  case  was  within  ^J[^Jj^^^^ 
the  relief  of  the  43d  of  Elizabeth  ;  for,  though  the    •ociation 
'  devise  were  utterly  void,  yet  it  was  within  the  words  Hart*tEx*n. 
limited  and  appointed  for  charitable  uses/^ 

In  these  cases,  it  is  expressly  decided,  that  the  be- 
quests  are  void,  independent  of  the  statute,  and  good 
under  it.    It  furnishes  no  inconsiderable  additional 

*  argument,  that  many  of  the  gifts  recited  in  the 
43  Eliz.,  would  not,  in  themselves,  be  considered  as 

.  charitable ;  yet  they  are  all  governed  by  the  same  rule. 
No  dictum  has  been'  found  indicating  an  opinion 
that  the  statute  has  no  other  effect  than  to  enable 

•  the  Cfiancellor  to  inquire,  by  commission,  into  cases 
befere  cognizable  in  his  Court  by  original  bill.  It 
may,  then,  with  confidence  be  stated,  that  whatever 
doubts  may  exist  in  other  points  which  have  been 
made  in-the  cause,  there  is  none  in  this :  The  statute 
of  the  43d  of  Eliz.  certainly  gave  validity  to  some 
devises  to  charitable  uses,  which  were  not  valid,  in- 
dependent of  that  statute.     Whether  this  legacy  be 

of  that  description,  is  a  question  of  more  difficulty,    cbanubu  w. 

The  objection  is,  that  the  trust  is  void ;  and  the  Sn^r^^! 

description  of  the  cestui  que  trust  so  vague,  that  no  ed,  and  which 

Ara  too  vsroe 

person  can  be  found  whose  interest  can  be  sustained.  ^  be  claimed 

___  bjr    thoae    for 

The  counsel  for  the  plaintiff  insists,  that  cases  Jj^^,****.  ^- 
equally  vague  have  been  sustained  in  Courts  of  com-  Sded'^^n'JJ 
mon  law,  before  the  statute;  and  would,  a  fortiorij  ^  Tc^i^!?^ 
have  been  sustained  in  Courts  of  equity.  He  relies  aJog*iti  ohT 
on  Porter's  case,*  and  otrPldwden,  522.  S^in^i^d^ 

Porter^s  case  is  this :  Nicholas  Gibson,  in  the  32d  tot*  43Eiit. 

«  1  Co.  Rep.  22.  b. 
Vol.  IV.  i 


^  CASES  IN  THE  SUPREME  COURT 

1119.      Hen.  VIIL,  deTised  a  wharf  and  house  to  his  wife^ 
>^^|r^^  upon  condition  that  she  should,  qn  advice  of  learn* 
■ooMiioii    ed  counsel,  in  all  convenient  speed  after  his  decease, 
BiifU^ki.  assure,  give,  and  grant  the  said  lands  and  tenements, 
for  the  maintenance,  for  ever,  of  a  free  school  the  tes- 
tator had  erected,  and  of  alms  men  and  ahns  Women 
attached  to  it    The  wife  entered  into  the  prQpertjf 
and,  instead  of  performing  the  conditi9n,  conveyed 
it,  in  the  Sd  of  Edw.  VL,  by  a  lease  for  forty  yeaia  ^ 
Afterwards,  in  the  34th  of  Ella.,  the  heir  at'law  ^- 
tered  for  a  condition  broken,  and  conveyed  fo-  th#  ^ 
queen.    On  the  validity  of  this  entry  and  convey- 
ance the  cause  depended. 

On  the  part  of  Porter,  who  claimed  unlet  the  ^ 
lease,  it  was  contended,  that  the  use  was  agains^the  ' 
act  of  the  2Sd  of  Hen.  VIII.  c.  K).  and>  therefim, 
void,  on  which  the  estate  of  the  wife  became  ab- 
sriute. 

On  the  part  of  the  queen,  it  was  argued,  1st  That 
flie  statute   of  Hen.  VIII.  avoided  sdperstitious," 
and  not  charitable  uses.    But  if  it  extended  to  this, 
stiB,  that  it  made  the  use,  and  not  the  conveyance,  ' 
void.    The  devbee,  there  being  no  consideration, 
would  stand  seized  to  the  use  ctf  the  heir.    2d.  That 
in  case  the  devise  is  to  the  wife,  im  condition  that  she 
would,  by  the  advice  of  learned  comisel,  assure  his 
lands  for  the  maintyjiance  of  the  saidiree-school,  and 
alms  men  and  alms  women;  this  might  be  done 
btwfiilly,  by  procuring  the  king's  letters  patent  in- 
corporating them,  and,  afterwards,  a  letter  of  license 
to  assure  the  lands  to  them. 
Upon  these  reasons  the  Court  was  of  opinion,  that 
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the  cdbdiddn  Was  broken,  and  that  the  entry  of  the      iti9. 
heir  was  lawfiiL  ^^^  j^ 

In  this  case  no  question  arose  concerning  the  po8-  'ooAtiom 
iifafli^  of  enforcing  the  execution  ci  the  trust  It  HartUBKW. 
iras  riot  forbidden  by  law;  and,  therefore,  the  trus- 
tee mi^  execute  it  On  failing  so  to  do,  the  condi- 
tiott  on  which  the  estate  was  given  was  broken,  and 
Ae  heir  might  enter;  but  it  is  not  su^e^ed  that  the 
nskd  que  iru^  had  any  remedy.  An  estate  may  be 
granted  cga  any  concKtion  which  is  not  against  law, 
as  that  the  grantee  shall  go  to  Rome;  and  for  breach 
of  that  condition,  the  heir,  may  enter,  but  there  are 
DO  means  of  compelling  the  journey  to  Rome;  In 
die  argument  of  Porter's  case,  the  oriy  mode  sug- 
gested for  assuring  to  the  schod  the  benefit  intended, 
18  by  an  act  of  incorporation,  and  a  letter  of  license. 

In  considering  this  case,  it  seems  impossiUe  to  re« 
sist  the  conviction,  that  Chancery  could,  then,  afford 
no  remedy  to  the  cestui  que  trust.  It  is  not  proba* 
bfe  that  those  claiming  the  beneficial  interest  would 
have  waited,  without  an  effort,  from  the  3Bd  of  Hen. 
VIII.  when  the  testator  died,  or,  at  any  rate  from  the 
3d  of  Edw.  VL,  when  the  condition  was  conclusively 
broken  by  the  execution  of  the  lease,  until  the  34th 
of  Elis.,  and  then  have  resorted  to  the  circuitous 
mode  of  making  an  arrangement  with  the  heir  at 
law,  and  procuring  a  conveyance  from  him  to  the 
^oeen,  on  whose  will  the  charity  would  still  depend, 
if  a  ^ain  and  certain  remedy  had  existed,  by  a  di- 
rect application  to  the  Chancellor. 

If,  as  there  b  much  reason  to  believe  from  this, 
md  from  many  other  cases  of  the  same  character 
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1819.      which  were  decided  at  law  aDterior  to  the  statute  of 

j/TT^  Eliz.|  the  remedy  in  Chancery  was  riot  then  afibrd^ 

■ociatkm     ed,  it  would  go  far  in  deciding  the  present  question.; 

HartUx'n.  it  would  give  mifeh  (countenance  to  the  opinion^  that 

the  original  interference  of  Chancery  in  ch^ties^ 

where  the  cestui  que  trust  had  not  a  vested  efJuitabW' 

I  interest  which  might  be  asserted  in  a  Court;  of  Equity, 

was  founded  on  that  statute,  and  sdll  depends  on  it 

These  cases,  and  the  idea  they  suggest,  that  at 
the  time  Chancery  afforded  710  remedy  fq^  the  ag- 
grieved, account  for  the  passage  of  the  statute  of  the 
43d  of  Elizabeth,  and  for  jts  language,  moi^  satisfac- 
torily than  any  other  cause  which  can  be  assigned. 

If,  as  iias  been  contended,  charitable  trusts,  how- 
ever vague,  could  then,  as  now,  have  been  enforced 
.  in  Chancery,  why  pass  an  act  to  enable  the  Chancellor'' 
to  appoint  commissioners  to  inquire  concerning  them, 
and  to  make  orders  for  their  due  execution,  which 
orders  were  to  be  revised,  established,  altered,  or  set 
aside,  by  him  ?  If  the  Chancellor  could  accomplish 
this,  and  was  in  the  practice  tff  accomplishing  it  in 
virtue  of  the  acknowledged  powers  and  duties  of  his 
office,  to  what  purpose  pass  the  act  ?  Those  w^io 
might  suppose  themselves  interested  in  these  dona- 
tions, would  be  the  persons  to  bring  the  case  before  ' 
the  commissioners ;  and  the  same  persons  would  hav» 
brought  it  before  the  CJiancellor,  had  the  law  afford- 
ed them  the  means  of  doing  so.  The  idea,  that  the 
commissioners  were  substituted  for  the  Court  as  the 
means  of  obtaining  intelligence  not  otherwise  attain^* 
able,  or  of  removing  inconveniences  in .  prosecuting 
claims  by  original  bill  which  had  been  found  se 
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great  as  to  obstruct  the  course  of  justice,  is  not  war*      1819. 
ranted  by  the  language  of  the  act,  and  is  disproved  ^^^?f^^ 
by  the  efforts  which  were  soon  made,  and  which  soon    nciatMNi 
prevailed,  to  proceed  by  way  of  original.  HaitUSx'n* 

.  The  statute  recites,  that  whereas  lands,  money, 
kc  had  been  heretofore  given,  &c.  some  for  the  re-  . 
lief  of  aged,  impotent,  and  poor  people,  &c«  ^  which 
lands,  &x%  ^^  nevertheless,  have  not  been  employed 
according  to  the  charitable  intent  of  the  givers  and 
founders  thereof,  by  reason  of — ^what  ?  of  the  diffi- 
culty of  discovering  that  such  trusts  had  been  created  ? 
or  of  the  expensiveness  and  inconvenience  of  the 
existing  remedy?  No.  '^  By  reason  of  frauds,* 
breaches  of  trust,  and  negligence  in  those  that  should 
pay,  deliver,  and  employ  the  same.''  That  is  by  rea-  ^ 
ion  of  fraud,  breach  of  trust,  and  negligence  of  the 
trustees.  The  statute  then  proceeds  to  give  a  re- 
medy for  these  frauds,  breaches  of  trust,  and  negli- 
gences. Their  existence  was  known  when  the  act 
passed,  and  was  the  motive  for  passing  it.  No  negli- 
gence or  fraud  is  charged  on  the  Court,  its  officers, 
or  the  objects  of  the  charity ;  only  on  the  trustees. 
Had  there  been  an  existing  remedy  for  their  frauds 
and  negligences,  they  could  not,  when  known,  have 
escaped  that  remedy. 

There  seem  to  have  been  two  motives,  and  they 
were  adequate  motives,  for  enacting  this  statute: 
The  first,  and  greatest,  was  to  give  a  direct  remedy  to 
the  party  aggrieved,  who,  where  the  trust  was  vague, 
had  no  certain  and  safe  remedy  for  the  injury  sus- 
tained ;  who  might  have  been  completely  defeated 
by  any  compromise  between  the  heir  of  the  feoffi^r 
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I8i)i.      and  the  trustee ;  and  who  had  no  means  of  com- 
^j^r^*^  pelling  the  heir  to  perform  the  trust,  should  he  enter 
•oGiation    foT  the  condition  broken.    The  second,  to  remove 
fltft^>^  the  doubts  which  existed,  whether  these  charitable 
donations  were  inclnded  within  the  previous  prohibi- 
tory statutes. 

We  have  no  trace,  in  any  book,  of  an  attempt  in 
the  Court  of  Chancery,  at  any  time  anterior  to  the 
statute,  to  enforce  one  of  these  vague  bequests  to 
charitable  uses.  If  we  have  no  reports  of  the  deci* 
sions  in  Chancery  at  that  eariy  period^  vire  have  re- 
ports of  decisions  at  common  law,  which  notice 
points  referred  by  the  Chancellor  to  the  judges.  Im^. 
mediately  after  the  passage  of  the  statute,  we  find, 
that  questions,  on  tbe  validity  of  wills  containing 
.  charitable  bequests,  were  propounded  to,  and  decided 
by,  the  law  judges.  Collison's  case  was  decided  in 
the  15th  of  James  I.,  only  seventeen  years  after  the 
passage  of  the  act,  and  the  devise  was  declared  to  be 
void  at  law,  but  good  under  the  statute.  Two  years 
prior  to  this,  Griffith  Flood^s  case,  reported  in  jHb- 
'  bartj  was  propounded  by  the  Court  of  Wards  to  the 
judges ;  and,  in  that  case  too,  it  was  decided,  that  the 
will  was  void  at  law,  but  good  under  the  statute. 
Had  the  Court  of  Chancery  taken  cognizance  before 
the  statute,  of  devises  and  bequests  to  charitable  uses, 
which  were  void  at  law,  similar  questions  must  have 
arisen,  and  would  have  been  referred  to  the  Courts 
of  law,  whose  decisions  on  them  would  be  found  in 
die  old  reporters.  Had  it  been  settled  before  the 
statute,  that  such  devises  were  good,  because  the  use 
Was  charitable,  the«e  questions  could  not  have  arisen 
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afterwards;  or,  bad  they  ariseO|  would  hare  been      W9. 
differenUy  treated.  ^J^Ti. 

Although  the  earliest  decisions  we  have,  trace  the    MNiiatiaa 
peculiar  law  of  charities  to  the  statute  of  Elisabeth,  Hart\Ex'f% 
and  although  nothing  is  to  be  found  in  our  books  to  ^i^S^h^ 
justify  the  opinion,  that  Courts  of  Chancery,  in  the  ^'^^"S^ 
exercise  of  their  ordinary  jurisdiction,  sustained,  an-  toovl^to'te 


terior  to  that  statute,  bequests  for  charitable  uses,  HMmhrmhSa 
which  would  have  been  void  on  principles  applicable  ^^S^^*^^ 


to  other  trusts,  there  are  some  modem  dicta  in  cases  ^  ••^''^^ 
respecting  prerogative!  and  where  the  proceedings  ^^^11^ 
are  on  the  part  of  the  king,  acting  as  parens  pairimj  f^^  ^  ^ 


which  have  been  much  relied  on  at  the  bar,  and  puiiMtora» 
ought  not  to  be  overlooked  by  the  Court.  EUnbedi. 

In  2  Peere  WilL  119.  the  Chancellor  says,  <<  In 
like  manner,  in  the  case  of  charity,  the  king,  pro 
bono  puUkoj  has  an  original  right  to  superintend  the 
care  thereof;  so  that,  abstracted  from  the  statute  of 
Elizabeth  relating  to  charitable  uses,  and  antecedent 
to  it,  as  well  as  since,  it  has  been  every  day's  prac- 
tice to  file  informations  in  chancery,  in  the  Attorney 
GeneraPs  name,  for  the  establishment  of  charities." 

<<  This  original  right"  of  the  crown,  ^^  to  super- 
intend the  care"  of  charities,  is  no  more  than  that 
fight  of  visitation,  which  is  an  acknowledged  branch 
of  the  prerogative,  and  is  certainly  not  given  by  sta- 
tute. The  practice  of  filing  an  information  in  the 
name  of  the  Attorney  General,  if,  indeed,  such  a 
practice  existed  in  those  early  times,  might  very  well 
grow  out  of  this  prerogative,  and  would  by  no 
means  prove,  that,  prior  to  the  statute,  the  law  re- 
q^ting  charities  was  what  it  has  been  since.    The<!e 
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I  ■  • 

1819.      words  were  uttered  for  the  purpose  of  illustrating 

^^^!^^^  the  original  power  of  the  crown  over  the  persons  and 

•ociatioa    estates  of  infants,  not  with  a  view  to  any  legal  dis- 

HtrtWz*n,  tinction  between  a  legacy  to  charitable  and  other 

objects. 

Lord  Keeper  Henly,  in  I  SIfr  Wm.  Blackstone^s 
Reports^  91.,  says,  ^  I  take  the  uniform  rule  of  this 
Court  before,  at,  and  after  the  statute  of  Elizabeth, 
to  have  been,  that  where  the  uses  are  charitablei  and 
the  person  has  in  himself  full  power  to  convey,  the 
Court  will  aid  a  defective  conveyance  to  such  uses. 
Thus,  the  devises  to  corporations  were  void  under 
the  statute  of  Hen.  VIII. ;  yet  they  were  always 
considered  as  good  in  equity,  if  given  to  charitable  * 
uses."  • 
We  think  we  cannot  be  mistaken  when  we  say, 
.  that  no  case  was  decided  between  the  statute  of 
mortmain,  passed  in  the  reign  of  Hen.  VIIL,  and 
the  statute  of  Elizabeth,  in  which  a  devise  to  a  cor- 
poradon  was  held  good.  Such  a  decision  would 
have  overturned  principles  uniformly  acknowledged 
in  that  Court  The  case9  of  devbes,  in  mortmain, 
which  have  been  held  good,  were  decided  since  the 
statute  of  Elizabeth,  on  the  principle,  that  the  latter 
statute  repeals  the  former  so  far  as  relates  to  charities. 
The  statute  of  Geo.  11.  has  been  uniformly  constru- 
ed to  repeal,  in  part,  the  statute  of  Elizabeth,  and 
charitable  devises  comprehended  in  that  act  have, 
ever  since  its  passage,  been  declared  void.  On  the 
same  reason,  similar  devises  must,  subsequent  to  the 
statute  of  Henry  VIII.  and  anterior  to  that  of  Eli- 
zabeth, have  been  also  declared  void.    It  is  remarka- 


OF  THE  UNITED  STATES.  41 

ble  that,  in  this  very  case,  the  Lord  Keeper  declares      1819. 
one  of  the  charities  to  be  void,  because  it  is  contrary  ^^T"^ 
to  the  statute  of  mortmain,  passed  in  the  reign  of    sociatioa 
Geo.  II.    All  the  respect  we  entertain  for  the  Re-  HartUz*ii. 
porter  of  this  case,  cannot  prevent  the  opinion,  that 
the  words  of  the  Lord  Keeper  have  been  inaccurately 
reported.     If  not,  they  were  inconsiderately  uttered. 
-  ^    The  principles  decided  in  this  case  are  worthy  of 
attention :  "  Two  questions,"  says  the  report, "  arose^ 
]  St.  Whether  this  was  a  conveyance  to  charitable  uses 
under  the  statute  of  Elizabeth,  and  therefore j  to  be 
aided  by  this  court.    2d.  Whether  it  fell  within  the 
purview  of  the  statute  of  mortmain,  9th  of  Greo.  II. 
and  was  therefore  a  void  disposition." 

It  is  not  even  suggested  that  the  defect  of  the  con* 
▼eyance  could  be  remedied  otherwise  than  by  the 
statute  of  Elizabeth.  The  Lord  Keeper  says,  ^  the 
conveyance  of  the  22d  of  June,  1721,  is  admitted 
to  be  defective,  the  use  being  limited*  to  certain 
oflScers  of  the  corporation,  and  not  to  the  corpo- 
rate body ;  and  therefore  there  is  a  want  of  persons 
to  take  in  perpetual  succession."  (The  very  defect 
in  the  conveyance  under  the  consideration  of  this 
court.)  "The  only  doubt,"  continues  the  Lord 
Keeper,  "  is,  whether  the  Court  should  supply  this 
defect,  for  the  benefit  of  the  charity,  under  the  statute 
of  Elizabeth." 

It  is  impossible,  we  think,  to  understand  this  decla- 
ration, otherwise  than  as  an  express  admission,  that  a 
conveyance  to  officers,  who  compose  the  corporate 
body,  instead  of  the  corporate  body  itself,  or  in  other 

words,  a  conveyance  to  any  persons  not  incorporate^ 
Vol.  IV.  e 
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1Q19.      to  take  in  succession,  although  for  charitable  purposes, 
^JJ^^J^^  would  be  void  if  not  yipported  by  the  statute  of  Eli- 
•ocsialioQ     zabetb. 

Htif sEx'n.  After  declaring  the  conveydft^  to  be  good,  the 
Lord  Keeper  proceeds:  ^^The  conveyance,  therefore, 
being  established'  ui^der  the  statute  of  Elizabeth,  we 
aie  next  to  consider  how  it  is  affected  under  the  statut# 


of  the  9th  of  Geo.  II.''  * 


The  whole  opinion  of  the  Judge,  in  this  oise,  turns  ^ 
upon  the  statute  of  Elizabeth.  He  expressly  de- 
clares the  conveyance  to  be  sustained  by  that  statute, 
and  in  terms  admits  it  to  be  defective  without  its  aid. 
The  dictum,  therefore,  that  before  that  statute,  courts 
were  in  the  habit  of  aiding  defective  conveyances  to 
charitable  uses,  either  cqptradicts  his  whole  opinion 
on  the  point  before  him,  or  is  misreported.  The  pro- 
bability is,  that  the  Judge  applied  this  dictum  to  cases 
which  occurred,  not  to  cases  which  were  decided  be- 
Cdre  the  statute.  This  application  of  iywould  be  sup- 
ported by  the  authorities,  and  would  accord  with  his 
whole  opini^in  the  case. 

In  the  case  of  the  Attorney  General  v.  Bowyer,' 
the  Chancellor,  jpeaking  of  a  case  which  occurred 
before  the  passagi^if  the  statute  of  wills,  says,  ^^  It 
does  not  appear  that  this  Court,  at  that  period,  had 
cognizance  upon  information  for  the  establishment  of 
charities.  Prior  to  the  time  of  Lord  EUesmere,  as  hx 
2|8  tradition  in  times  immediately  following  goes, 
there  were  no  such  informations  as  this  on  which  I 
9m  now  sitting,  but  they  made  out  the  case  as  well 
as  they  could  by  law.*' 

a  3  Fu.  Jm.  725. 


It 
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Without  attempting  to  reconcile  these  seemingly      iai9. 
contradictory  dicta,  the  court  vbll  proceed  to  itMiuire  ^^^^^^ 
whether  charities,  where  no  legal  interest  is  vested,    looiAUflA 
and  which  are  too  ijfcue  to  be  claimed  by  those  for  HutWx'n. 
whom  the  btnelGicial  interest  was  intended,  could  be 
iMablished  by  a  eourt  of  equity,  eitlbr  exercising  its 
Mdinary  jurisdiction,  or  enforcing  the  prerogative  of 
the  ttng  as  parens  patrue,  before  the  49d  of  Eli* 
^ttbetfa« 

^  The  g^eral  principle,  that  a  vague  legacy,  the  ob* 
ject  of  which  is  indefinite,  cannot  be  established  in  a 
court  of  equity,  is  admitted.  It  follows,  that  he  Who 
contends  that  charities  formed  originally  an  excepdoo 
to  the  rule,  must  prove  the  popositioa.  There  being 
ao  reported  cases  on  the  pomt  anterior  to  the  statute ; 
rtcoulse  is  had  to  elements^  writers,  or  to  the  opi* 
irions  given  by  judges  of  modem  times. 

No  elementary  writers  sustain  this  exception  as  ai 
pan  of  the  1^  of  England.  It  may  be  considered 
as  a  part  of  ffie  civil  code,  on  which  our  proceedhig;^ 
in  chancery  are  said  to  be  founded ;  but  that  code  sk 
not  otherwise  a  part  of  the  law  of  E|l||pand  than  as 
it  has  been  adopted  and  incorporated  by  a  long  course 
ef  decisions.  The  whole  doctriflH^f  the  civil  .j|aw, 
respecting  charities,  has  certainly  not  been  adopted^ 
For  examine :  by  the  civil  law,  a  legacy  to  a  charity, 
if  there  be  a  deficiency  of  assets,  does  not  abate ;  by 
the  English  law,  it  does  abate.  It  is  not,  there- 
fore, enough  to  show  that,  by  the  civil  taw,  this  legacy 
would  be  valid.  It  is  necessary  to  go  farther,  uid  to 
show,  that  this  principle  of  the  civil  law  has  been  en* 
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i8if .      grafted  into  the  Jurisprodence  of  England,  and  been 
^^^P^  transplanted  into  theJJnited  States. 

aodatiao        In  White  v«  White^ the  testator  had  given  a  legacj 

HttC'aEx'kB.  to  the  Lying-in  Hospital  whicljHiis  executor  should 

appoint,  and  afterwards  struck  out  the  name  of  the 

executor.    ThePlegacy  was  established,  and  it  was 

referred  to  a  Matter  to  say  to  which  Lying-in  Hospital 

it  should  be  paid.    In  givingthis  opinion.  Lord  9hur- 

^     low  said, '^  the  cases  have  proceeded  upon  notions 

t      adopted  from  the.  Roman  and  civil  law,  which  arA 

?ery  favourable  to  charities,  that  legacies  given  to 

public  uses  not  ascertained,  shall  be  applied  to  some 

poper  object." 

Thes^lppcpressions  apply,  perhaps  exclusively,  td  that 
class  of  cases  in  which  kgacies  given  to  one  charity 
have,  since  the  statute  or  Elizabeth,  been  applied  to 
another ;  or,  in  which  legacies  given  so  vaguely  as  that 
the  object  cannot  be  precisely  defined,  have  been  ap- 
plied by  the  croWn,  or  by  the  Court,  acting  in  behalf 
of  the  crown,  to  some  charitable  obj^  of  the  sam« 
kind.  White  v.  White  was  itself  a  case  of  that  de- 
scription; aflpthe  words  ^Megacies  g\xm  to  public 
uses  not  aacertai^d,'-  ^^  applied  to  some  proper  ob- 
.  jecy  seem  to  jnttfy  this  construction.  If  this  be 
correct,  the  sentiment  advanced  by  Lord  Thurlow^ 
,  would  amount  to  nothing  more  than  that  the  cases  in 
which  this  extended  construction  was  given  to  the 
statute  of  Elizabeth  proceed  upon  notions  adppted 
from  tha  Roman  and  civil  law. 
Butif  Lord  Thur|ow  used  this  language  under  the 


#• 
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impreraoii  that  the  %hc>le  doctrine  of  the  English      i8i9« 


Chancery,  relative  to  charities,  was  derived  from  the  ^^^  j^ 
civil  law,  it  will  not  be  denied  tfiat  his  opinions,  even    looiatioo 
when  not  mi  the  very  ^fpmi  decided,  ai]p  entitled  to  great  EM*a^m 
lespect.    Something  like  the  same  ideft  escaped  Lord 
Eldon  in  the  case  of  Moggridge- v.  Tiiackwell/    Yet 
upon  other  occasions,  different  opinions  have  been  ad-* 
vaneid,  with  an  explioitness  which  supports  the  idea, 
that  the  Court  of  Chancery  in  England  does  not  under-     ..^ 
ikand  theA  dicta  as  they  have  been  understood  by  the      ^ 
Gounnl  for  the  plaintiff.  In  the  case  of  Morrice  v.  The 
Bishop  of  Durham,*  where  the  devise  was  to  the  Bi- 
shop,  in  trust,  to  dispose  of  the  residue  ^^  to  such  ob-  ^^ 

jects  of  benevolence  and  liberality  as  he,  inJys  own  > 

discretion,  should  most  approve,"  the  bequest  was  ^* 

determined  to  be  void,  and  the  legacy  decreed  to  the 
next  of  kin.  The  Master  of  th^  Rolls  said,  ^^  In  this 
courty  the  signification  of  charity  b  derived  principal- 
ly from  the  statute  of  ElizabetL  Th^  purposes  are 
considered  chSFitable,  which  that  statute  enumerates, 
or  which,  by  analogies,  are  deemed  within  its  spirit  and 
intendment*'^  This  case  afterwards  cdHie  before  the 
Chancellor,  who  affirmed  the  decree,  and  said,  ^^  I  say 
with  the  Master  of  the  Rolls,  a  cast^as  not  yet  beea 
decided,  in  which  the  court  has  executed  a  charitable 

7 

purpose,  unless  the  will  contains  a  description  of  that  a 

which  the  law  acknowledges  to  be  a  charitable  pur-  ^ 

pose,  or  devotes  the  property  to  purposes  of  chariQr 
in  general."'^ 

The  reference  made  by  the  Chancellor  to  the  words 
of  the  Master  of  the  Rolls,  whose  language  he  adopts, 

s  7  re«.  36.  ft  9  ^9$.  399.  c  10  Fes.  640.  -H 
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iM»^      proves  that  he  uses  the  term  ^w"  as  Sjrnooytnous 

iJ^^  with  ^the  statute  of  £li£abeth." 

'^'^^^^^        Afterwards^  ki  the  same  case,  speaking  of  a  devise 

Hart'BidkB.  to  charitj  geiie]|dly,  the  Chaneellor  says^  ^^it  is  the 

duty  of  the  truftees^  or  of  the  crown,  to  apply  theoMN 

ney  to  charity,  in  the  senas  which  the  det^rflsinatioiis 

have  affixed  to  the  word  in  this  Court :  vis.  either  such 

charitable  purposes  as  are  exjNressed  in  the  statott^  or 

to  purposes  analogous  la  those." 

He  adds,  ^  charitable  purposes,  as  used  in  this 

Court,  have  been  ascribed  to  many  acts  described  in 

•^  that  statute,  and  analogous  to  those,  not  because  they 

>  ^  can  with  propriety  be  Called  charitable,  but  as  that 

'  denon^tion  is^  by  the  statute,  giTcn  to  all  the.  pur- 

^        *       poses  described*" 

It  has  been  also  said  that  a  devise  to  a  chaility  ge* 
lierally  is  good,  because  the  statute  of  Elisabeth  uses 
that  temir 

These  qootftons  show  that  Lord  Eldoii,  whatever 
may  have  been  the  inclination  of  his  mind  when  he 
determined  the  case  of  Mo^gridge  v.  Thackw^,  was, 
on  more  mature  omsideration,  decidedly  of  opmiott, 
that  the  doctrines  of  the  Court  of  Chancery,  pecoliaf 
Ij^  charities,  originated  not  in  the  civil  hw,  but  in  th6 
statute  of  Elizabeth.  This  ofMuion  b  entitled  to  the 
^  mote  respect,  because  it  was  given  after  an  idea, 

which  might  be  supposed  to  conflict  with  it,  had 
been  insinuated  by  Lord  Thurlow,  and  in  some  de- 
gree followed  by  himself;  it  was  given  in  a  case  which 
required  an  investigation  of  the  question ;  it  was  given, 
loo,  witheutany  alhinon  fo  the  dicta  uttered  by  Lord 
^       Thurlow  and  himself;  a  circuinstance  which  would 
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aeaieely  have  occurred,  had  he  understooc)  those  4icta      m9.' 
as  adrancing  opinionf  he  was  then  denying.      It 


is  the  more  to  be  respected,  because  it  is  sustained    Mdrntm 

bj  all  the  decisions  which  took  place,  and  all  the  opi^  Hut^J^w. 

iiions  expressed  by  the  judges  soon  after  the  pasong 

of  the  statute  of  Slizabetb.     In  1  Ch.  Cos.  134.  a 

devise  to  the  Parish  of  Great  Creaton,  the  Parish  not 

being  a  corporation,  was  held  to  be  Toid  independent 

of  the  statute,  but  good  under  it    So,  in  the  same      *^ 

book,  p.  267.  on  a  devise  to  a  corporation  which  was       ^ 

misnamed,  the  Lord  Keeper  decreed  the  charity  un« 

der  the  statute,  though  before  the  statute  no  such  de*  ^ 

vise  could  have  been  sustained.    The  same  point  is 

decreed  in  the  same  book,  p.  195.  and  in  ma|^  other 

of  the  early  cases.    These  decisions  are  totally  in^ 

compatible  with  the  idea  that  the  principles  on  which 

they  turned  were  derived  from  the  divil  law. 

There  can  be  no  doubt  that  the  power  of  the  crown 
to  superintend  and  enforce  charities  ekisted  in  very 
early  times ;  and  there  is  much  difficuhy  in  marking 
the  extent  of  this  branch  of  the  royal  prerogative  be* 
fore  the  statute.  That  it  is  a  branch  of  the  preroga- 
tive, and  not  a  part  of  the  ordinary  power  of  the 
Chancellor,  is  sufficiently  certain.  «  Blackstone^  m.k 
V.  3.  p.  47.  closes  a  long  enumeration  of  the  extra- 
ordinary powers  of  the  Chancellor,  with  saying,  '^  He 
is  the  general  guardian  of  all  infants,  idiots,  lunatics ; 
and  has  the  general  superiatendance  of  all  charitable 
uses  in  the  kingdom ;  and  all  this  over  and  above  the 
vast  and  extensive  jurisdiction  which  he  exercises  in 
his  judicial  capacity  in  the  Court  of  Chancery."  In 
the  same  volume,  p.  487.  he  says,  ^^  the  king,  as  parens        .^ 
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1S19.      patruBy  has  the  gederal  superintenclance  of  all  chari- 
Jj[^^^^^  ties,  which  he  exercises  by  the  keeper  of  his  con- 
•ociatiim    science,  the  Chancellor ;  and,  therefore,  whenever  it  is 
tUrt'tkz'n.  necessary,  the  attorney  general,  at  the  relation  of  some 
informant,  files,  ex  officio^  an  information  in  the  Court 
of  Chancery,  to  have  the  charity  properly  establish- 
ed." 

The  author  of  "  A  Treatise  of  Equity"  says,  "  so, 
anciently  in  this  realm,  there  were  several  things  that 
belonged  to  the  king  as  parens  patruEy  and  fell  under 
the  care  and  direction  of  this  Court :  as,  charities, 
infants,  idiots,  lunatics,  &c."  Cooper ^  in  his  chapter 
on  the  jurisdiction  of  the  Court,  says,  ^^  the  jurisdic- 
tion, however,  in  the  three  cases  of  infants,  idiots  or 
lunatics,  and  charities,  does  not  belong  to  the  Court 
of  Chancery  as  a  court  of  equity,  but  as  administer- 
ing the  prerogative  and  duties  of  the  crown."' 

It  would  be  waste  of  time  to  multiply  authorities 
to  this  point,  because  the  principle  is  familiar  to  the 
profession.  It  is  impossible  to  look  into  the  .subject, 
.without  perceiving  and  admitting  it.  Its  extent  may 
be  less  obvious. 

We  now  find  this  prerogative  employed  in  enfor- 
cing donations  tb  charitable  uses,  which  would  not  be 
valid  if  made  to  other  uses ;  in  applying  them  to  dif- 
ferent objects  than  those  designated  by  the  donor ; 
and  in  supplying  all  defects  in  the  instrument  by  which 
the  donation  b  conveyed,  or  in  that  by  which  it  is 
administered. 

It  is  not  to  be  admitted  that  legacies  not  valid  in 
themselves,  can  be  made  so  by  force  of  prerogative 

A  Caoper't  Eq.  PL  tl. 
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in  Tiokdan  of  prirate  rights*    This  superintending      i8i9. 
power  of  the  crown,  therefore,  over  charities,  must  be  ^^^^^^ 
confined  to  those  which  are  valid  in  law.     If,  before    ■ociadon 
the  statute  of  Elizabeth,  legacies  like  that  under  consi-  Hart's£x*rt. 
deration  would  have  been  established,  on  information 
^ed  IP  t^  name  of  the  Attorney  General,  it  would 
furnish  a  strong  argument  for  the  opinion,  that  some 
principle  was  recognised  prior  to  that  statute,  which 
gave  validity  to  such  legacies. 
«    But  although  we  find  dicta  of  Judges,  asserting, 
that  it  was  usual  before  the  statute  of  Elizabeth,  to 
Mablish  chiarities,  by  means  of  an  information  filed 
by  die  Attorney  General ;  we  find  no  dictum^  that 
charities  could  be  established  on  such  information,. 
where  the  conveyance  was  defective,  or  the  dona- 
fiop  was  so  vaguely  expressed,  that  the  donee,  if  not 
a  charity,  would  be  incapable  of  taking ;  and  the 
idling  given  would  vest  in  the  heir  or  next  of  kin. 
AU  the  cases  which  have  been  cited,  where  charities 
have  been  established,  under  the  statute,  that  were 
deemed  invalid  independent  of   it,  contradict  thia^ 
poation. 

In  construing  that  statute,  in  a  preceding  part  of 
diis  opinion,  it  was  shown,  that  its  enactments  are 
sufficient  to  establish  charities  not  previously  valid. 
it  afiords,  then,  a  broad  foundaticm  for  the  superstruc- 
ture which  has  been  erected  on  it  And,  although 
many  of  the  cases  go,  perhaps,  ^oo  far ;  yet,  on  a  re- 
view of  the  authorities,  we  think  they  are  to  be  con- 
sidered as  constructions  of  the  statute  not  entirely  to 
be  justified,  rather  than  as  proving  the  existence  of 
some,  other  principle  concealed  in  a  dark  and  remote 

Vol.  IV.  7 
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1819.      antiquity,  and  giving  a  rule  in  cases  of  charity  which 
^JfJJ^J^_  forms  an  exception  to  the  general  principles  of  our 

lociatioD      law* 

HarfsEx'ra.      But  even  if  in  England  the  power  of  the  king  as 
m^jsiriMd/i  parens  patrice  would,  independent  of  the  statute,  ex-  ' 
qoMt  of^  this  tend  to  a  case  of  this  description,  the  inquiry  would 
beenfoi^dby  Still  rcmaiu  how  far  this  principle  would  govern  in 
fcing*s  prerogp.  tho  courts  of  the  United  States.     Into  this  inquiry, 

ative  as  partnf  *•       ^  ^ 

C!7*Va?"thS  however,  it  is  unnecessary  to  enter,  because  it  can 
pfiSbCln  tK  arise  only  where  the  Attorney-General  is  made  a 

courts  oi   the  _^^„ 
United  States?  P^rty. 

The  Court  has  taken,  perhaps,  a  more  extensive 
view  of  this  subject,  than  the  particular  case,  and  the 
question  propounded  on  it,  might  be  thought  to  re- 
quire. Those  who  are  to  take  this  legacy  beneficial- 
ly, are  not  before  the  Court,  unless  they  are  repre- 
sented by  the  surviving  members  of  the  Baptist  As- 
sociation, or  by  the  present  corporation.  It  was, 
perhaps,  sufficient  to  show,  that  they  are  not  repre- 
sented by  either.  This  being  the  case,  it  may  be 
impossible  that  a  party  plaintifi"  can  be  made  to  sue 
the  executor,  otherwise  than  on  the  inforaiation  of 
the  Attorney  General.  No  person  exists  who  can 
assert  any  interest  in  himself.  The  cestui  que  trust 
can  be  brought  into  being  only  by  the  selection  of 
those  who  are  named  in  the  will  to  take  the  legacy 
in  trust,  and  those  who  are  so  named,  are  incapable 
of  taking  it  It  is,  perhaps,  decisive  of  the  question 
propounded  to  this  Court  to  say,  that  the  plaintifis 
cannot  take.  But  the  rights  of  those  who  claim 
the  beneficial  interest,  have  been  argued  at  great 
length,  and  with  great  ability ;  and  there  would  have 
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l^een  some  difficulty  in  explaining  satisfactorily,  the      1819. 
jreasons  why  the  plaintifis  cannot  take,  without  dis-  ^  ^^  ^, 
<;ussing  also,  the  rights  of  those  for  whom  they  claim,    sociation 
The  Court  has,  therefore,  indicated  its  opinion  on  Hart'ikx'rs. 
the  whole  case,  as  argued  and  understood  at  the  bar. 

Certificate.    This  cause  came  on  to  be  heard 
en  the  transcript  of  the  record  of  the  Court  of  the 
United  States,  for  the  Fifth  Circuit,  and  the  District 
of  Virginia,  and  on  the  question  therein  stated,  on 
which  the  Judges  of  that  Court  were  divided  in  opi- 
moQj  and  which  was  adjourned  to  this  Court,  and 
was  argued  by  counsel :    On  consideration  whereof, 
this  Court  is  of  opinion,  that  the  plaintifis  are  incapa- 
ble of  taking  the  legacy  for  which  this  suit  was  in- 
stituted ;  which  opinion  is  ordered  to  be  certified  to 
the  said  Circuit  Court.* 

a  Vide  ApPERDiXy  Note  h  en  Charitable  Bequests, 
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1819.    . 

Pattora.  (pkiKE.) 

l^HE  DiviNA  ?A&TokA.-^Tlie  Spanish  Cansuij 

Claimant. 

TThe  ^reratneni  of  tli'e  'United  States  biviiig  ^ecofi^uked  Urn  %ift^ 
ieooe  of  a  cifli  war  hetweeA  Spain  and  her  cohmiet,  bul  renainiiik 
neutral,  tbe  Courts  of  the  Union  are  bound  to  consider  as  lAwfal» 
those  acts  which  war  anthorizes,  and  which  ih&  n6w  gblnanmienfi 
in  South  America  tnay  direct  against  &eir  enefliy. 

tJnIess  the  neutral  rights  of  the  United  States,  <a8  ascertained  by  Am 
law  of  nations,  the  acts  of  congress,  and  treaties,)  are  Tiolated  by 
the  cruiaers  sailing  under  commissions  from  those  gdremmeiits^ 
captui^  by  them  are  to  be  rdgaided  by  us  as  other  captures,  jUi^ 

■  ■ 

bdH,  are  regarded ;  the  legalUy  of  which  cannot  be  detemioed  in 
the  Courts  of  a  iieittral  country, 
^here  the  pleadings  in  a  prise,  or  other  adntiralty  cause,  are  too  in- 
formal and  defective  to  pronounce  a 'final  dec^e  upein  tbe  0ierKs» 
the  cause  will  be  remanded  to  the  Circuit  Court,  with  directions  to 
permit  the  pl^adiligs  to  be  amended,  and  for  fiurther-proceedings* 

Appeal  from  tbe  Circuit  Court  of  Massachu* 

The  petition  or  libel,  In  tbis  cause,  by  tbe  Consul 
<>f  bis  Catbolie  Majesty  at  Boston,  alleges  and  pro^ 
pounds,  1.  Tbat  tbere  lately  arrived  at  tbe  port  of 
New  Bedford,  in  tbis  district,  and  is  now  lying  in  the 
said  port  of  N.  B.,  a  Spanish  vessel,  called  the  Espe- 
fanza,  otherwise  called  the  Divina  Pastora,  having 
on  board  a  cargo,  consisting  of  cocoa,  cotton,  indigo^ 
hides,  and  boms,  of  great  value,  to  wit,  of  tbe  value 
of  10,000  dollars ;  tbat  the  said  vessel  is  navigated 
by  seven  persons,  who  are  all  American  citizens,  as 
)» is  iafimned^  and  believes;  and  that  diere  are  no 
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ctber  perstms  on  board  of  said  Tessel,  mA  mmt  oth^      isit . 
were  on  board  when  the  said  Vessel  arrived  at  said  JtJP^^ 
port.    That  the  aforesaid  perscms  say,  that  the  said    FMm. 
vessel  w^  bound  on  a  voyage  from  Laguira  to  Ca* 
diz  in  Spain,  and  that  she  vras  captured  by  a  priva-- 
leer,  or  armed  vessel,  sailing  under  a  flag,  vrhich 
they  denominate,  the  flag  of  La  IMata ;  and  that  they 
did  intrad  to  carry  said  vessel  to  some  port  in  tin 
West  Indies,  but,  afterwards,  came  into  the  port  of 
New  Bedford.    2.  That  the  said  vessel  and  cargo 
{airport  to  have  been  consigned  to  Antonio  Seris,  a 
merchant  at  Cadiz.    3.  That  the  said  Consul  verily 
belkves,  that  the  said  vessel  has  been  captured  and 
brought  into  the  aforesaid  port,  contrary  to  the  law 
of  nations,  and  in  violation  of  the  rights  of  the  sttd 
Antcmi*  SeYis,  and  that  the  said  Antonio  is  juAly 
and  lawfully  entitled  to  the  possession  of  the  said 
vessel  and  her  cargo :  concluding  with  a  prayer, 
that  the  process  of  the  Court  may  istoe,  directed  to 
die  Marshal  of  this  district,  or  his  deputy,  requiring 
of  them,  respectively,  to  take  the  said  vessel  and. 
cargo  into  custody,  to  the  end,  that  due  inquiry  may 
be  made  into  the  facts  pertaining  to  this  case,  and 
that  the  property  may  be  adjudged,  decreed,  and  re*  * 

storedj  according  to  the  just  rights  of  vHromsoerer 
Ibay  be  therein  interested,  and  according  to  law  and 
the  comity  which  the  United  States  have  always  »m- 
liifested  towards  foreign  nations. 

The  pica  and  answer  of  ^^  Don  Daniel  tJtley,  a 
citizen  of  the  free  and  independent  United  Provinces 
of  Rio  de  la  Plata,  &c.,  in  behalf  of  iiimself  tmd  all 
coiicenied,  in^the  dapture  of  the  Spani^  polacre  biig 
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1819.       Divina  Pastora  and  her  cargo,  to  the  libel  and  peti- 
The  Divina  ^^^  exhibited  by  Doo  Juan  Stoughton,  Consul  of  his 
Pastora.     Catholic  Majesty,  &c.,''  sets  forth,  that  the  said  Utl?y, 
by  protestation,  and  not  confes3ing  or  acknowledging 
any  of  the  matters  and  things  in  the  libellant's  peti- 
tion and  libel  contained,  to  be  true,  in  such  manner 

I  and  form  as  the  same  are  therein  and  thereby  alleged, 
for  plea  to  the  said  libel  and  petition,  says,  that 
the  United  Provinces  of  Rio  de  la  Plata  in  South 
America,  are  free  and  independent  states,  and,  as 
such,  have  the  power  to  levy  war  and  make  peace, 

^  iraise  armies  and  navies,  &c.  And  that  the  Supreme 
Provisional  Director  of  said  Provinces,  at  the  fort  of 

'  Buenos  Ayres,  on  the  25th  day  of  October,  1815, 
commissioned  a  certain  schooner,  called  the  Mango- 
tee,  to  cruize  against  the  vessels  and  effects  of  the 
kingdom  of  Spain,  and  the  subjects  thereof,  except- 
ing only  the  Spanish  Americans  who  defend  their 
liberty,  and  authorized  one  James  Barnes  to  act  as 
commander  of  said  schooner,  and  to  seize  and  cap- 
ture the  vessels  and  effects  of  European  Spaniards, 
and  bring  them  within  the  government  of  the  United 
Provinces,  for  adjudication,  according  to  the  law  of  na- 
^  tions,  Ferdinand  VI L,  king  of  Spain,  then  being  at 

war  with  said  provinces,  and  general  reprisals  hav- 
ing been  granted  by  said  provisional  government 
against  the  European  subjects  of  the  :^id  king. 
That  said  schooner  Mangoree,  bearing  the  flag  of 
the  said  independent  Provinces,  sailed  on  a  cruise 
from  the  harbour  of  Buenos  Ayres,  within  the  said 
Provinces,  on  or  about  the  first  day  of  January,  1816, 
by  virtue  of  said  commission.    And  having  touched 
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at  Port  aa  Prince,  in  the  island  of  Hispaniola,  sailed  1819. 
a^ain  on  said  cruise,  and  on  the  31  st  of  October,  J^^^'^CV- 
1816,  on  the  high  seas,  &c.  captured  the  potacre  brig  Patton. 
Divina  Pastora,  belonging  to  the  said  king,  or  to  his 
European  subjects,  on  board  of  which  brig  said 
Utlej  was  put  as  prize-niaster.  And  the  original 
crew  of  said  prize  was  taken  out  by  the  said  BarneSi 
&c,  and  put  on  board  of  said  schooner  Mangoree,  ^ 
and  a  prize  crew  sent  on*  board  the  Pastora.  And 
the  said  Barnes,  &c.,  then  appointed  said  Utley  to 
the  command  of  the  said  prize, ^  and  delirered  to  him 
a  copjr  of  his  commission,  &c.,  which  the  said  Utley 
now  brings  with  him,  and  respectfully  submits  to  the 
iospection  of  this  honourable  Court.  And  there- 
upon, the  said  Utley  proceeded  to  navigate  the  said 
prize  from  the  place  where  she  was  captured  to  Port- 
au-Prince,  in  the  island  of  Hispaniola,  for  the  pur- 
pose of  there  procuring  supplies  and  provisions,  and 
thence  proceeding  to  the  port  of  B  uenos  Ay  res.  The 
plea  then  proceeds  to  state,  that  in  the  prosecution  of 
the  voyage,  the  prize  vessel  was  compelled,  by  stress 
of-v?eather,  and  want  of  provisions  and  water,  to  put 
into  the  port  of  New  Bedford  ;  and  concludes  with 
alle^ng,  that  by  the  law  of  nations,  and  the  comity  ^ 

and  respect  due  from  one  independent  nation  to  ano- 
ther, it  doth  not  pertain  to  this  Court,  nor  is  it  within 
its  cognifli^tnce,  at  all  to  interfere,  or  hold  plea  re- 
iq)ecting  said  brig  or  goods  on  board,  so  taken  as 
prize  of  war,  and  a  prayer  for  restitution,  with  costs 
and  damages. 

The  replication  of  the  Spanish  Consul  states,  that 
inasmuch  as  the  said  Utley,  in  his  plea,  admits  that 
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1819.  the  said  vessel,  iqid  the  cargo  laden  on  board,  w^rf)^. 
on  the  31st  day  of  October,  1816,  the  property  of  ^ 
subject  or  subjects  of  his  majesty  Ferdinand  VII.^ 
the  said  consul  claims  the  same,  as  the  property  of 
such  rabject  or  subjects,  thf  names  of  whom  are  to 
him,  at  present,  unknown ;  e;xoepting  that  he  fr^rily 
believes  the  same  to  be  the  lawful  property  of  Aptor 
iub  Seris,  as  he,  01  his  petjytiop,  hath  set  forth :  A|i4 
avers,  that  the  same  ought  to  be  restored  and  deliver* 
ed  up  for  tjbe  use  of  the^  Spanish  owner  or  owners. 
The  re|rfieation  then  proeeeds  to  aver,  that  as  the 
said  vessd  is  stated  in  the  j^  to  have  been  captured 
oa  the  high  seas  by  a  certain  armed  vessd  called  th^ 
Maogoree,  commanded  by  one  James  Barnes,  which 
armed  vessd  is  jstated  to  have  been  commissioned 
under  a  certain  aiKhority  odled  the  United  Provinces 
of  Rio  de  La  Plata  in  South  America,  the  said  cap* 
ture  and  seizure,  &c.  were  piratical,  or  tortious,  an4 
contrary  to  the  lawful  and  well  known  rights  of  the 
iaithful  subjects  of  his  said  majesty,  to  whom  the 
same  belonged  at  the  time  of  such  capture,  &c.,  and 
that  no  right  of  property  thereby  vested  in  the  said 
Barnes  or  Utley,  or  any  other  person  or  persons  who 

10  were  navigating  and  sailing  in  the  said  armed  vessel 

called  the  Mangoree:  1st  Because,  at  the  time  when 
the  said  pretended  capture  as  prize  of  war  was  made^ 
&c.,  the  several  provinces  situate  in  South  America, 
and  near  to  the  river  called  Rio  de  la  Plata,  were 
provinces  and  colonies  of  his  said  majesty  Ferdinand 
VIL,  and  now  are  provinces  and  colonies  of  his  said 
majesty ;  and  that  the  same  had  been,  for  a  long 
course  of  years,  provinces  and  colonies  of  the  sue- 
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cessive  kings  of  Spain ;  and  that  all  the  people,  per*  i^id. 
sons,  and  inhabitants  dwelling  therein,  were,  on  the  'i^P^X» 
21st  day  of  October,  1816,  and  for  a  long  time  be-  rwtora- 
fore  had  been,  and  now  are  Spanish  subjects,  and  did 
at  the  aforesaid  times,  and  now  do  owe  allegiance 
and  fidelity  to  his  said  majesty.  2dly.  Because  the 
said  subjects  and  persons,  dwelling  in  the  said  pro- 
vinces and  colonies  in  South  Amel'ica,  had  not,  on 
the  25th  day  of  October,  1815,  nor  had  any,  or  either 
of  the  said  subjects  and  persons,  then,  or  at  any  other 
dme,  any  lawful  right,  power,  or  authority,  to  com* 
mission  any  vessel  or  vessels,  or  any  person  or  per- 
sons whomsoever,  to  wage  war  against  him,  the  said 
Ferdinand  Vll.,  nor  against  his  subjects,  or  their 
persons,  or  property,  by  sea,  or  elsewhere ;  and  that 
no  person  or  persons  whomsoever,  could  lawfully  re- 
ceive, and  take  from  any  person  or  persons  in  any  of 
the  said  colonies  or  provinces,  any  commission,  pow- 
er, or  authority,  of  right,  to  wage  war,  and  make 
captures  of  any  property  on  the  high  seas.  3dly. 
Because  all  captures  made  on  the  high  seas,  under 
the  pretence  of  power  <3g  authority  derived  from,  or 
in  virtue  of  any  such  commission  as  set  forth  in  said 
plea,  is  unlawful  and  piratical ;  and  that  all  pretend-  ^ 

ed  captures  and  seizures,  as  prize  of  war,  of  property 
belonging  to  the  subjects  of  his  said  majesty  when 
made  under  such  commissions  as  aforesaid,  are  cog- 
niftble  by  the  Courts  of  nations  at  peace  and  in 
anuQr  with  his  said  majesty,  which  hold  pleas  of 
admiralty  and  maritime  jurisdiction,  an^^'^e  cogni- 
tance  of  cases  arising  under  the  r  f  nations, 
whenever  the  property  so  captu;**  id  within 
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1819.      their    respective  jurisdictions.     And    as    a  further 
J^f^X^    ground  for  the  claim  of  restitution  to  the  original 

The   Divina  °  ... 

Paitonu  Spanish  owners,  the  replication  recites  the  6th,  9th, 
and  14th  articles  of  the  treaty  of  1795,  between  the 
United  States  and  Spain.  And  as  a  further  ground 
for  the  claim,  it  alleges,  that  the  papers,  exhibited 
with  the  plea,  and  by  which  the  capture  is  pretended 
to  be  justified,  are  false  and  colourable ;  that  the 
prize  crew  did  not  speak  the  Spanish  language,  and 
were  shipped  at  Port-au-Prince ;  that  one  of  the 
crew  stated  in  his  affidavit  that  the  flag  of  the  priva- 
teer was  obtained  at  that  place ;  and  that  all  of  them 
stated,  that  the  Divina  Pastora,  from  the  time  of  her 
capture,  was  ordered  for,  and  bound  to  the  same 
place,  all  the  captured  persons  having  been  previously 
taken  out  of  her,  and  put  on  board  the  privateer. 
And  concludes  with  renewing  the  averments  of  the 
piratical  and  tortious  capture,  and  praying  that  resti- 
tution of  the  property  may  be  decreed  to  him,  the 
Spanish  consul,  to  be  held  for  the  right  owners  or 
owner  thereof,  who  are  subjects,  or  a  subject  of  the 
king  of  Spain. 

Upon  these  pleadings,  further  proceedings  were 
had  in  the  District  Court,  under  which  a  decree  was 
pronounced  of  restitution  of  the  vessel  and  cargo 
to  the  libellant,  for  the  benefit  of  the  original  Spa- 
nish owners.  This  decree  was  affirmed,  proforma^ 
in  the  Circuit  Court,  and  the  cause  was  brought  by 
appeal  to  this  Court 

Fa6. 3d.        Mr.  Winder^  for  the  appellants,  argued,  that  there 
was  nothing  stated  in  the  allegation  of  the  Spanisk 
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consd,  or  in  the  other  pleadings  in  the  cause,  by      is  19. 
which  a  prize  court  of  this  country  could  take  juris-  j^^  Dirina 
diction  of  this  capture.   Nothing  was  alleged  to  show     **"**''*• 
that  it  was  made  within  our  neutral  territory,  or  in 
Tiolation  of  our  neutral  rights  by  an  armament  fitted 
oat,  or  augmented  in  our  ports ;  the  only  two  cases 
in  which  the  tribunals  of  a  neutral  country  can  as- 
some  jurisdiction  of  captures  made  jure  belli.    The 
present  capture  was  made  jure  beUij  because  made 
under  a  commission  from  the  United  Provinces  of 
the  Rio  de  la  Plata.    The  government  of  the  United 
States,  recognizing  the  existence  of  a  civil  war  be- 
tween Spain  and  the  United  Provinces,  but  remain- 
ing neutral,  the  Courts  of  the  United  States  must 
consider  as  legal,  those  acts  of  hostility  which  war 
authorizes^  and  which  the  new  government  may  di- 
rect against  the  parent  country."  Possession  under  the 
capture  is  prima  facte  evidence  sufficient  to  maintain 
that  possession,  unless  it  is  shown  that  the  libellants 
have  a  better  right.     But  that  possession  is  admitted, 
and  nothing  is  shown  by  the  pleadings  to  authorize 
the  Courts  of  this  country  to  devest  it  from  the  cap- 
tors.   There  is  no  infraction  of  the  treaty  with  Spain 
pleaded,  which  can  give  our  Courts  jurisdiction  to  re- 
store to  the  former  Spanish  owners.     The  6th  and 
9th  articles  of  the  treaty  of  1795  are  the  only  articles 
which  can  have  any  bearing  upon  the  case,  and  these 
only  provide  for  restitution  where  the  capture  is  made 
within  our  territorial  limits,  or^  where  it  is  made  by 
pirates.     But  it  is  not  pretended,  that  the  present  cap- 

a  The  United  States  v.  Palmer,  3  WhM.  610.  634. 
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1819.      ture  was  made  within  our  territorial  jurisdiction ;  and 
f^^f^^'C^    the  Court  has  already  determined,  that  a  capture  un- 
Pastora.     der  a  commission  from  the  revolted  provinces  is  not  a 
piratical  capture. 

Mr.  Webster  and  Mr.  D.  B.  Ogden^  contra,  con- 
tended, that  the  District  Courts  of  the  United  States 
are  Courts  of  the  law  of  nations,  and  that  a  general 
allegation  of  a  marine  tort,  in  violation  of  the  law  of 
nations,  is  sufficient,  prima  facie ^  to  give  them  juris- 
diction, where  the  captured  property  is  brought 
within  our  territory.  As  a  general  allegation  of  prize 
is  sufficient,'  so  is  a  general  allegation  of  an  unlawful 
capture.  It  then  becomes  incumbent  upon  the  cap- 
tors to  show  that  the  capture  was  made  under  a  com- 
mission from  a  sovereign  power  in  amity  with  the 
United  States.  A  neutral  tribunal  has  a  right  to  in- 
quire, whether  the  commission  was  regularly  issued 
by  a  competent  authority,  in  order  to  see  whether 
the  capture  was  piratical,  or  in  the  exercise  of  the 
lawful  rights  of  war.*  The  general  rule,  unquestion- 
ably, is,  that  the  Courts  of  the  captors's  country  have 
the  exclusive  cognizance  of  all  seizures  as  prize : 
but  to  this  rule  there  are  exceptions,  as  ancient,  and  as 
firmly  established  as  the  rule  itself.  Among  these  is 
the  case  of  a  capture  made  by  an  armament  fitted 
out  or  augmented  within  neutral  territory.  A  cap- 
ture thus  made  in  violation  of  the  neutral  sovereignty 

a  The  Fortana,  1  Dodson.  The  Adeline,  9  Cranch^  244. 
284. 

6  Talbot  y.  Janson,  3  DcUl.  159.  The  Invincible,  1  Wheat 
258.     2  Sir  L.  J«iife»iw,  727. 
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deprives  the  Courts  of  the  belligerent  country  of  their       1819. 
exclusiye  jurisdiction,  and  confers  it  on  the  Courts  of  JlT^^^C^^ 
the  neutral  state,  who  will  exercise  it  by  making  res-    Fastora. 
titution  to  the  injured  party/     The  acts  of  congress, 
and  the  Spanish  treaty,  prohibiting  the  equipment  of 
armed  vessels  in  our  ports,  and  imposing  the  obliga- 
tion to  restore  captures  made  by  them,  are  merely 
accumulated  upon  the  pre-existent  law  of  nations, 
which  equally  prohibited  the  one,  as  an  injury  to 
friendly  powers,  and  enjoined  the  other,  as  a  corres- 
pondent duty.^    But  even  if  this  were  not  the  law 

a  Talbot  Y.  JansoD,  3  Da//.  133.164.  TheAlerta,  ^Cranch^ 
359.  364. 

h  Vaitel,  L.  3.  c,  7.  5.  104,  105.  2  Ruiherforth,  c.  9.  $.  19. 
p.  553.  Martens  on  Privateers,  8.  13.  p.  42.  Burlanuxqui, 
p.  4.  c.  3.  s.  20,  21.  23.     2  Sir  L.  Jenkins,  727,  728. 

*'  So  that  upon  this  whole  matter  of  fact,  there  do  arise  two 
questions  :  The  one,  whether  the  commission  whereby  this 
Ostendcr  was  taken,  is  a  good  commission  ?  The  other,  whe- 
ther this  capture  was  not  a  violence  to  that  protection  and  safe 
guard,  which  your  majesty^s  authority  affords  unto  strangers, 
coming  upon  their  lawful  occasions  towards  any  of  your  ma- 
jesty's harbours  or  ports  ? 

**  As  to  the  commission,  'tis  true,  his  majesty  of  Portugal  is 
not  obliged,  in  granting  out  commissions,  to  take  his  meiisures 
from  the  English,  or  any  other  foreign  style  ;  yet  the  general 
law  determines  all  commissions,  (most  especially,  such  as  this 
is,)  to  be  stricti  juris,  and  not  to  be  farther  extended,  either 
by  inferences  or  deductions,  than  the  express  words  do  natu- 
turally  import.  So  that,  whatever  the  meaning  of  that  clause 
be,  viz.,  that  de  Bills  may  set  out  a  man  of  war,  and  what  other 
vessels  shall  be  necessary  for  him,  (as  if  he  might  have  several 
vessels  at  sea,  at  one  and  the  same  time,  and  yet,  himself  and 
his  commission  can  be  but  in  one  of  them,)  it  cannot  be  said, 
that  he  hath  liberty  to  substitute  •r  depute  another  to  act  in 


64  CASES  IN  THE  SUPREME  COURT 

1819.  the  new  governments  in  South  America  may  direct 
!JJP^]^  against  their  enemy.  Unless  the  neutral  rights  of 
Putora.  the  United  States,  as  ascertained  by  the  law  of  na- 
tions, the  acts  of  congress,  and  treaties  with  foreign 
powers,  are  violated  by  the  cruizers  sailing  under 
.  commissions  from  those  governments,  captures  bj 
them  are  to  be  regarded  by  us  as  other  captures,  jure 
belUy  are  regarded ;  the  legality  of  which  cannot  be 
determined  in  the  courts  of  a  neutral  country.  If, 
therefore,  it  appeared  in  this  case,  that  the  capture 
was  made  under  a  regular  commission  from  the  go- 
vernment established  at  Buenos  Ayres,  by  a  vessel 
which  had  not  committed  any  violation  of  our  neu- 
trality, the  captured  property  must  be  restored  to  the 
possession  of  the  captors.  But  if,  on  the  other  hand, 
it  was  shown,  that  the  capture  was  made  in  violation 
of  our  neutral  rights  and  duties,  restitution  would  be 
decreed  to  the  original  owners.  But  the  pleadings 
in  this  case  are  too  informal  and  defective  to  pro- 
nounce a  final  decree  upon  the  merits.  The  pro- 
ceedings in  the  admiralty  must  always  contain  at 
least  a  general  allegation  of  such  a  nature  as  will 
apply  to  the  case,  as  of  prize,  &c.  The  Court  has 
always  endeavoured  to  keep^hese  proceedings  within 
some  kind  of  rule,  though  not  requiring  the  same 
technical  strictness  as  at  common  law.  Here  the 
pleadings  present  a  case  which  may  be  consistent 
with  the  demand  of  the  former  owners  for  restitution, 
but  which  is  tied  up  to  such  a  state  of  facts  as,  if 
proved,  will  not  authorize  it ;  and  will  not  admit  the 
introduction  of  evidence  varying  from  the  facts  al- 
leged.   The  decree  of  the  Circuit  Court  must,  there- 
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fore,  be  reversed,  and  the  cause  remanded  to  that      1819. 


Court,  with  directions  to  permit  the  pleadings  to  be  -,^ 
amended,  and  for  farther  proceedings.  Paitora% 

Cause  remanded.' 

a  It  is  a  principle  which  has  been  frequently  laid  down  by 
this  Court,  that  it  is  the  exclusive  right  of  governments  to  ac* 
knowledge  new  states  arising  in  the  revolutions  of  the  world, 
and  until  such  recognition  by  our  government,  or  by  the  go- 
vernment of  the  empire  to  which  such  new  state  previously 
belonged,  courts  of  justice  are  bound  to  consider  the  ancient 
state  of  things  as  remaining  unchanged.     Rose  v.  Himely,  4 
•  Odnch^  292.     Gelston  v.  Hoyt,  antCy  vol.  III.  p.  324.     The 
distinction  between  the  recognition  of  the  independence  of  a 
newly  constituted  government  which  separates  itself  from  an 
old  established  empire,  and  the  recognition  of  the  existence  of 
a  civil  war  between  such  new  government  and  the  parent 
country,  is  obvious.     In  the  latter  case  the  very  object  of  the 
contest  is  what  the  former,  supposes  to  be  decided.    But  in  the 
mean  time,  all  the  belligerent  rights  which  belong  to  anciently 
established  governments,  except  so  far  as  they  may  be  restrain- 
ed by  treaty  stipulations,  belong  to  both  parties.     The  obliga- 
tions which  neutrality  imposes,  are  also  to  be  fulfilled  towards 
each  party.     What  are  those  obligations,  and  how  they  may  be 
affected  by  the  misconduct  of  the  beUigerents,  has  been  fre- 
quently made  a  subject  of  decision  in  this  Court. 
^    Thus  where  the  commander  of  a  French  privateer,  called 
the  Citizen  Genet,  having  captured,  as  prize,  on  the  high  seas, 
tlie  sloop  Bcts<^,  sent  the  vessel  into  the  port  of  Baltimore  ; 
and  upon  her  arrival  there,  the  owners  of  the  sloop  and  cargo 
filed  a  libel  in  the  District  Court  of  Maryland,  claiming  restitu- 
tion, because  the  vessel  belonged  to  subjects  of  Sweden,  a  neutral 
power,  and  the  cargo  was  owned  jointly  by  Swedes,  and  by 
citizens  of  the  United  States,  also  neutral ;  it  was  held,  that  the 
District  Court  of  Maryland  had  jurisdiction  competent  to  inquire, 
abi  to  decide,  whether  in  such  case,  restitution  ought  to  be 
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1819.        m&de  to  the  claimants,  or  either  of  them,  in  whole  or  id  part ; 
v^^N/^^i^     that  is,  whether  such  restitution  could  be  made  consistently  with 

The  DiTiAA  ^^  i^^  ^f  nations,  and  the  treaties  and  laws  of  the  United 
Paitonu 

States.     Glass  r.  The  Betsey,  3  Dall.  6.   16.    This  case  has 

been  sometimes  criticised  as  inrolving  a  denial  of  the  unques- 
tionable principle  of  public  law,  that  the  judicial  cognizance  of 
prizes  belongs  exclusively  to  the  tribunals  of  the  captor's  coun- 
try, with  the  admitted  exceptions  of  a  violation  of  neutral  sove* 
reignty  either  in  making  the  capture,  or  fitting  out  the  arma- 
ment with  which  it  is  made,  Within  the  neutral  territory.  Bat, 
as  is  very  justly  obsen'ed  by  the  Court  in  the  case  of  the  In^ 
vincibUy  the  only  point  settled  by  the  case  of  Glass  v.  The  Bet* 
sey  was,  that  the  Courts  of  the  neutral  country  have  jurisdic- 
tion of  captures  made  in  violation  of  its  neutrality,  and  the  case 
was  sent  back  with  a  view  that  the  District  Court  should  exer- 
cise jurisdiction,  subject,  however,  to  the  law  of  nations  on  this 
matter,  as  the  rule  to  govern  its  decision.    Ante,  vol.  I.  p.  257. 

So,  also,  it  was  held,  in  the  same  case,  that  no  foreign  power 
can,  of  right,  institute  or  erect  any  court  of  judicature,  of  any 
Jiind,  within  the  jurisdiction  of  the  United  States,  but  such  only 
as  may  be  warranted  by,  and  be  in  pursuance  of  treaties :  and 
that  the  admiralty  jurisdiction  which  had  been  exercised  in  the 
United  States  by  the  consuls  of  France  in  the  beginning  of  the 
war  of  1793,  not  being  so  warranted,  was  illegal.  Glass  y. 
The  Betsey,  3  Dall.  6.  10. 

The  District  Courts  of  the  United  States  have  no  jurisdiction 
on  a  libel  for  damages  for  the*  capture  of  a  vessel  as  prise  by 
the  commissioned  cruizer  of  a  belligerent  power,  although  the. 
captured  vessel  is  alleged  to  belong  to  citizens  of  the  United 
States,  and  although  the  capturing  vessel  and  her  commander 
be  found  and  proceeded  against  within  the  julisdiction  of  the 
£ourt ;  the  captured  vessel  having  been  captured  and  carried 

u^ra  pmsidia  of  the  captors.  The  United  States  v-  Peters,  3 
Dall.  121. 

The  capture  of  a  vessel  from  a  belligerent  power,  by  a  citi- 
zen of  the  United  States,  under  a  commission  from  another  bel- 
ligerent power,  (though  the  captor  sets  up  an  act  of  expatria- 
tton,  not  carried  into  effect  by  a  departure  from  the  United 
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States,  with  an  intention  to  settle  permanently  in  another  coun«       i9ip, 
trj,)  iM  an  nnlawfal  capture,  and  the  Courts  of  the  United  States    s^-v^v/ 
will  decree  restitution  to  the  original  owner.     Talbot  v.  Janson,  ^^^  Dirina^ 
3  DalL  133.  164.     A  capture  by  a  citizen  of  a  neutral  state, 
who  sets  up  an  act  of  expatriation  to  justify  it,  is  unlawful, 
where  the  removal  from  his  own  country  was  by  sailing,  cum 
Solo  et  culpay  in  the  capacity  of  a  cruizer  against  friendly  pow- 
ers,   lb.  153.     Qvcere,  Whether  a  citizen  of  the  United  States, 
opttriating' himself  according  to  the  law  of  a  particular  State 
ni  the  Union,  of  which  he  is  also  a  citizen,  can  be  considered 
ai  baring  lost  the  character  of  a  citizen  of  the  United  States, 
so  tt  to  be  authorized  to  capture  under  a  foreign  commission 
the  property  of  powers  in  amity  with  the  United  States  ?    lb. 
163.    A  capture  by  a  vessel,  built,  owned,  «nd  fitted  out  as  a 
Tesiel  of  war,  in  a  neutral  country,  is  unlawful,  and  restitu* 
tion  of  the  property  captured  by  such  vessel,  will  be  decreed 
ly  the  Courts  of  the  neutral  country,  if  brought  within  its  ju- 
lisdiction.     lb.  155.167.     Every  illegal  act  committed  on  the 
Ugh  seas,  does  not  amount  to  piracy.     A  capture,  although  not 
piratical,  may  be  illegal,  and  of  such  a  nature  as  to  induce  the 
Court  to  award  restitution.    lb.  154.  160.     A  capture  made 
bj  a  lawfully  commissioned  cruizer  through  the  medium  and 
instramentality  of  a  neutral,  who  had  no  right  to  cruize,  is  un- 
lawful ;  and  the  property  captured  will  be  restored  by  the  neu- 
tral fltate,  if  brought  within  its  jurisdiction.     B.   155.   167. 
The  exemption  of  beUigerent  captures  on  the  high  seas,  from 
inquiry   by   neutral    courts,    belongs  only   to   a  belligerent 
ressel  of  war,  lawfully  commissioned ;  and  if  a  vessel  claims 
that  exemptimi,  it  is  the  duty  of  the  Court,  upon  application, 
to  make  inquiry,  whether  she  is  the  vessel  she  pretends  to  be.     lb, 
159.     If,  upon  *such  inquiry,  it  appears,  that  the  vessel  pre- 
tending to  be  a  lawful  cruizer,  is  really  not  such,  but  uses  a 
colourable  commission  for  the  purposes  of  plunder,  she  is  to 
be  conBidered  by  the  law  of  nations,  so  far  at  least,  as  the  title 
of  property  or  right  of  possession  is  concerned,  in  the  same 
lif^  at  having  no  commission  at  all.    lb.    Prim&faeie^  all  pira^ 
d«s  and  trespasses  committed  against  the  general  law  of  na- 
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1819.        tiODS,  are  inquirable,  and  may  be  proceeded  against,  in  any 
^•^^N/^w/    nation  where  no  special  exemption  can  be  maintained  either  by 
The  DiTina  the  general  law  of  nations,  or  by  some  treaty  which  forbida  or 
Partora.      restrains  it.     76.160. 

Where  a  ?essel  belonging  to  one  belligerent  was  captured  by 
another  belligerent,  and  being  abandoned  on  the  high  seas  by 
the  captors,  to  avoid  the  necessity  of  weakening  their  force  by 
manning  the  prize,  was  found  and  taken  possession  of  by  citi- 
zens of  the  United  States,  and  brought  into  a  port  of  this  coun- 
try, and  libelled  in  the  District  Court  for  salvage  ;  it  was  held, 
that  the  District  Court  had  jurisdiction  upon  the  subject  of  sal- 
vage, and,  consequently,  a  power  of  determining  to  whom  the 
residue  of  the  property,  afler  payment  of  salvage,  ought  to  be 
delivered.  M^Donough  et  al  v.  The  Mary  Ford,  3  DaU. 
188.  198.  In  this  case  the  captors  acquired,  immediately  on 
the  capture,  such  a  right  as  no  neutral  nation  could  justly  im- 
pugn or  destroy  ;  and  it  could  not  be  said  by  the  Court,  that 
the  abandonment  of  the  captured  vessel  revived  the  interest  of 
the  original  proprietors.  One  third  of  the  value  of  the  proper- 
ty was,  therefore,  decreed  to  the  neutral  salvors,  and  the  resi- 
due restored  to  the  captors,  lb.  This  case  has  been  sometimes 
supposed  to  involve  the  inconsistency  of  a  neutral  tribunal  as- 
suming jurisdiction  of  the  question  of  prize,  or  no  prize,  as  an 
incident  to  that  of  salvage.  But  an  attentive  examination  of  the 
case  will  show  that  this  is  a  mistaken  supposition.  The  Court 
do  not  enter  into  the  question  of  prize  between  the  belligerents, 
but  decree  the  residue  to  the  late  possessor  :  thus,  making  the 
fact  of  possession  as  between  the  belligerent  parties,  the  cri- 
terion of  right.  Those  points  which  could  be  disposed  of 
without  any  reference  to  the  legal  exercise  of  the  rights  of 
war,  the  Court  proceed  to  decide  ;  but  those  which  necessa- 
rily involve  the  question  of  prize,  or  no  prize,  they  remit  to 
another  tribunal.     L'lnvincible,  ante,  vol.  I.  p.  269. 

Where  the  vessel  which  captured  the  prize  in  question,  had 
been  built  in  the  United  States,  with  the  express  view  of  being 
employed  as  a  privateer,  in  case  the  then  existing  differences 
l>etween  Great  Britain  and  the  United  States  should  terminate 
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ta  war ;  some  of  her  equipmeDts  were  calculated  for  war,        1319^ 
though  frequently  used  by  merchautahipt ;  she  was  subsequently    ^^^v^ 
•old  to  a  subject  of  one  of  the  belligerent  powers,  and  by  him  ^L.]^ 
carried  to  a  port  of  his  own  country,  where  she  was  complete^ 
iy  armed,  equipped,  and  furnished  with  a  commission,  and  after- 
wards sailed  on  a  cruize,  and  captured  the  prize :   It  was  held » 
that  this  was  not  an  illegd  outfit  in  the  United  States,  so  as  to 
in?alidate  the  capture,  and  give  their  Courts  jurisdiction  to  re- 
store to  the  original  owner  the  captured  proper^.    Hoodie  ▼• 
The  Alfred,  3  Doll,  307.    A  mere  replacement  of  the  force  of 
aprirateer  in  a  neutral  port  is  not  such  an  outfit  and  equipment 
as  will  invalidate  the  captures  made  by  her,  and  give  the  Courta 
of  the  neutral  country  jurisdiction  to  restore  the  captured  pro* 
perty  to  the  original  owner.    Moodie  v.  The  Pbmbe  AnnOi 
3  DaU.  319. 

A  vessel  and  cargo  belonging  to  citizens  of  the  United  States 
was  captured  as  a  prize  by  a  cruizer  belonging  to  one  of  the 
belligerent  powers  on  the  high  seas,  and  run  on  shore  within  the 
territory  of  the  United  States,  by  the  prize  master,  to  avoid  re- 
capture by  the  other  belligerent,  and  abandoned  by  the  priz0 
crew  ;  the  vessel  and  cargo  were  then  attached  by  the  original 
owner,  and  an  agreement  was  entered  into  by  the  parties,  thai 
they  should  be  sold,  and  the  proceeds  paid  into  the  District 
Court,  to  abide  the  issue  of  a  suit  commenced  by  the  owner 
against  the  captors  for  damages  :  Held^  that  they  were  respon- 
sible for  the  full  value  of  the  property  injured  or  destroyed, 
and  that  whatever  might  originally  have  been  the  irregularity 
in  attaching  the  captured  vessel  and  cai^,  it  if>a$  obviated  bff 
the  cotuent  ^  the  captors  thcU  the  prize  should  be  sold^  and  that  the 
proceeds  of  the  sale  should  abide  the  issue  of  the  suit,  Del  Col  v. 
Arnold,  3  Do//.  233.  The  consistency  of  the  Court  in  this 
case  cannot  be  vindicated  with  the  same  facility  as  in  that  of  the 
Mary  Ford.  **  We  are,  however,  induced  to  beheve,  from  se- 
veral circumstances,  that  we  have  transmitted  to  us  but  an  im- 
perfect sketch  of  the  decision  in  that  case.  The  brevity  with 
which  a  case  is  reported,  which  we  are  informed,  had  been 
argued  successively  at  two  terms,  by  men  of  the  first  legal  ta- 
lents, necessarily  suggests  this  opinion ;  pod  when  we  refer 
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ISlt.  ^i^  BMM9  6r  with  men,  within  the  territory  of  the  neutral  na* 
^''^0^^^^^^  tioiK  The  Alerta,  9  Craneh^  365.  All  captures  made  bj 
Astora!"^  means  of  such  equipments  of  ressels,  or  augmentation  of  thei^ 
force  within  the  neutral  territory,  are  illegal  in  respect  to  the 
neutral  nation,  and  it  is  competent  for  its  courts  to  punish  the 
offenders,  and  in  case  the  prizes  taken  by  them  are  brought 
vrfra  prmsidiay  to  order  them  to  be  restored.  76.  Even  if 
there  were  any  doubt  as  to  the  rule  of  the  law  of  nations  o» 
the  subject,  the  illegality  of  equipping  a  foreign  vessel  of  war 
within  the  territory  of  the  United  States,  is  declared  by  the  act 
of  June  5th,  1794,  c.  226.  (1)  and  the  power  and  duty  of  the 
proper  court  of  the  United  States,  to  restore  the  prizes  made 
in  violation  of  that  act,  is  clearly  recognized*  lb.  To  consti* 
tute  an  illegal  equipment  or  augmentation  of  the  force  of  a  ves- 
sel within  the  territory  of  the  United  States,  it  is  immaterial 
whether  the  persons  enlisted  are  native  citizens,  or  foreigners 
domiciled  within  the  United  States.  Neither  the  law  of  nations, 
nor  the  act  of  congress,  recognizes  any  distinction  in  this  re* 
spect,  except  as  to  subjects  of  the  foreign  state  in  whose  service 
they  are  so  enlisted,  being  transiently  within  the  United  States. 
A.  366. 

.  During  the  late  war  between  the  United  States  and  Great 
Britain,  a  French  privateer,  called  the  Invincible,  and  duly  com- 
missioned, was  captured  by  a  British  cruizer,  aAerwards  recap- 
tured by  a  private  armed  vessel  of  the  United  States  ;  again  cap- 
tured by  a  squadron  of  British  frigates  ;  again  recaptured  by  ano- 
ther United  States  privateer,  and  brought  into  a  port  of  the  United 
States  for  adjudication.  Restitution  on  payment  of  salvage  was 
claimed  by  the  French  consul  on  behalf  of  the  owners  of  the 
Invincible.  A  claim  was  also  interposed  by  citizens  of  the 
United  States,  who  alleged,  that  their  property  had  been  un- 
lawfully taken  by  the  Invincible,  before  her  first  capture,  on 
the  high  seas,  and  prayed  an  indemnification  from  the  proceeds. 
Restitution  to  the  original  French  owner  was  decreed  by  the 
Circuit  Court,  which  decree  was  affirmed  in  this  Court ;  and  it 
was  determined  that  the  tribunals  of  this  country  have  no  juris 
diction  to  redress  any  supposed  torts  committed  on  the  high 

(I)  Tbii  act  w«i  made  perpetual  by  that  of  April  24th,  1800,  c  189.  which  was 
repealed,  and  all  lawi  retpectiiig  our  neatral  relatioiis  ware  iucofpoiatad  into  ooe, 
brthe  act  of  the  20th  of  April,  1818,  c.  93. 
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Mas  upon  the  property  of  our  citizens,  by  a  craizer  regularly 
commissioned  by  a  foreign  and  friendly  power,  except  where 
such  cruizer  has  been  fitted  out  in  violation  of  our  neutrality. 
L' Invincible,  ante,  vol.  1.  p.  2^8.    S.  C.  2  Gallis.  29. 

Vide  infra,  the  cases  of  the  Estrella,  and  the  Neustra  Senora 
de  la  Caradid,  in  which  the  same  principles  which  are  collect* 
ed  in  this  note  were  applied  to  captures'  of  Spanish  property 
by  Venezuelean  and  Carthagenian  privateers,  and  the  property 
was  restored  to  the  original  owners,  or  to  the  captors,  accord- 
ing as  the  capture  had,  or  had  not  been  made  in  violation  of  out 
neutrality. 

For  the  different  public  acts  by  which  the  government  of  the 
United  States  has  recognized  the  existence  of  a  civil  war  be- 
tween Spain  and  her  American  colonics,  see  the  Afpendixy 
note  II. 
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Evans  against  PhiLLips. 


(practice.) 


A  writ  of  error  will  not  lie  on  a  judgment  of  nonsuit. 

Error  to  the  Circuit  Court  of  New- York. 

Mr.  D.  B.  Ogden  moved  to  dismiss  the  writ  of 
error  in  this  case,  upon  the  ground  that  the  plaintiff 
had  submitted  to  a  nonsuit  in  the  Court  below,  upon 
which  no  writ  of  error  will  lie. 

The  Court  directed  the  writ  of  error  to  be  dis- 
missed. 

Vol.  IV.  10 


c- 
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1819.  Judgment.    This  cause  came  on  to  be  heard  on 

the  transcript  of  the  record ;  on  consideration  whereof, 
it  is  adjudged  and  ordered,  that  the  writ  of  error  be, 
and  the  same  is,  hereby  dismissed,  with  costs,  the 
plaintiff  having  submitted  to  a  nonsuit  m  the  Circuit 
Court* 

a  Fide  Box  y.  Bennett,  1^.  Bl.  432.    Kempland  t.  Macau- 
ley,  4  T.  R.  436. 


(COBCMOXf  LAW.) 

r 

Van  Ness  against  Buel. 

^      •  * 

A  collector  of  the  customs,  who  mak^  a  seizure  of  ^oods  for  an  assert- 
ed forfeiture,  and  befbre  the  proceedings  in  rem  tie  consummated  fefl 
a  sentence  of  condemnation,  is  removed  from  office,  acquires  an  in« 
choate  right  by  the  seizure,  which  by  the  subsequent  decree  of  con- 
demnation g^yes  hiaf  an  absoluleTested  right  to  his  share  of  the  for- 
feiture, under  the  coUee&m  acCW  the  2i  of  Mavch,  1799. 

Error  to  the  Circuit  Court  of  Vermont. 

This  was  an  action  of  assumpsit,  in  which  the  de<* 
fendant  in  error,  Buel,  declared  against  the  plaintiff  in 
error,  Van  Ness,  in  the  money  counts,  and  gave  evidence 
that  the  sums  of  money,  for  the  recovery  of  which  this 
suit  was  brought,  were  the  proceeds  oi  a  moiety  of  a 
certain  seizure  of  goods  as  forfeited,  which  seizure  wa^ 
made  in  the  district  of  Vermont,  on  the  6th  of  July, 
1812,  while  the  f^tiff  below  was  collector  of  the 


> 
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customs  for  said  district,  &c.  which  goods  were  libel-  1819. 
led  in  September,  1812,  in  the  District  Court,  and 
condemned  at  the  October  term  of  the  Circuit  Court, 
1813.  That  the  plaintiff  below  was  appointed  coU 
lector  on  the  16th  of  March,  1811,  and  remained  in 
office  until  the  15th  of  February,  1813,  when  he  was 
removed  from  office  by  the  president,  and  the  defend- 
ant below  appointed  to  the  same  office ;  and  received 
the  proceeds  of  the  goods  condemned.  That  various 
other  parcels  of  goods  were  seized,  and  libelled  while 
the  plaintiff  below  was  collector,  4>ut  were  condem- 
ned after  his  remoiial  from  office,  and  the  proceeds 
received  by  the  defendant  below.  The  Court  below 
charged  the  jury,  that  the  defendant  inmor  was  en- 
tided  to  recover  a  moiety  of  the  seizures  so  made  1^ 
him  during  his  continuance  in  office,  and  condemned 
after  his  removal.  The  jury  found  a  verdict,  a||^ 
judgment  was  rendered  for  the  plaintiff  below ;  and 
ft  bill  of  exce|^tions  having  been  taken  to  the  charge 
of  the  Court  below,  the  cause  was  brought  by  writ 
of  error  to  this  Court. 

The  causovpas  si^mit^o.  wi(|M>ut  argument* 


<^^^ 


m  Mr.  Justice  Stort  delivered  the  opinion  of  the 
Court  This  ease  differs  from  that  of  Jones  v.  Shore's 
Executors,'  in  two  circumstances ;  first,  that  thjfi  is 
the  case  of  a  seizure  of  gojids  foffui  asserted  forfeit- 
ure ;  and  secondly,  that  before  the  proceedings  in  rem 
were  consumm^^  l^^  sentence,  the  collector  who 
made  the  seizure  was  removed  from  office.    In  our 
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judgment,  neither  of  these  facts  affords  any  ground^ 
to  except  thfc;  case  from  the  principles  which  were 
established  in  Jones  v.  Shore's  Executors.  It  was 
there  expressjy  held,  that  the  collector  acquired  an 
inchoate  right  by  the  seizure,  which  by  the  subse- 
quent decree  of  condemnation  gives  him  an  absolute 
Jl  vested  title  to  his  share  in  the  forfeiture.*  Without 
overturning  the  doctrine  of  that  case,  the  present  is 
not  susceptible  of  argument ;  and  we,  therefore, 
unanimously ^^np  the  decision  of  the  Circuit  Court. 

Jitldgment  affirmed* 

h  Under  the  l^oUectioB  act  of  the  2d  of  March,  1799,  c.  1S8. 
^pl  other  laws  adopting  the  provisions  of  that  act,  the  89th 
section  of  which  enjoins  the  collector,  within  whose  district 
jk^eizure  shall  be  made  or  forfeiture  incurred,  to  cause  suits 
ftr  the  same  to  bg  commenced  without  delaj,  and  prosecuted  to 
effect ;  and  authorizes  him  to  receiv^irom  the  C6urt,  in  whioh 
a  trial  is  had,  or  from  the  proper  officer  thei^of,  the  sums  so 
received,  afler  deducting  the  proper  charges,  and  on  receipt 
thereof,  requires  him  to  pay,  and  distribute  the  same  without 
delay,  according  to  law^|jpd  tO!  t|ean8miL  quarterly  or  yearly,  to 
the  treasury,  an  accouS^of  all  the  moneys  received  by  him  for 
fines,  penalties,  and  forfeitures,  during  such  quarter.  The 
dlst  section  declares,  that  all  fines,  penalties,  and  forfeitures, 
recovered  by  virtue  of  the  act,  and  not  otherwise  appropriated, 
fihalL  aft^r  deducting  all  proper  costs  and  charges,  be  disposed 
as  follows  :  **  one  mokty  shdll  be  for  the  use  of  the  United 
States,  &c.,  paid  into  flfe  trcastiry  thereof  by  the  collector  re- 
ceiving the  same ;  the  other  moioty  shall  be  divided  between, 
and  paid  in  ^equa!  proportions,  to  tS?  colleefor  and  naval  officer 
of  the  district,  and  surveyor  of  the  port,  wherein  the  same 
shall  have  been  incurred,  or  to  such  of  the  said  officers  as  tbtere 
may  be  within  the^me  diptrict ;  and  in  districts  where  onlj 
Qoe  of  the  said  officers  shall  ha||^  beea  established,  the  said 
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moiety  shall  be  giren  to  such  ofiicer."    Then  follow  prori-  1819. 

lions  concerning  the  distribution,  where  the  recovery  has  been  v^^v^/ 

bad  in  pursuance  of  information  given  by  an  informer,  or  by  Williams 

any  officer  of  a  revenue  cutter.  Pcjton. 


• 


(COMMON  LATf.)  ^ 

Williams  et  al.  v.  Peyton's  lessee. 

io  the  case  of  a  naked  power,  not  coupled  with  an  interest,  the  law 
requires  that  every  pre-reqoisite  to  the  exercise  of  that  power 
slKNiId  precede  it.  1^^      #• 

The  party  who  sets  up  a  title  must  furnish  the  evidence  necessary  ta. 
rapport  it    If  the  validity  of  a  deed  depends  on  an  act  in  pain  the 
party  claiming  under  it  is  as  much  bound  to  prove  the  performanee  jH 

of  the  act,  as  he  would  be  bound  to  prove-any  matter  of  record  on 
which  the  validity  ef  the  deed  might  depend. 

Id  the  case  of  lands  sold  for  the  non-payment  of  taxes,  the  Marshal's 
deed  is  not  evenjmma/acitf  evidence,  that  the  pre-requisites  re- 
quired by  law  have  been  complied  with ;  but  the  party  claiming  un- 
der it  must  show  positively  tliat  they  havOi^en  complied  with. 

{     This  cause  was  argued  by  Mr.  Jones  and  Mr.     F^.^. 
*  JkUbotj  for  the  plaintiffs  in  error,  and  by  Mr.  Taylor j 
for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by  Mr.    ^**'  ^• 
Chief  Justice  Marshall. 

This  is  an  ejectment  brought  in  the  Circuit  Court 
for  the  district  of  Kentucky,  by  the  original  patentee, 
against  a  purchaser  at  a  sale  made  for  non-payment 
of  the  durect  tax,  itopded  by  the  Xt  of  Congress  of 
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1819.  &  14th  of  Julj,  1798,^.  92L  After  the  plaiatiff  in 
the  Circuit  Court  had  exhibited  his  title,  the  defend-' 
ants  gave  in  evidence  the  books  of  the  supervisor  of 
the  district,  showing,  that  the  tax  on  the  lands  in  con- 
troversy had  been  charged  to  the  plaintiflfs,  and  that 
they  had  been  sold  for  the  non-payment  thereof.  Thej 
'  r  also  gave  in  evidence  a  deed  executed  by  the  Mar- 
shal  of  the  district,  in  pursuance  of  the  act  of  March 
3d,  1^04^  and  proved  by  Christopher  Greenup,  the 
agent'^f  the  plaintiff,  that  there  were  tenants  on  the 
land,  and  that  he  did  not  pay  the  tax,  nor  redeem 
the  land. 

Upon  this  evidence,  the  Court,  on  the  motion  o( 
the  plaintiff,  instructed  the  jury,  ^^  that  the  purchaser 
under  the  sale  of  lands  for  the  non-payment  of  the 
'  dii^fet  tax,  to  make  out  title,  must  show  that  the  col- 
lector had  advertised  the  land,  and  performed  the 
other  requisites  of  the  law  of  Congress,  in  that  case 
provided,  otherwise  he  made  out  no  title."  The  de<> 
fendants  then  moved  the  Court  to  instruct  the  jury, 
'^  that  the  deed  and  other  evidence  produced  by  them^ 
and  herein  mentioned,  was  prima  facie  evidence  that 
the  said  land  had  been  advertised,  and  the  other  re- 
quisites of  the  law  of  Congress,  as  to  the  duty  of  dbe^ 
collector,  in  that  respect,  had  been  complied  with  :'^ 
but  the  Court  refused  to  give  (he  instruction ;  and, 
on  the  contrary,  instructed  the  jury,  '^  that  said  de^ 
and  other  evidence,  was  not  prima  facie  evidence 
^< .  »  that  the  said  land  had  been  advertised  according  to 
law,  nor  that  the  requbites  of  the  law  had  been  comr 
plied  with.*' 

The  defendants  excepted  to  this  opinion.     Thp 
jury  found  a  verdict  for  the  plaintiff,  and  the  judg- 
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ment  rendered  on  that  verdict  is  now  before  this      1819. 
Court  on  writ  of  error. 

As  the  collector  has  no  general  authority  to  sell 
lands  at  his  discretion  for  the  non-payment  of  the 
direct  tax,  but  a  special  power  to  sell  in  the  particu- 
lar cases  described  in  the  act,  those  cases  must  exist, 
or  his  power  does  not  arise.    It  is  a  naked  power,     ^ 
not  coupled  with  an  interest ;  and  in  all  such  cases, 
the  law  requires  that  every  pre-requisite  to  the  exer-  . 
cise  of  that  power  must  precede  its  exercise ;  that  the 
agent  must  pursue  the  power,  or  his  act  will  not  be'     ;  ^ 
sustained  by  it 

This  general  proposition  has  not  been  controvert- 
ed ;  but  the  plaintiffs  in  error  contend,  that  a  deed 
executed  by  a  public  officer,  is  prima  facie  evidence, 
that  every  act  which  ought  to  precede  that  deed  had 
preceded  it  That  this  conveyance  is  good,  unless 
the  party  contesting  it  can  show  that  the  officer  fail- 
ed to  perform  his  duty. 

It  is  a  general  principle/that  the  party  who  sets  up 
^  title  must  furnish  the  evidence  necessary  to  sup-  t 
port  it    If  the  validity  of  a  deed  depends  on  an  act 
in  pais,  the  party  claiming  under  that  deed  is  as 
iirach  bound  to  prove  the  performance  of  the  act,  as 
lie  would  be  bound  to  prove  any  matter  of  record 
on  which  its  validity  might  depend.     It  forms  a  part 
of  his  title ;  it  is  a^  link  in  the  chain  which  is  essential 
to  its  contmuity,  and  which  it  is  incumbent  on  him 
to  preserve.     These  facts  should  be  examined  by 
him  before  he  becomes  a  purchaser,  and  the  evidence 
of  them  should  be  preserved  as  a  necessary  muni- 
ment of  title.     If  this  be  true  in  the  general,  is  there 
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1819.  any  thing  which  will  render  the  principle  inapplica** 
ble  to  the  case  of  lands  sold  for  the  non-payment  of 
taxes  ?  In  the  act  of  Congress,  there  is  no  declara- 
tion that  these  conveyances  shall  be  deemed  prima 
facie  evidence  of  the  validity  of  the  sale.  Is  the  na- 
ture of  the  transaction  such,  that  a  Court  ought  to 
presume  in  its  favour  any  thing  which  does  not  ap- 
pear, or  ought  to  relieve  the  party  claiming  under  it 
from  the  burthen  of  proving  its  correctness  ? 

The  duties  of  the  public  officer  are  prescribed  in 

"the  9th,   10th,  and  13th  sections  of  the  act  of  the 

14th  of  July,  1798,  c-  92.''    If  these  duties  be  ex- 

a  Which  proFides,  sec.  9^  ^'  That  each  of  the  said  collectors 
shall,  immediately  afler  receiring  his  coliectioo  list,  advertise, 
hy  notifications,  to  be  posted  up  in  at  least  four  public  places  in 
each  collection  district,  that  the  said  tax  has  become  due  and 
payable,  and  the  times  and  places  at  which  he  will  attend  to  re- 
ceive the  same  ;  and,  in  respect  to  persons  who  shall  not  at- 
tend according  to  such  notifications,  it  shall  be  the  duty  of  each 
collector  to  apply  once  at  their  respective  dwellings,  within 
such  district,  and  there  demand  the  taxes  payable  by  sach 
persons  :  and  if  the  taxes  shall  not  be  then  paid,  or  within 
twenty  days  thereafter,  it  shall  be  lawful  for  such  collector  to 
proceed  to  collect  the  said  taxes  by  distress  and  sale  of  the 
goods,  chattels,  or  efiiects,  of  the  persons  delinquent,  as  aibre- 
said,  with  a  commission  of  eight  per  cent,  upon  the  said  taxes, 
to  and  for  the  use  of  such  collector  :  Provided,  That  itshaU  not 
be  lawful  to  make  distress  of  the  tools  or  implements  of  a 
trade  or  profession,  beasts  of  the  plough  necessary  for  the  cul- 
tivation of  improved  lands,  arms,  or  the  household  utensils,  or 
apparel,  necessary  for  a  family."  And,  sec.  13,  "  That  when 
any  tax  assessed  on  lands  or  houses,  shall  have  remained  un- 
paid for  the  term  of  one  year,  the  collector  of  the  coUection 
district,  within  which  such  land  or  houses  may  be  situated. 
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amined,  thej  will  be  found  to  be  susceptible  of  com*      i^n. 
plete  proof  on  the  part  of  the  officer,  and  conee^   ^^j^^J^^J^ 
quently  on  the  part  of  the  purchaser,  who  ought .   pTv. 
to  preserve  the  evidence  of  them,  at  least,  for  »  rea* 
sonable  time.    Their  chief  object  is  to  give  full  mo* 
lice  to  the  proprietor,  and  fornish  him  with  every 
focility  for  the  voluntary  payment  of  the  tax,  before 
resort  should  be  had  to  coercive  means.     In  some 
instances  the  proprietor  would  find  it  extremely  diffi^ 
cult,  if  not  impracticable,  to  prove  that  the  officer 
had  neglected  to  give  him  the  notice  required  by 
lavi^.     It  is  easy,  for  example,  to  show  that  the  col* 

kmving  fint  advertised  the  tame  for  two  months,  in  m  diffe* 
rent  public  places  within  the  said  district,  and  in  the  tw^  ga« 
aettes  in  the  State,  if  there  be  so  many,  one  of  which  shaU  be        f 
the  gazette  in  which  the  laws,  of  sach  State  shall  be  published 
bj  authority,  if  any  Ruch  there  be,  shall  proceed  to  sell,  at 
•public  sale,  and  under  the  direction  of  the  inspector  of  the 
mnrvey,  either  the  dwelling  house,  or  so  much  of  the  tract  of 
Imd,  (as  the  case  nay  be,)  as  may  be  necessary  to  satisfy  the 
%axe8  due  thereon,  together  with  costs  and  charges,  not  ex** 
needing  at  the  rate  of  one  per  centum,  for  each  aad  every 
month   the  said  tax  shall  have  remained  due    and   unpaid: 
Provided,  that  in  all  cases  where  any  lands  or  tenements  shall 
l>e  sold,  as  aforesaid,  the  owner  of  the  said  lands  or  tenements, 
bis  heirs,  executors,  or  administrators,  shall  have  liberty  to  re- 
deem the  same,  at  any  time  within  two  years  from  the  time  of 
■aSe,  upon  payment,  or  tender  of  payment,  to  the  cdJector  for 
the  time  being,  for  the  use  of  the  purchaser,  bis  heirS|  or  a^* 
signees,  of  the  amount  of  the  said  taxes,  costs,  and  charges,* 
with  interest  for  the  same,  at  the  rate  of  twelve  per  centum 
per  annum  ;  and  upon  the  payment,  or  tender  of  payment,  as 
aforesaid,  such  sale  shall  be  void.     And  no  deed  shril  be  given 
in  pmnenoe  of  any  such  sale,  nntii  the  time  of  redem|>tien 
shall  have  expired/' 
Vol.  IV.  it 
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i«i9.  lector  has  posted  up  the  necessarj  notificatioos  in 
Wiiiiamt  ^^^^  public  plaoes  in  his  collection  district,  as  is  re- 
p  Iu>  9^^^  by  ^^^  ^h  section,  but  very  difiicult  to  show 
that  he  has  not.  He  may  readily  prove  that  he  has 
made  a  personal  demand  on  the  person  liable  for  the 
tax,  but  the  negative,  in  many  cases,  would  not  ad* 
mit  of  proof. 

.  The  13t|i  section  permits  the  collector,  when  the 
tax  shall  have  remained  unpaid  for  the  term  of  one 
year,  having  first  advertised  the  same  for  two  months 
in  six  different  public  places  within  the  said  district, 
and  in  two  gazettes  in  the  State,  if  there  be  so  many, 
one  of  which  shall  be  the  gazette  in  which  the  laws 
of  such  State  shall  be  published  by  authority,  if  any 
such  there  be,  to  proceed  to  sell,  &c. 

The  purchaser  ought  to  preserve  these  gazettes, 
and  the  proof  that  these  publications  were  made.  It 
is  imposing  no  greater  hardt^hip  on  him  to  require  it, 
than  it  is  to  require  him  to  prove,  that  a  power  of  at- 
torney, in  a  case  in  which  his  deed  has  been  exe- 
cuted by  an  attorney,  was  really  given  by  the  princi'* 
pal.  But  to  require  from  the  original  proprietor 
proof  that  these  acts  were  not  performed  by  the  col- 
lector, would  be  to  impose  on  him  a  task  always 
difficult,  and  sometimes  impossible  to  be  perform'led. 

Although  this  question  may  not  have  been  express- 
ly, and  in  terms  decided  in  this  Court,  yet  decisions 
have  been  made  which  seem  to  recognize  it.  In  the 
case  of  Stead's  Executors  v.  Course,"  in  which  was 
drawn  into  question  the  validity  of  a  sale  made  under 
the  tax  laws  of  the  state  of  Georgia,  this  Court  said, 
^^  itis  incumbent  on  the  vendee  to  prove  the  authority 

a  4  Cranchf  403. 
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to  sell"    And  in  Parker  v.  Rule's  Lessee/  where  a      isi9» 
sale  was  declared  to  be  in?alid,  because  it  did  not  ap-   ^l^^lT^^  • 
pear  in  evidence,  that  the  publications  required  by  the        ▼• 
9th  section  of  the  act,  had  been  made,  the  Court  in-       *^^^ 
ferred,  that  they  had  not  been  made,  and  considered 
the  case  as  if  proof  of  the  negative  had  been  given  by 
the  plaintiff  in  ejectment.    The  question,  whether 
the  deed  was  prirndfade  evidence,  it  is  true,  was  not 
made  in  that  case ;  but  its  existence  was  too  obvious 
to  have  escaped  either  the  Court  or  the  bar.    It  was 
not  made  at  the  bar,  because  counsel  did  not  rely  on 
it,  nor  noticed  by  the  judges,  because  it  was  not  sup- 
posed to  create  any  real  difficulQr. 

It  has  been  said  in  argument,  that  in  cases  of  ^des 
vnder  the  tax  laws  of  Kentucky,  a  deed  is  consider- 
eA  by  the  Courts  of  that  state,  as  prima  facie  evi- 
dence that  the  sale  was  legal.    Not  having  seen  the 
case  or  the  law,  the  Court  can  form  no  opinion  on 
it     In  construing  a  statute  of  Kentucky,  the  deci- 
sicHis  of  the  Courts  of  Kentucky  would  unquestion- 
ably give  the  rule  by  which  this  Court  would  be 
guided ;  but  it  is  the  peculiar  province  of  this  Court 
to  expound  the  acts  of  congress,  and  to  give  the  rule 
by  which  they  are  to  be  construed. 

Judgment  affirmed,  with  costs. 

a  9  Cranehf  64. 
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TlwEicperi- 

iiMst.  (mAcncf.) 

/ 
t 

The  ExPERiMSNT. 

i>epontioD8,  takeQ  on  fartber  proof,  in  one  prize  cause,  cannot  be  iho 
toMl  into  naetiier. 

Appeal  from  tlie  Circmt  Court  of  Masradius^tts. 
This  was  a  questtoD  of  collttsive  capture. 

Fib.  w.  "Th^  Attorney  General  moved  to  invoke  iatd  thii 
came  dqxMdtions  takeii)  on  farther  proofs  in  the  case 
of  tbe  George^  reported  €aUe^  vol.  L  p.  408. 

Mr.  Chief  Jasuce  Marshall.  Ortgiaal  erideaca 
and  depositions  taken  on  the  standing  interrogatories, 
may  be  invoked  from  one  prize  cause  into  another. 
But  dqiositiODs  taken  as  farther  proof  in  one  canse, 
cannot  be  uasd  in  another. 

Motmn  refused.* 

a  But  in  other  respects,  cases  ef  coihisiTe  and  joint  csptarrt 
form  an  exception  to  the  general  rules  of  evidence  in  prize 
causf&s.  In  cases  of  tbi«  nature,  the  usual  simplicity  of  the 
prize  proceedings  is  departed  from,  because  the  standing  inters 
rogatories  are  more  peculiarly  directed  to  the  question  of 
prize  or  no  prize,  as  between  the  captor  and  captured,  and  are 
not  adapted  to  the  determination  of  questions  of  joint  or  colIa« 
siye  capture.  It  is,  therefore,  almost  a  matter  of  course  to 
permit  the  introduction  af  farther  proof  in  these  cases.  The 
George,  ante,  toI.  1.  p.  408.  But  this  farther  proof  must  be  of 
such  a  nature  as  is  admissible  by  the  general  rules  of  prize 
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eFideace.    Under  what  circamstancet  these  rules  permit  the       iti9. 
inFOcation  of  papers  and  depositions^  maj  be  seen,  ante^  vol.  II. 
Appendix^  note  I.  p.  23, 

U  CaldwelL 


(COMBON  LAW.) 

Weiohtman  y*  Caldweli^ 

&  B.  C,  htTii^  an  iotarttt  ina  cavfo  at  sea,  agveed  with  J.  W.  for 
the  sale  of  it,  and  J.  W.  signed  the  foUowing^  agreement  in  writing:  ^ 
**  J.  W.  agrees  to  purchase  the  share  of  £.  B.  C.  in  the  cargo  of 
the  ship  Ariitides,  W.  P.  Z.,  supercargo,  saj  at  S^SSt  83,  at 
ifteen  per  cent,  adraooe  on  said  amount,  payable  at  fiire  months 
from  this  date,  and  to  give  a  note  or  notes  for  the  same,  with  an 
approved  endorser.*'  In  compliance  with  this  agreement,  J.  W. 
gave  bis  notes  for  the.  sum  mentioned,  and  In  an  action  upon  the 
notes,  the  want  of  a  legal  consideration  under  the  statute  of  frauds 
being  set  up  as  a  defence,  on  the  cpround  of  the  defect  of  mutuality 
in  the  written  contract ;  the  Court  below  left  it  to  the  jury  to  infer 
from  the  eridence  an  actual  performance  of  the  agreement,  the 
jury  found  a  verdict  for  the  plaintiff,  and  the  Court  below  rendered 
Judgment  thereon.    Hie  judgment  was  affirmed  by  this  Court. 

Error  to  the  Circuit  Court  for  the  District  of 
Columbia. 

This  cause  was  argued  by  Mr.  Jones  and  Mr.  Keyy 
for  the  plaintiff  in  error,*  and  by  Mr.  Caldtoellj  and 
Mr.  Swanrip  for  the  defendant  in  error.  ^ 

a  They  cited  Wain  r.  Warlters,  5  Ela$t^  10.  Champion  t. 
nummer,  1  New  Rep.  252.  Synwndsir.  Ball,  8  7.  R.  151. 
Saunderson  t.   Jackson,  2  Bos.  4*  Pnl.  239.    Bayley  and  Bo< 
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1819.  Mr.  Justice  Johnson  delivered  the  opinion  of  the 

^jj!rYJ^  Court  The  suit  below  was  instituted  on  a  promis* 
V.  sory  note  by  the  defendant  in  error.  Although  it  is^ 
in  fact,  an  inaorsed  note,  and  so  declared  on  ;  yet  it 
is  admitted  to  have  originated  in  a  negociation  be- 
tween the  maker  and  indorser,  and  whatever  defence 
would  be  good  as  against  the  promisee,  is  admitted  to 
be  maintainable  against  this  indorser,  the  indoraer 
standing  only  on  the  ground  of  a  security  or  ordinary 
collateral  undertaker  to  the  maker.  The  defence  set 
up  is  the  statute  of  frauds,  not  under  the  supposition 
that  a  promissory  note  is  a  contract  within  the  sta- 
tute, but  on  the  ground  that  this  note  was  given  for 
a  consideration  which  was  void  under  the  statute. 
The  case  was  this :  Caldwell  having  an  interest  in  a 
cargo  afloat,  agrees  with  Weightman  for  the  sale  of 
it,  and  Weightman  signs  the  following  memorandum, 
expressive  of  the  terms  of  their  agreement :  ^^  John 
Weightman  agrees  to  purchase  the  share  or  interest 
of  Elias  B.  Caldwell,  in  the  cargo  of  the  ship  Aris- 
tides,  W,  P.  Zantzinger,  say,  S2,522  83,  at  fif- 
teen per  cent  advanced,  on  said  amount,  payable 
at  five  months  from  this  date,  and  to  give  a  note  or 
notes  for  the  same,  with  an  approved  indorser. 

John  Weightman. 

<'  WaAingtothMay20j  1816." 

gertv.  Ogdens,  3  Johns,  Rep.  399.     Roberts  on  Frauds^  113. 
116. 

b  They  cited  Ballard  v.  Waller,  3  Johns.  Cos.  60.  Leonard 
T.  Vredenburgh,  8  Johns.  Rep.  29.  Slingerland  v.  Morse, 
7  Johns.  Rep.  463.  Ex  parte  Minet,  14  Ves.  189.  Roberts  on 
Frauds,  117.  Note,  58.  lb.  121.  Stapp  t.  Lill,  ICkunp.IC 
P.  R.  242. 
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'  In  compliance  with  that  agreement^  Weightmaa  I8i9. 
fpves  his  note  for  the  sum  agreed  upon,  which  is  af-  ^^^I^^JH^ 
terwsgrds  renewed,  and  this  note  taken,  on  which  this  ^* 
action  is  instituted.  At  the  trial  below,  Weightman^s 
counsel  moved  the  Court  to  instruct  the  jury,  that, 
^  If  no  bargain  or  agreement  for  the  sale  of  the  plain- 
tiff's share  of  the  said  ship  Aristides,  nor  any  note  or 
memorandum  in  writing,  of  the  same,  was  ever  sign- 
ed by  the  plaintiff,  binding  him  in  writing  to  sell  his 
said  share  to  defendant,  and  if  defendant  did  ne- 
ver actually  receive  or  accept  any  part  of  said  cargo, 
and  gave  nothing  in  earnest  to  bind  said  bargain,  or 
in  part  payment,  and  if  plaintiff  has  never  made  or 
lendered  any  written  transfer  or  bargain  of  his  said 
diare  to  the  defendant;  but  if  the  entire  obliga- 
tion^  reciprocally  binding  plaintiff  to  sell  said  share, 
was  verbal,  and  formed  the  sole.consideration  for  the 
said  note,  then  there  is  no  adequate  consideration  for 
the  said  note,  and  plaintiff  is  not  entitled  to  recover 
upon  said  note.  This  instruction  the  Court  refused  to 
give ;  but  instructed  the  jury,  that,  if  they  should  be 
of  opinioo,  from  the  evidence,  that  the  defendant  ex- 
ecuted and  delivered  to  the  plaintiff  the  note  upon 
which  this  action  is  brought,  and  that  the  said  note 
was  given  in  consideration  of  the  purchase  of  the^ 
plaintiff's  share  or  interest  in  the  said  cargo  of  the 
said  ship  Aristides,  as  stated  in  the  aforesaid  writing, 
Slc,  and  that^he  said  cargo  was  then  on  the  high 
season  its  passage  from  France  to  the  United  States, 
and  that  the  same  has  since  arrived,  and  has  never 
come  to  the  possession  of  the  plaintiff;  that  4he 
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1819.  plaintiff  had  an  interest  in  the  said  cargo,  and  that 
^^^^^X^m  ^^^  defendant  never  demanded  of  the  plaintiff  any 
'^  written  assignment  of  bis  share  of  the  said  cargo, 
then  the  statute  of  frauds  is  no  bar  to  the  plaintiff's 
recovery,  and  that  the  said  note  is  not,  by  reaton  of 
the  said  statute,  void,  as  being  given  without  consi- 
deration. 

Taking  the  charge  prayed  for,  and  the  charge  given, 
together  they  appear  to  make  out  the  following  case : 
The  defendant  moved  the  Court  to  instruct  the 
jury  that  the  note  which  was  he  cause  of  action^ 
was  void  for  want  of  consideration;  inasmuch  as  it 
was  given  in  compliance  with  an  agreement  signed 
by  one  party,  and  not  the  other,  and  which  being  un- 
attended with  any  actual  delivery  of  the  article  sold, 
was,  as  he  contended,  void  under  the  statute  of 
frauds.  The  Court,  without  denying  the  principles 
laid  down  by  the  defendant,  submit  the  whole  case 
to  the  jury,  and  instruct  them,  that  upon  that  evi- 
dence  they  were  at  liberty  to  infer  an  actual  execu- 
tion of  the  agreement  bj  both  parties,  and  thus  take 
the  case  entirely  out  of  the  operation  of  the  statute 
qf  frauds.  Under  this  construction  of  the  bill  of  ex- 
ceptions, for  it  must,  like  all  other  instruments,  be 
the  subject  of  construction,  we  are  decidedly  of 
opinion,  that  the  judgment  below  must  be  affirmed. 
Whether  right  or  wrong,  the  defendant  had  all  the 
benefit  of  the  law  that  his  case  admitted  of,  and,  there*- 
fore,  this  Court  is  not  called  upon  to  express  a 
judgment  on  its  correctness.  The  Court  below 
were  clearly  right  in  submitting  the  question  of  exe- 
<!Ution  to  the  jury.     If  there  had  ever  been  a  doubt 
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entertained  on  this  point  it  is  now  removed  by  nume-      1819. 
rous  adjudications.  J^^f^^^^ 

J  Weightman 

Judgment  affirmed/  v. 

Caldwen*. 

a  The  17th  section  of  the  statute  of  frauds,  29  Car.  II.  c.  S. 
which  has  heen  incorporated  into  the  laws  of  most  of  the  States, 
provides,  "  that  no  contract  for  the  sale  of  any  goods,  wares, 
and  merchandizes,  fur  the  price  of  10  pounds  or  upwards,  shall 
be  good,  except  the  buyer  shall  accept  part  of  the  goods,  and 
actually  receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  or  that  some  note  or  memoran^ 
dum  in  writing  of  the  bargain  be  made  and  signed  by  the  par- 
ties to  be  charged  by  the  contract,  or  their  agents  thereunto 
lawfully  authorized." 

[Thai  no  cotUract/or  the  iolcj  4^.]  It  was  ibrmerly  supposed, 
that  executory  contracts,  (that  is,  where  time  is  given  for  the 
delivery  of  the  goods,)  were  not  within  this  section  of  the  sta- 
tute ;  but  that  it  only  related  to  executed  contracts,  or  where 
the  goods  were  to  be  delivered  immediately  after  the  sale . 
Towers  v.  Osborne,  Str,  606.  Clayton  v.  Andrews,  4  Burr. 
SlOl.  But  this  distinction  has  been  since  exploded  ;  and  it  is 
now  settled,  that  where  the  goods  bargained  for  are  complete, 
and  existing  in  solidoj  ready  for  delivery  at  the  time  of  the  con> 
tract,  it  is  within  the  statute  ;  but  that  where  they  are  not  com- 
plete and  ready  for  delivery,  but  are  either  to  be  made,  or  work 
and  labour  is  required  to  be  done,  and  materials  found,  in  order 
to  put  them  into  the  state  in  which  they  are  contracted  to  be 
sold,  such  a  contract  is  out  of  the  statute,  and  need  not  be  in 
writing.  Rondeau  v.  WyaU,  2  K  Bl.  63.  Bennett  v.  Hull^ 
10  Johns.  Rep.  364.  Groves  v.  Duck,  3  Maule  4*  Selw.  178. 
Cooper  V.  Elston,  7  T.  R.  14. 

\(y  any  goods yTsoareSf  and  merchandizee^  4*0.]  QtMere,  whe- 
ther shares  of  a  company  or  public  stock,  are  comprehended 
under  the  words  **  goods,  wares,  and  merchandizes."  Picker- 
ing V.  Appleby,  Com.  R.  354.  Mussell  v.  Cooke,  Prec.  in 
Chan.  533.  Rob.  on  Frauds,  185.  Colt  v.  Netterville,  2  P. 
IVms.  307.    This  point  appears  never  to  have  been  decided. 

Vol.  IV.  IS 
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1319*  [Exeefil  (he  buyer  ^U  accept  part  of  the  goods^  and  actvaUy 

\^>^^'^^    receive  the  same^  ^c]    A  delivery  without  an  ultimate  accept- 
^'^  ance,  and  such  as  completely  affirms  the  contract,  is  not  saffi- 

CaUwell.     cient.     Kent  v.  Huskinson,  3  Bon.  4*  Ptdl.  233.    Where  the 
goods  are  ponderous,  or  from  some  other  circumstance  incapa- 
ble of  being  immediately  handed  over  from  one  to  another, 
there  need  not  be  an  actual  acceptance  of  the  goods  by  the 
▼endee,  but  a  symbolical  deliTery  will  be  sufficient  to  dispense 
with  a  written  agreement  signed  by  the  parties.    Searle  ▼. 
Keeres,  tElsp.  JV.  P.  C.  598.    Anderson  v.  Scott,  1  Cemp,  JV. 
P.  236.   note.    Chaplin  v.  Rogers,    1  Eaet,    195.     Hhi^e  ▼. 
Whitehouse,  7  East^  558.     Elmore  y.   Stone,  1  Tauni.  458. 
Fide  ante^  vol,  I.  p.  84.  note  d.      And  in  the  sale  of  a  ship  or 
goods  at  sea,  (like  the  principal  case  in  the  text,)  the  delirery  is 
always  by  such  symbohcal  means  as  the  circumstances  allow. 
Ex  parte  Matthews,  2  Fes,  272.     Atkinson  t.  Maling,  2  T,  R, 
462.     Ex  parte  Batson,  3  Bro.  C%.  Com.  362.     So,  if  the  par- 
chaser  deals  with  the  commodity  as  if  it  were  in  his  actual  pos* 
session,  it  is  considered  as  an  acceptance.     Chaplin  r.  Rogers, 
1  Easty  192.     And  it  is  no  objection  to  a  constructive  delirerj 
of  goods,  that  it  is  made  by  words  parcel  of  the  parol  contract 
of  sale.     If,  therefore,  a  man  bargain  for  the  purchase  of  goods, 
and  desire  the  vendor  to  keep  them  in  possession  for  a  specid 
purpose  for  tibe  vendee,  and  the  vendor  accept  the  order,  it  is 
a  sufficient  delivery  within  the  statute  of  frauds.     Eknere  v. 
Stone,  1  Taunt.  458.     But  the  delivery  of  a  sample,  if  it  be 
considered  as  no  part  of  the  bulk,  is  not  a  delivery  within  the 
statute.    Cooper  v.  Elston,  7  7^.  jR.  14.     But  if  the  sample  be 
delivered  as  a  part  of  the  bulk,  it  then  binds  the  contract.    Tal- 
ver  V.  West,  1  Holt^t  R,  178.    And  qucere,  whether  part  per- 
formance of  the  agreement  will  take  the  case  out  of  the  statute 
<U  law  ?    There  is  a  dictum  to  that  effect  by  Mr.  Justice  Bailer, 
in  Brodie  v.  St.  Paul,  1   Ftt,  jun,  433. ;  but  it  is  denied  by 
Lord  EldoU,  in  Cooth  v.  Jackson,  6  Fen.  39.,  and  by  Mr.  Chief 
Justice  (now  Chancellor)  Kent,  in  Jackson  v.  Pierce,  2  Jokm: 
Rep.  224 ;  and  the  piinciple  is  considered  as  applicable  in.  m 
Court  of  Equity  only.    But  in  the  principal  case  in  the  text 
there  was  a  complete  execution  of  the  agreement,  as  fior  as 


OF  THE  UNITED  STATES.  9| 

practicable,  the  goods  being  at  sea,  and  only  capable  of  a  sym-        i8t9. 
lioliGal  delivery.  >^rv^w/ 

[Orgivt  $omeihing  in  eamnt  to  ftrnd  the  hargamy  or  in  part  Waigbtman 
j^ymaU,]    Where  the  defendant*  on  the  purchase  oi  a  horse,     GaUjireU. 
differed  the  plaintiff's  servant  a  shilling  to  bind  the  bai^n, 
"which  was  retomed  ;  this  was  held  not  to  be  a  sufficient  com- 
pliance with  the  statnte.  Blenkiosopv.  Clayton,  1  B.Moort^ilL 


[Or  that  tome  note  or  memorandMm  in  writing  of  ihe  bargain 
dbe  made  J  4*0.]     Under  the  4th  section  of  the  statute,  which  pro- 
^des  that  no  action  shall  be  brought  in  certain  cases,  unless 
^^  the  agreement  upon  which  such  action  shall  be  brougjht,  or 
9ome  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
^jperson  thereunto  by  him  lawfully  authorized,*'  it  has  been  held, 
In  a  celebrated  case,  that  the  term  **  agreemaU**  includes  the 
Komideration  upon  which  the  promise  is  founded,  and  that, 
therefore,  it  is  necessary  the  con9ideraii4m  should  be  expressed 
upon  the  face  of  the  written  memorandum.    Wain  v.  Warlters, 
5  Eoit^  10.     S.  P.  Sears  v.  Brink,  3  Johnt.  Rep.  210.    But 
this  strictness  of  construction  is  not  applied  to  a  contract  for  the 
sale  of  goods  under  the  17th  section,  the  word  "  6af^atV  be- 
ing there  substituted  for  agreement^  and  it  is  thus  distinguished 
from  the  4th  section.     Egerton  v.  Matthews,  6  East^  307^    In- 
deed, the  case  of  Wain  v.  Warlters  itself  has  been  questioned 
by  high  judicial  authority,  (per  Lord  Eldon,  ex  parte  Minet, 
14  Fes,  189.,  and  ex parteGordon^  16  Vet.  286.)  and  by  very  emi- 
nent elementary  writers.  RoberttonFrawity  1 17.  note  58.    Fell 
on  Mercantile  Gnarantiet^  246.   Appendix  No.  IF.  And  it  mani- 
festly did  not  meet  the   approbation  of  Lord  Chief  Justice 
GiBBS,  in  Minis  v.  Stacey,  (1  HolVt  R.  163.)  who  said,  "  I  do  not 
think  it  necessary  in  this  case  to  overrule  the  decision  in  Waine 
V.  Warlters."  It  is  also  doubted  by  Mr.  Chief  Justice  Parsons^ 
in  Hunt  v.  Adamson,  5  Mat.  R.  358.  It  has  been  expressly  held» 
that  no  engagement  need  appear  on  the  face  of  the  memoran- 
dum in  writing,  on  the  part  of  the  person  to  whom  the  pro- 
mise is  made,  to  do  that  which  is  the  consideration  for  the  other 
party's  pxooiise.    In  other  words,  the  mutuality  of  the  con- 
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1819.        tract  need  not  appear  on  the  face  of  the  memorandum.     It  it 

^^^v^^/     sufficient  that  the  party  to  whom  the  promise  is  made,  in  pomt 

Weightman    ^f  fg^^j^  ^^^^  that  which  is  the  consideration  for  the  other  par- 

Caldwell.  ty's  undertaking.  Stapp  t.  Lill,  Camp,  A*.  P.  242.  Egerton 
y.  Matthews,  6  Easty  307.  And  in  the  principal  case  in  the 
text,  (Weightman  y.  Caldwell,)  the  actual  performance  of  that 
which  was  the  consideration  of  the  other  party's  undertakiiig> 
was  properly  left  by  the  Court  to  the  jury,  as  a  question  of 
fact.  Printing  or  writing  with  a  lead  pencil^  is  a  sufficient  wri- 
ting within  the  statute.  Saunderson  y.  Jackson,  2  Bos.  4*  PulL 
$38.  Clasony.  Bailey,  14 /t)An».i?fp.  484.  Merrity.  Clason, 
12  Johns,  Rep.  102.  A  letter,  by  whomsoeyer  written,  and  to 
whomsoeyer  addressed,  if  written  by  the  assent  of  one  party, 
for  the  purpose  of  being  communicated,  and  actually  comma- 
nicated  to  the  other,  is  a  note  or  memorandum  in  writing,  within 
the  statute.  Moore  y.  Hart,  2  Ch.  Rep,  147.  1  Fern.  110. 
Hodgson  y.  Hutchinson,  6  Fin.  522.  Coleman  y.  Upcott, 
6  Fin.  527.  Wankford  y.  Fotheriy,  2  Fern,  322.  But  a  letter 
not  written  to  be  communicated  to  the  other  party,  nor  acta^ 
ally  communicated  to  him,  is  not  a  sufficient  note  or  memoran* 
dum.  Ayliff  y.  Tracy,  2  P.  Wms.  65.  If,  howeyer,  the  lettei* 
set  forth  the  terms  of  an  agreement,  and  recognize  it  as  alreadf 
actually  concludedhy  the  party,  although  not  written  to  the  other 
party,  or  with  a  yiew  of  being  communicated  to  him,  it  is  suffi- 
cient. Welford  v.  Beazeley,  3  M.  603.  Although  the  letter 
itself  does  not  state  the  terms  of  the  agreement,  yet  if  it  refers 
to  another  paper  that  does,  and  the  letter  is  signed  by  the  party 
to  be  charged,  it  is  sufficient.  Saunderson  y.  Jackson,  2  Bos. 
<S-  Pul,  238.  Tawney  v.  Crowther,  3  Bro,  Ch,  Cas,  161.  318* 
Clinan  v.  Cooke,  1  Scho,  <J»  Lefr,  22.  Nor  is  it  material,  whe- 
ther the  party  writing  the  letter  intended  to  recognize  the  pre- 
Tious  written  agreement.  It  is  sufficient  if  he  does  in  fact  re- 
cognize it  as  a  past  transaction.  Saunderson  y.  Jackson,  2  Bo». 
^  PuL  238.  Coles  y.  Trecothick,  9  Fes.  234.  250.  But  ei- 
ther the  letter,  or  the  writing  it  refers  to,  must  contain  the 
ierfns  of  the  agreement ;  and  it  is  not  sufficient  that  they  mere- 
ly recognize  that  there  was  some  agreement.  Clark  y.  Wright, 
1  Atk.  12.    Rosey,  Cunningham,  U  Fes.  560.    ParkhurstT^ 
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Van  Cortlandt,  1  Jcihua,  Ch.  Rep,  273.  And  there  must  be  such 
a  reference  in  the  letter  or  other  {>aper  eigoed,  to  the  one  con- 
taining the  contract,  as  to  show  the  letter  to  be  the  contract 
referred  to,  without  the  interposition  of  parol  evidence,  except 
merely  as  to  the  identity  of  the  paper.  Brodie  v.  St.  Pauly 
1  Fes.  Jun.  333.  Boydell  y.  Drummond,  11  Eatty  142. 
Clinan  t.  Cooke,  1  Scko.  4*  Lefr.  2?  Nor  can  parol  testimony 
be  admitted  to  contradict,  add  to,  or  substantially  yary  the  note 
or  memorandum  of  the  bargain.  Binsted  v.  Coleman,  Btinb. 
65.  Pantericke  v.  Powlet,  2  Aik.  383.  Meres  v.  Ansell,  3 
WiU.  276.  Preston  v.  Mercean,  2  W.  Bl.  1249.  Wain  v. 
Warlters*  5  East,  10.  Rich  v.  Jackson,  4  Bro.  Ch.  Cos.  514. 
Brodie  t.  St.  Paul,  1  Vet.  Jvn.  333.  Powell  y.  Edmunds, 
12  East,  6.  Parkhurst  y.  Van  Cortlandt,  1  Johns.  C%.  Rep.  273. 
But  parol  evidence  is  admissible  with  respect  to  the  time,  or 
other  circumstances  of  delivery,  which,  though  not  essential 
parts  of  the  contract,  are  frequently  expressed  in  the  memo* 
randum,  yet  may  be  varied  by  parol  testimony  of  a  subsequent 
agreement.  Warren  v.  Stagg,  cited,  3  T.  12.  591.  Cuff  y. 
Penn,  1  Maule  4*  Selw.  21.  Keating  v.  Price,  1  Johns.  Qit.  22. 
So,  also,  by  the  French  law,  (which  requires  certain  contracts 
to  be  in  writing,)  it  is  held,  that  in  a  case  where  it  becomes 
necessary  to  show  the  place  where  the  bargain  was  made  it 
not  being  expressed  in  the  written  memorandum,  parol  evidence 
of  that  fact  is  admissible:  ^Me  lieu  et  le  temps  auquel  un 
march^  est  ikite  n'etant  que  des  circonstances  exterieurs  de  la 
conventioQ  contenue  dans  Pacte."  Pothier,  des  Oblig.  No.  761. 
But  Pothier  observes,  *'  Cette  decision  souffre  difficult^.*'  ih. 
Where,  however,  a  Court  of  Equity  is  called  upon  to  decree  a 
specific  performance,  the  party  sought  to  be  charged  may 
prove  that,  by  reason  of  fraud,  surprise,  or  mistake,  the  written 
iDstroment  does  not  correctly  express  the  contract ;  or,  that 
after  signing  the  written  instrument,  he  made  a  verbal  contract 
varying  the  former,  provided  the  variation  has  been  acted 
upon,  so  that  the  original  contract  can  no  longer  be  enforced 
without  fraud  upon  the  defendant.  Clinan  v.  Cooke,  1  Scho. 
if  Left.  39.  Clarke  v.  Grant,  14  Ves.  524.  Joynes  v.  Statham, 
3  Alk.  388.     Marquis  of  Townsend  v.  Stai^oom,  6  Ves.  328 


1819. 
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1819.        Waollam  f.  Heani,   7  Fes.  211.    As,  howeTer,  the  Coart  of 
v^^v'^i^     Chancery  in  England  does  not,  except  in  some  pecaliar  cases, 
Weightman  enfojce  the  specific  performance  of  agreements  relatiFe  to 
CaUwell.    personal  chattels,  (vide  arUe^  vol,  I.  p,  154.  nou  o.)  it  is  con- 
ceived that  fraud  would  not  take  a  case  of  the  sale  of  goods  out 
of  the  statute.     Fraud  will,  undoubtedly,  ritiate  any  agree- 
ment, whether  required  by  the  statute  to  be  in  writii^  or  net ; 
bat  in  the  case  of  the  sale  of  goods,  there  is  no  instance  either  at 
law  or  in  equity,  where  fraud  has  been  admitted  as  a  ground 
for  setting  up  a  contract  not  in  writing,  or  to  vary  the  terms  of 
a  contract  as  expressed  in  the  written  memorandum. 

[And  signed^  4*0.]  The  agreement  or  memorandum  need 
only  be  signed  by  that  party  who  is  sought  to  be  charged.  Hat« 
ton  F.  Gray,  2  Johns.  Ch.  Cos.  164.  Allen  r.  Bennett,  3  Tamil. 
\69.  Fowler  V.  Freeman,  9  Fes.  351.  Seton  y.  Slade,  7  Fb$. 
265.  Saunderson  y.  Jackson,  2  Bos.  ^  PtU.  236.  Cotton  r. 
Lee,  cited,  2  Bro.  Ch.  Cas.  564.  Ballard  r.  Walker,  3  Joksu. 
Cos.  60.  Lawrenson  v.  Butler,  1  Scho.  4*  Lefr.  13.  in  tins 
last  case.  Lord  Redesdale  expresses  doubts  as  to  those  cases  m 
equity  where  nothing  has  been  done  in  pursuance  of  the  agrett] 
ment.  But  those  doubts  have  not  been  adopted  by  other 
judges  of  equity.  Western  t.  Russell,  3  Fes.  4*  Beamesy  192* 
Ormond  y.  Anderson,  2  Ball  4*  Beahy^  370.  Several  of  these 
cases  arose  upon  contracts  respecting  the  sale  of  lands  under 
the  4th  section  of  the  statute,  where  the  words  are  *'  signed  by 
the  parly  to  be  charged  therewith ;"  whereas,  the  words 
are  in  the  17th  section,  **  signed  by  the  parties  to  be  charged 
therewith."  However,  no  distinction  has  been  taken  between 
the  two  sections  as  to  this  point ;  and  in  several  cases  on  the 
17th  section,  the  objection  that  it  was  not  signed  by  both  par- 
ties, has  been  expressly  overruled.  Allen  v.  Bennett,  3  TomhI. 
169.  Elgerton  v.  Mathews,  6  East^  307.  Champion  v.  Plum* 
mer,  4  Bos.  ^  Pvl.  252.  Schneider  v.  Norris,  2  MavU  ilr 
Selw.  286.  Roget  V.  Merritt,  2  Caines\  Rep.  117.  Bailey  y. 
Ogden,  3  Johns.  Rep^  399.  As  to  what  is  a  sufficient  signing,  it  is 
settled,  that  if  the  name  of  the  party  to  be  charged  appears  in 
the  note  or  memorandum,  and  is  applicable  to  the  whole  sub- 
stance of  the  writing,  and  is  put  there  by  bimi  or  by  his  aotbo^ 
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litf ,  it  is  immaterial  io  what  part  of  the  iostrument  the  name        ]ai9» 
appean,  whether  at  the  top,  id  the  middle,  or  at  the  bottom,    ^^v"^^ 
It  ahooldy  however,  appear,  that  it  was  a  complete  agreement       ^^  °^^^ 
or  instrament,  not  merely  the  sketch  of  one,  and  unfinished    CaldwelL 
IB  its  ttfms.    Fell  on  GftiaroiOtes,  eh,  4.  p.  69.  pi.  3.    Knight 
T.  Crockford,  Eip.  A*.  P.  R.  190.     Saunderson  v.  Jackson, 
S  £^.  4- PiJ.  238.     Wellbrd  Y.  Beazley,  3  j9^  603.    Stokes  v. 
Moore,    1   P.   Wmt.   771.  note.    Lemaine  y.  Stanley,  2  Bo$. 
^  Pyl.  238.    Coles  v.  Trecolhick,  9  Fu.  239.    Morrison  r. 
Tumour,  18  Fes.  175.     Clason  v.  Bailey,  14  Johns.  Rep.  484. 
Making  a  mark  is  a  signing.     Harrison  f.  Harrison,  8  Fes.  185. 
Addy  Y.  Griz,  %b.  504.     Wright  y.   Wakeford,   17  Fts.  464. 
And,  qiutrt^  whether,  if  a  party  be  in  the  habit  of  printing,  in- 
stead of  writing  his  name,  the  insertion  of  his  name  in  print  in  a 
bill  of  parcels,  is  not  of  itself  a  signing  within  the  statute  ? 
Saunderson  y.  Jackson,  2  Bos.  4r  P^l.  238.    But,  at  all  events, 
if  in  a  bill  of  parcels  printed  with  the  name  of  the  Yendor,  he 
insert  the  name  of  the  vendee,  this  is  a  sufficient  signiog  and 
recognition  of  the  printed   signature    to    bind  the   vendor. 
Schneider  y.  Norris,  2  Mavle  ^  Selw.  286.     And,  quesre^  whe- 
ther sealing,  in  the  presence  of  a  witness  who  attests  it,  is 
equivalent  to  a  signing  within  the  statute  ?   Lemaine  v.  Stan- 
ley, 3  LcvfW,  1.     1  fioU.  Abr.  245.  s.  25.      Sealing  without 
signing  would  certainly  not  be  a  good  signature  within  the  sta- 
tute of  wills.  Wright  v.  Wakeford,  17  Fes.  454.  Ellis  v.  Smith, 
1  Fes.  Jim.  11. 

[Bif  ike  parties  to  be  charged  by  the  contraet^  ^.]  The  word 
partff  orporties  to  the  contract  is  not  to  be  construed  party ^  as 
to  a  deed,  but  person  in  general.  Welford  v.  Beazley,  3  Atk. 
503.  S.  C.  1  Fes.  6.  Therefore,  where  a  party,  or  principal, 
or  perion,  to  be  charged,  signs  as  a  witness^  he  shall  be  bound. 
This,  however,  is  true  only  where  such  person  is  conusant 
of  the  contents  of  the  i^reement,  and  it  would  be  a  fraud  on 
the  other  party  not  to  be  bound  by  it  Welford  v.  Beaaley, 
3  jMc  503  S.  C.  1  Fes.  6.  Coles  v.  Trecothick,  9  Fes.  234. 
And  if  a  person  properly  authorized  as  an  agent  to  sign  an 
agreement,  sign  it  as  a  witness,  it  is  sufficient  to  bind  his  princi- 
pal, if  it  appear  that  he  knew  the  contents  of  the  instrument 
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1819.        at^d  signed  it,  recognizing  it  as  an  agreement  binding  on  hi# 

s^^'s/'''^^^^    principal,  as  if  he  say,  "  witness  A.  B.  agent  for  the  sellers," 

Weightman  ^^^  ^^  paper  be  signed  by  the  purchaser  or  his  agent-    Coles 

Caldwell.     ▼•  Trecothick,  9  Fes,  234.     Lord  Eldon,  indeed,  in  this  case» 

collects  the  doctrine  to  be,  that  where  either  the  party  himself, 

or  his  agent,  ascertains  the  agreement  by  a  signature,  not  in  the 

body  of  the  instrument^  but  in  the  form  of  an  addition  to  it,  that 

signature,  though  not  a  signing  as  an  agreement,  yet  sufficiently 

ascertains  the  agreement,  and  is  sufficient  within  the  statute  of 

frauds.  Ilnd. 

[Or  their  agents  Ihereunto  lawfully  avihorizedJ]  The  agent 
who  is  authorized  to  sign,  need  not  be  constituted  by  wrjting. 
Rucker  v.  Camayer,  E^sp.  JV*.  P.  R,  105.  Coles  v.  Trecothick, 
9  Ves.  250.  Laurenson  v.  Butler,  1  Scho,  it  Lefr.  13.  MerritI 
V.  Clason,  12  Johns.  Rep.  102.  As  to  who  is  an  agent  law* 
fully  authorized,  it  has  been  held,  that  a  broker  employed  by 
one  person  to  sell  goods.  Who  agrees  with  another  person  for 
the  sale  of  them,  and  makes  out  and  signs  a  ^ale  note,  (contain- 
ing the  substance  of  the  contract,)  and  delivers  one  to  each 
party,  is  a  sufficient  agent  for  both  parties.  Rucker  v.  Camay- 
er,  Esp.  X,  P.  R.  106.  And  where  a  broker  had  been  em* 
ployed  by  one  party  to  sell,  and  by  another  to  buy  goods,  and 
had  entered  and  signed  the  terms  of  the  contract  in  his 
book,  it  was  determined  that  such  entry  and  signature  was  a 
contract  bindjpg  upon  both  parties  ;  although  one  of  them, 
upon  haying  a  bought  note  sent  to  him,  which  was  a  copy  of  the 
contract,  immediately  objected  to  the  terms,  and  returned  the 
note.  Hayman  v.  Neale,  2  Camp,  X.  P.  R.  337.  An  auc- 
tioneer who  writes  down  the  name  of  the  purchaser  at  a  pub- 
lic sale,  has  also  been  considered  the  agent  of  both  partie». 
No  doubt  ever  could  be,  whether  he  was  the  agent  of  the  vtn^ 
dory  for  that  was  quite  clear  ;  and  the  cases  turn  on  the  point, 
whether  he  is  also  the  agent  of  the  purchaser  ;  and  it  is  settled 
in  the  affirmative.  Simon  v.  Motives,  (or  Metivier,)  3  Burr, 
1921.  IW.  Bl.  699.  BulLJ^.  P.  280.  Rondeau  v.  Wyatt, 
2  H.  BL  63.  Hinde  v.  Whitehouse,  7  East,  668.  Independ- 
ently of  the  circumstance  of  the  auctioneer  being  considered 
as  a  sufficient  agent  of  both  parties,  and  his  writing  down  the 
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Bame  of  the  purchaser  as  a  safficient  memorandum  and  signa-        is\9, 
tare,  it  has  been  sometimes  said,  that  sales  at  auction  are  not  \^^>y^^^ 
ivithio  the  statute  of  frauds,  on  account  of  the  peculiar  solemni-    Wcightman 
tjr  of  that  mode  of  sale  precluding  the  danger  of  perjury.     Per      CaldiwelL 
I^ord  Mansfield  and  Mr.  Justice  Wilmot,  in  Simon  v.  Motivos, 
1  W,  BL  599.     But  this  idea  is   repudiated  by  Lord  Ellen- 
borough,  in  Hinde  r.  Whitehouse,  (7  East^  568.)  though  he 
does  not  question  the  principle,  that  the  auctioneer  is  to  be 
oonsidered  as  the  agent  of  both  parties,  and  bis  memorandum 
ais  a  sufficient  note  in  writing ;  but  only  denies   that  auctions^ 
ai])8tractedly  considered,  are  not  within  the  statute.    (16.  572.) 
^37here  is  some  slight  difference  in  the  phraseology  of  the  4th 
«uid  17th   sections  of  the  statute,  which  has  been  made  the 
ground  of  a  supposed  distinction,  in  this  respect,  between  the 
««le  of  landsy  (which  is  included  in  the  4th  section,)  and  the 
ci«Ie  of  goods  in  the  17th.     The  nisi  prins  ease  of  Symonda  v. 
Ban,  (8  T.   R,   151.)  and  Walker  v.  Constable,  (I  Bos.  *  PuL 
306.)  seem  to  inculcate  the  doctrine,  that  the  auctioneer  wri- 
ting down  the  name  of  the  purchaser,  is  not  sufficient  to  sa- 
tisfy the  statute  in  a  sale  of  lands.     (Buckmaster  v.  Harrop, 
"7   Ves.  341)    Lord  Eldon,  however,  has  questioned  the  au- 
thority of  these  cases  in  Coles  v.  Trecothick.  (9  Ves.  249.) 
And  in  White  v.  Proctor,  (4  Taunt.  208.)  it  was  expressly  held, 
tbat  an  auctioneer  is,  by  implication,  an  agent  duly  authorized  to 
sign  acontract  for  lands  on  behalf  of  the  highest  bidder.  (S.  P.  Em- 
merson  v.  Heelis,  (2  Taunt.  28.)  And  that  his  writing  down  his 
name  in  the  auction  book  is  a  sufficient  signature  to  satisfy  the 
statute  of  frauds.  {Id.)  And  whether  the  first  mentioned  cases  ard 
to  be  considered  as  law,  or  not,  in  respect  to  a  sale  of  landsy  there 
can  be  no  doubt,  that  in  a  sale  of  goods,  the  auctioneer  writing 
down  the  name  of  the  purchaser,  is  a  signing  by  an  authorized 
agent  of  the  parties.      But  the  agent  must  be  some  third  per- 
son, and  One  of  the  contracting  parties  cannot  be  agent  for  the 
other.     As  where  the  plaintiff  made  a  note  of  the  bargain,  nad 
the  defendant  overlooking  him  while  he  was  writing  it,  desired 
him  to  make  an  alteration  in  the  price,  which  he  accordingly 
did.     It  was  contended,  that  the  defendant,  who  was  the  party 
sought  to  be  charged,  had  made  the  platoliff  his  agent,  for  the 

Vol.  IV,  13 
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1819.       purpose  of  signing  the   memorandum.     Bat  Lord   Ellehbo- 

^>^^>^^^y   ROUGH  was  of  opinion,  that  the  agent  must  be  some  third  per- 

oy  "•     g^jj^  3jjj  could  not  be  either  of  the  contracting  parties  ;  and, 

therefore,  nonsuited  the  plaintiff.     (Wright  v.  Dannah,  2  Camp. 

J^.  P.  R.  203.     See  also  Bailey  v.  Ogden,  3  Johns.  Rtp.  399.) 


(instance  court.) 

The  Sybil. — Dangerfield  et  al,  Claimants. 

fti  a  case  of  civil  salvage,  where  under  its  peculiar  circumstances,  the 
amount  of  salvage  is  discretionary,  appeals  should  not  be  encouraged 
upon  the  ground  of  minute  distinctions  of  merit,  nor  will  the  Cgurt 
reverse  the  decision  of  au  inferior  Court,  unless  it  manifestly  appearsj 
that  some  important  error  has  been  committed. 

The  demand  of  the  ship  owners  for  freight  and  general  average,  in  suck 
a  case,  is  to  be  pursued  against  that  portion  of  the  proceeds  of  the 
cai*g^  which  is  adjudged  to  the  owners  of  the  goods,  by  a  dir^t  libel, 
or  petition;  and  not  by  a  claim  mterposed  in  the  salvage  cause. 

Appeal  from  the  Circuit  Court  of  South  Caro- 
lina. 

This  was  a  case  of  civil  salvage,  iu  which  the  Dis- 
trict Court  decreed  a  moiety  of  the  net  proceeds,  as 
salvage,  to  be  distributed  in  certain  proportions  among 
the  salvors ;  which  was  reversed  by  the  Circuit  Court 
on  appeal,  and  one  fourth  decreed  as  salvage,  to  be 
divided  among  the  respective  salvors,  in  proportions 
somewhat  different  from  those  ordered  by  the  Dis- 
trict Court. 

The  cause  was  submitted  to  this  Court  without 
argument. 

reb.  isih.       Mr.  Chief  Justice  Marshall  delivered  the  opi- 
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The  Sybil. 


nion  of  the  Court.  This  is  a  case,  in  which,  under  isi9. 
its  peculiar  circumstances,  the  amount  of  salvage  is 
discretionary.  In  such  cases,  it  is  almost  impossible 
that  different  minds,  contemplating  the  same  subject, 
should  not  form  different  conclusions  as  to  the  amount 
of  salvage  to  be  decreed,  and  the  mode  of  distribu- 
tion. Appeals  should  not  be  encouraged  upon  the 
ground  of  minute  distinctions ;  nor  would  this  Couit 
choose  to  reverse  the  decision  of  a  Circuit  Court, 
in  this  class  of  cases,  unless  it  manifestly  appeared, 
that  some  important  error  had  been  committed.  In 
this  particular  case,  the  Court  is  well  satisfied,  both 
with  the  amount  of  salvage  decreed  by  the  Circuit 
Court,  and  with  the  mode  of  distribution  ;  and  the 
decree  is,  therefore,  affirmed,  with  costs. 

Decree  affirmed. 

A  question  afterwards  arose,  upon  a  claim  of  the 
ship  owners  for  freight,  &c. 

Mr.  Justice  Johnson  delivered  the  opinion    of   FA.20th. 
the  Court     In  this  case,  the  attention  of  the  Court 
has  been  particularly  called  to  the  claim  interposed 
by  the  ship  owners,  for  freight  and  average. 

This  Court,  as  at  present  advised,  are  very  well 
satisfied  that  no  freight  was  earned,  and  that  average 
may  have  been  justly  claimed.  But  in  the  case  then 
depending,  the  Circuit  Court  could  not  have  award- 
ed either  of  those  demands.  The  question  is  inter 
aUos..  There  was  no  pretext  for  claiming  either,  as 
against  the  salvors ;  and  the  ship  owners  pught  to 
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1819.      have  pursued  their  rights  by  libel,  or  petition  by  way 

^"^"^'"^^^  of  libel,  against  the  portion  of  the  proceeds  of  the 

nian.       cargo  which  was  adjudged  to  the  shippers.     These 

parties  were  entitled  to  be  heard  upon  such  a  claim, 

and  could  only  be  called  upon  to  answer  in  that 

mode. 

But  the  ship  owners  are  not  yet  too  late  to  pursue 
their  remedy.  The  proceeds  are  still  in  the  posses- 
sion of  the  law,  and  may  be  subjected  to  any  mari- 
time claim  or  lien  in  the  Court  below. 


Claim  rejected. 


►*< 


(PRIZE.) 

The  Caledonian. — Dickey,  Claimant. 

'  A  vessel  and  cargo,  which  is  liable  to  capture  as  enemy's  property,  or 

for  sailing  under  the  pass  or  license  of  the  enemy,  or  for  trading  with 
the  enemy,  may  be  seized  after  her  arrival  in  a  port  of  the  United 
States,  and  condemned  as  prize  of  war.  The  delictum  is  not  purged 
by  the  termination  of  the  voyage. 
Any  citizen  may  seize  any  property  forfeited  to  the  use  of  the  govern- 
ment, either  by  the  municipal  law,  or  as  prize  of  war,  in  order  to 
enforce  the  forfeiture ;  and  it  depends  upon  the  government  whether 
it  will  act  upon  the  seizure ;  if  it  proceeds  to  enforce  the  forfeiture 
by  legal  process,  this  is  a  sufficient  confirmation  of  the  seizure. 

Appeal  from  the  Circuit  Court  of  Rhode  Island. 
FA.  zd.       This  cause  was  argued  by  Mr.  D.  B.  Ogden  for 
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the  appellaBt  and  claimant,'  and  by  the  AUomey  Ge-       isig. 
neral  for  the  United  States.*  ^HT^fyf 


Mr.  Justice  Stort  delivered  the  opinion  of  the  jp^^.  lee;^. 
Court.  This  is  the  case  of  an  American  ship,  which 
sailed  from  Charleston,  S.  C,  with  a  cargo  of  rice, 
bound  to  Lisbon,  about  the  28th  of  May,  1813,  under 
the  protection  of  a  British  license.  In  the  course  of 
the  voyage  the  ship  was  captured  by  a  British  frigate, 
and  sent  into  Bermuda  for  adjudication.  Upon  trial 
she  was  acquitted,  and  her  cargo  being  prohibited 
from  exportation,  was  afterwards  sold  by  the  agent 
of  the  claimant  at  Bermuda,  and  the  proceeds  were 
remitted  for  his  use.  The  ship  sailed  from  Bermuda 
for  the  United  States,  in  November,  1813,  and  upon 
her  arrival  at  Newport,  *  in  Rhode-Island,  was 
seized  by  the  collector  of  that  port  as  forfeited  to  the 
United  States.  The  libel  contains  four  articles  pro- 
pounding the  causes  of  forfeiture ;  first,  for  the  ship's 
having  on  board,  and  using  a  British  licence ;  se- 
condly, for  the  ship's  being  engaged  in  trade  with  the 
enemy ;  and,  thirdly  and  fourthly,  for  using  a  British 
license  contrary  to  the  act  of  congress  of  the  2d  of 
August,  1813,  ch.  56.  [prohibiting  the  use  of  British 

licenses. 

It  is  unnecessary  to  consider  the  two  last  articles 

a  He  cited  the  Nelly,  Note  to  the  Hoop,  1  Rob.  219.  The 
Two  Friends,  1  Rob.  283.  The  Thomas  Gibbons,  8  Cranch, 
421 .  to  show,  that  the  vessel  conld  not  be  seized  as  prize^  after 
her  arrival  in  port,  n«r  by  a  non-commissioned  seizor; 

b  He  cited  the  Ariadne,  2  Wheat  143. 
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1AI9.       which  are  founded  upon  statutable  prohibitions,  be- 

J;:^*'^^'*^^   cause,  it  is  clear,  that  the  two  preceding  articles. 

BiftD.       founded  on  the  general  law  of  prize,  are  sufficient  to 

justify  a  condemnation  jure  belhy  the  proof  of  the 

facts  being  most  clearly  established. 

The  only  questions  which  can  arise  in  the  case^ 
are  whether  the  ship  was  liable  to  seizure  for  the  as- 
serted forfeiture,  after  her  arrival  in  port ;  and,  if  so, 
whether  the  collector  had  authority  to  make  the  sei- 
zure. And  we  are  clearly  of  opinion  in  favour  of 
the  United  States  on  both  points.  It  is  not  necessary, 
to  enable  the  government  to  enforce  condemnation  in 
this  case,  that  there  should  be  a  capture  on  the  high 
seas.  By  the  general  law  of  war,  every  American 
ship  sailing  under  the  pass,  or  license  of  the  enemy, 
or  trading  with  the  enemy,  is  deemed  to  be  an  ene- 
my's ship,  and  forfeited  as  prize.  If  captured  on  the 
high  seas,  by  a  commissioned  vessel,  the  property 
may  be  condemned  to  the  captors  as  enemy's  proper- 
ty; if  captured  by  an  uncommissioned  ship,  the  cap- 
ture is  still  valid,  and  the  property  must  be  condem- 
ned to  the  United  States.  But  the  right  of  the  go- 
vernment to  the  forfeiture,  is  not  founded  on  the  cap- 
ture ;  it  arises  from  its  general  authority  to  seize  all 
enemies  property  coming  into  our  ports  during  war; 
and  also  from  its  authority  to  enforce  a  forfeiture 
against  its  own  citizens,  whenever  the  property  comes 
within  its  reach.  If,  indeed,  the  mere  arrival  in  port 
would  purge  away  the  forfeiture,  it  would  afford  the 
utmost  impunity  to  persons  engaged  in  illegal  traffic 
during  war,  for  in  most  instances,  the  government 
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would  have  no  means  6f  ascertaining  the  offence       isig. 
until  after  such  arrival.  Jlt^^X'^^ 

The    Lmog* 

In  respect  to  the  other  point,  it  is  a  general  rule,  don  Cheret. 
that  any  person  may  seize  any  property  forfeited  to 
the  use  of  the  government,  either  by  the  municipal 
law,  or  by  the  law  of  prize,  for  the  purpose  of  en- 
forcing the  forfeiture.     And  it  depends  upon  the  go- 
vernment itself,  whether  it  will  act  upon  the  seizure. 
If  it  adopts  the  acts  of  the  party,  and  proceeds  to  en- 
force the  forfeiture  by  legal  process,  this  is  a  sufficient 
recognition  and  confirmation  of  the  seizure,  and  is  of 
equal  validity  in  law,  with  an  original  authority  given 
to  the  party  to  make  the  seizure.     The  confirmation 
acts  retroactively,  and  is  equivalent  to  a  command. 

Decree  affirmed,  with  costs. 


i^jti 


(prize.) 


The  Langdon  Cheves. — Lamb,  Claimant 

A  qoeftioo  of  fact  upon  a  seizure  in  port,  as  a  droit  of  admiralty,  for 
trading  irith  the  eucmy,  and  using  his  license.  The  circumstance  oF 
tbe  Fessel  ba?ing  been  sent  into  an  enemy's  port,  for  adjudication, 
and  afterwards  permitted  to  resume  her  voyage,  held  to  raise  a  ?io- 
IcDt  presumption  that  she  had  a  license,  which  the  claimant  not 
UaTing  repelled  by  explanatory  evidence,  condemnation  was  pro- 
nounced. 

Appeal  from  the  Circuit  Court  of  Rhode-Island* 

This  cause  was  argued  by  Mr.  Hunter,  and  Mr.     Feb.  ^. 
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1819.  .    Wheaton  for  the  appellant  and  claimant,'  and  by  the 
^^^^^^^     Attorney  General  for  the  United  States. 

The    LaDg^  ^ 

doD  Chef  es* 

Feb.  16th.  Mr.  Justice  Story  delivered  the  opinion  of  the 
Court.  This  case  differs  in  no  essential  respect,  fronoi 
that  of  the  Caledonian.  The  brig  sailed  from  the 
United  States  on  a  voyage  to  Lisbon,  with  a  cargo  of 
provisions,  in  May,  1813,  and  was  captured  by  a 
British  sloop  of  war,  and  sent  into  Bermuda,  where 
she  was  either  not  proceeded  against  as  prize,  or  was 
^  acquitted  on  trial ;  and  after  a  detention  of  about  six 
weeks,  was  permitted  to  resume  her  original  voyage ; 
and  on  the  return  voyage  from  Lisbon,  with  a  cargo 
of  salt,  was,  on  her  arrival  at  Newport,  on  the  1 6th 
of  December,  1813,  seized  by  the  collector  of  that 
port,  as  forfeited  to  the  United  States  jure  heUi^  for 
using  a  British  license,  and  trading  with  the  enemy. 

There  is  no  positive  proof,  that  the  brig  had  a  Bri- 
tish license  on  board ;  but,  we  think,  that  under  the 
circumstances,  there  arises  a  violent  presumption  that 
she  had  such  a  license,  and  that  the  burthen  of  proof 
to  repel  this  presumption  rests  on  the  claimant.  He 
has  not  attempted  this  in  the  slightest  degree,  there 
being  a  total  absence  of  all  evidence  in  his  favour ;  and^ 
therefore,  as  the  case  remains  with  all  its  original 
imperfections,  the  decree  of  the  Circuit  Court  is 
affirmed,  with  costs. 

Decree  affirmed,  with  costs. 

a  They  cited  the  Imina,  3  Roh.  167.  The  Lisette,  8  Rob. 
387.  The  Joseph,  8  Cranch^  451.  to  show,  that  the  delictum 
of  contraband,  of  trading  with  the  enemy,  and  navigating  nnder 
his  license,  are  all  purged  by  the  terminatioB  of  the  voyi^. 
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1819^ 

(pwzE)  The  Friends 
scbftft 

The  Friend scH AFT. — ^Moreira,  Claimant. 

*11ie  property  of  a  home  of  trade  established  in  the  eseoy't  comtry  m 
oondemnable,  as  prixe,  whatever  nay  he  the  personal  domicil  of  the 
partners. 

Appeal  from  the  Circuit  Coart  of  North  Ca- 
rolina. 

The  shipment  in  this  case  was  made  on  the  31st 
«f  March,  1814,  at  London^  by  the  house  of  trade 
■of  Moreira,  Vieira  &  RTacbado,  of  that  citj^  on  ac^ 
^^ount  and  risk  of  the  home,  to  Mr.  Moreira,  one  of 
^e  partners,  who  was  a  natire  of,  and  domiciled  at 
Lisbon,  in  the  kingdom  of  Portugal.    The  shares  of 
the  two  partners,  Messrs.  Vi^ra  &  Machado,  who 
were  domiciled  at  London,  were  condemned  as  prize 
of  war  in  the  Court  below,  without  appeal.    The 
share  of  Mr.  Moreira,  the  partner  domiciled  at  Lis^ 
bon,  was  condemned  in  the  Court  below ;  but  the 
claimant  was  allowed  to  make  farther  proof  to  be  offer- 
ed to  this  Court,  and  to  be  admitted  or  rejected  in  the 
discretion  of  the  Court,  as  to  his  proprietary  idte- 
rest  and  connexion  with  the  house  of  trade  in  the 
enemy's  country.    On  the  production  of  the  farther 
proof,  tile  proprietary  interest  of  Mr.  Moreira  in  one 
third  part  of  the  goods  was  clearly  prm^ed,  and  also 
the  fact  of  his  personal  domicil  at  Lisbon. 

Mr.  HopkinsoHf  for  the  claimant,  relied,  upon  this  Ftb,  2m. 

endence  as  sufficient  to  show,  that  the  cl&Tcnant  was 

entitled  to  restitution  of  his  share,  on  account  of  his 

personal  domicil,  notwithstanding  his  being  a  partner 
VeL.1V.  14 
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1819.       in  the  house   of  trade   established  in  the  enemy's 

fichaft. 

Mr.  D.  B.  Ogden^  and  Mr.  Wheaion^  contra,  in- 
sisted, that  the  shipment  being  made  by  a  house  ojT 
trade  established  in  the  enemy's  country,  for  the  ac- 
count and  risk  of  that  house,  the  neutral  domicil  of 
one  of  the  partners  would  not  avail  to  save  his  share 
from  condemnation  as  prize.*  In  the  British  tribur 
nals,  this  principle  is  recognized  by  the  highest  au- 
thority kno^n  to  the  prize  law,  that  of  the  Lords  of 
Appeal,  and  if  it  be  material,  (as  it  seems  to  have 
"been  intimated  by  this  Court,*)  to  distinguish  whe- 
ther the  decision  was  pronounced  before,  or  since  our 
independence,  the  onus  is  thrown  upon  the  claimant 
to  show,  that  the  case  of  Mr.  Coopman,  decided  id 
1798,  was  determined  contrary  to  former  practice,  or 
former  precedents.  It  does,  indeed,  appear,  that  au 
erroneous  notion  had  been  adopted  by  some  persons, 
that  the  domicil  of  the  party  was  all  that  the  prize 
Court  had  a  right  to  consider.  But  in  Coopman's 
case,  that  motion  was  exploded  by  the  lords,  and  the 
true  principle  on  whirh  the  cases  from  which  it  had 
been  imbibed,  were  determined,  was  explained  as  ap- 
plying to  cases  merely  ai  the  commencement  of  a  war ; 
whilst  the  rule,  applicable  to  a  neutral  partner  enter- 
ing into  a  house  of  trade  in  the  enemy's  country 
during  the  war,  or  continuing  that  connexion  after 

a  The  Nancy,  claim  of  Mr.  Coopman,  cited  in  the  Vrgilantia^ 
I  Rob.  14/15.  The  Susa,  2  Rob.  255.  The  Indiana,  cited  in 
the  Portland,  3  Rob.  44. 

6  9  Cranch,  198. 
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a  declaration  of  war,  is  developed,  not  as  a  new  rule      1819 
then  for  the  first  time  prescribed,  but  as  the  applica-  r^^j^^T^^l 
tioo  of  an  anciently  established  principle/  ichaft. 

Mr.  Justice  Story  delivered  the  opinion  of  the   FA.  95th, 
Court.     The  shipment  in  this  case  was  made  by 
Moreira,  Viera,  &  Machado^  a  house  of  trade  esta- 
blished in  London,  on  the  account  of  the  house,  to 
Moreira,  one  of  the  partners  in  the  house,  who  was 
a  native  of,  and  domiciled  in,  Lisbon,  in  the  kingdom 
of  Portugal ;  and,  the  only  question  is,  whether  the 
share  of  Moreira  in  the  shipment  is  exempted  from 
condenmation  by  reason  of  his  neutral  domicil.     It 
has  been  long  since  decided  in  the  Courts  of  Admi- 
ralty, that  the  property  of  a  house  of  trade  established 
in  the  enemy's  country,  is  condemnable,  as  prize, 
whatever  may  be  the  domicil  of  the  partners.     The 
trade  of  such  a  house  is  deemed  essentially  a  hostile 
trade,  and  the  properly  engaged  in  it  is,  therefore, 
treated  as  enemy's  property,  notwithstanding  the  neu- 
tral domicil  of  any  of  the  company.     The  rule  then, 
being  inflexibly  settled,  we  do  not  now  feel  at  liberty 
to  depart  from  it,  whatever  doubt  might  have  been 
entertained,  if  the  case  were  entirely  new. 

Decree  affirmed  with  costlst 

(t  1  Rob,  12.  14,  16. 
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U.  States  (chancery.) 


T. 


Hawiand.       The  United  States  v.  Rowland  and  Allen. 

The  Circuit  Court  haa  jurisdiction,  on  a  bill  in  equity  filed  by  the 
Unilld  States  agfainst  the  debtor  of  their  debtor,  they  claiming  a 
priority  under  the  act  of  1799,  c  1-28.  s.  65.  notwithitandiniT  t^ 
local  law  of  the  State  where  the  suit  is  brought  allows  a  creditor  t# 
proceed  against  the  debtor  of  his  debtor,  by  a  peculiar  process  at 
law. 

The  Circuit  Courts  of  the  Union  bare  Chancery  jurisdiction  in  ererj 
State ;  they  baye  the  same  Chancery  powers,  and  the  same  rules  off 
decision  in  all  the  States. 

The  United  States  are  not  entitled  to  priority  over  other  creditors,  un- 
der the  act  of  1799,  c.  128.  s.  65.  upon  the  ground  of  the  debtor 
baring  made  an  assignment  for  the  benefit  of  creditors,  unlets  it  ie 
proved}  that  the  debtor  has  made  an  assignment  of  all  his  pro^ 
pcrty. 

Where  the  deed  of  assignment  conveys  only  the  property  mentioDedi 
in  the  sehednle  annexed,  and  the  schedule  does  not  purport  to  con- 
tain all  the  property  of  the  party  who  made  it,  the  onus  proband*  is 
thrown  on  the  United  States  to  show  that  the  assignment  embraced 
all  the  property  of  the  debtor. 

Opon  a  bill  filed  by  the  United  States,  proceeding  as  ordinary  credi- 
toss  against  the  debtor  of  their  debtor  for  an  account,  ^c.  the  ori- 
ginal debtor  to  the  United  States  ought  to  be  made  a  party,  and  the 
account  taken  between  him  and  his  debtor. 

Appeal  from  the  Circuit  Court  of  Massachusetts. 

This  was  a  bill  in  equity  filed  in  the  name  of  the 
United  States,  in  the  Court  below,  stating,  that  se- 
Teral  judgments  had  been  obtained  by  the  United 
States  on  duty  bonds,  against  Shoemaker  &  TraTers, 
dnd  Jacob  Shoemaker  and  their  sureties,  amounting 
to  the  sum  of  5,292  dollars ;  which  judgments  were 
obtained  in  the  District  Court  of  Pennsylvania,  at 
the  February  term  of  1808,  and  upon  which  ezecu- 
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tlons  bad  issued,  which  remained  in  the  marshal^s       1819. 
hands  unsatisfied ;  that  after  the  execution  of  the 
duty  bonds,  but  before  thej  were  payable,  to  wit, 
on  the  6th  of  December,   1806,   Shoemaker  and 
Travers  became  hisolvent  within  the  true  intent  and 
meaning  of  the  act  ^^  to  regulate  the  colleoilon  of 
duties  on  imports  and  tonnage :''  that  on  the  first  of 
February,  1 808,  goods,  effects,  money  and  credit  of 
Shoemaker  &  Travers^  to  the  amount  of  6,000  dol'* 
lars,  had  come  to  the  hands  of  Howland  &  Alleii, 
which,  the  bill  alleged,  they  refused  to  subject  to  the 
executions  of  the  United  States ;  it  prayed,  that  thejr 
might  be  compelled  to  account  for,  and  deliver  up, 
these  goods,  &e.  in  satisfaction  of  the  claim  of  the 
United  States,  and  for  an  injunction  in  the  mean  time 
to  restrain  them  from  disposing  of,  paying  away,  or 
m  any  manner  applying  the  goods,  &g.  aforesaid,  to 
any  other  object.     The  injunction  was,  accordingly, 
awarded.    An  amendment  to  the  bill  stated,  that  after 
the  debts  to  the  United  States  accrued  by  bond  as 
aforesaid,  and  after  Shoemaker  &  Travers  had  be* 
come  insolvent,  to  wit,  on  the  6th  day  of  Decem- 
ber, 1806,  they  made  a  voluntary  assignment  by  deed, 
of  all  their  property,  for  the  benefit  of  their  creditors, 
within  the  true  intent  and  meaning  of  the  act  of  Con- 
gress aforesaid,  and  an  exemplified  copy  of  the  deed 
of  assignment  was  annexed  to  the  amended  bill.  The 
(Seed  recited,  that  the  parlies  being  justly  indebted  to 
divers  persons,  whose  names  are  mentioned  in  a  list 
thereto  annexed,  and  unable  at  present  to  pay  the 
.said  debts^  they  assign  to  trustees  therein  mentioned. 
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I8I9.  all  and  singular,  the  estate  and  effects  contained  iii 
''-^"^^^'^^^  a  schedule  annexed,  in  trust,  to  pay  the  debts  due 
V.  the  enumerated  creditors,  and  first,  that  due  to  the 
*^^«^-  United  States.  The  schedule  was  entitled  "  Sche^ 
dule  of  property  assigned  by  Shoemaker  &  Travers, 
and  Jpcob  Shoemaker,  to  the  creditors  of  Shoe- 
maker and  Travers,^'  and  contained  many  items  of 
property,  and  among  others,  the  proceeds  of  the  cargo 
of  the  brig  Deborah,  which  vessel  was  then  at  st?a, 
and  belonging  to  Howland  &;  Allen,  but  had  been 
chartered  by  Shoemaker  &;  Travers.  Howland  & 
Allen,  by  their  answer,  admitted  the  receipt,  on  the  1st 
of  January,  1807,  of  4,000  Spanish  dollars,  the  pro- 
perty of  Shoemaker  &  Travers,  and  which  the  mas- 
ter of  the  Deborah  had  received  in  Guadulope  for 
Shoemaker  &  Travers ;  but  insisted  on  their  right  to 
apply  it  to  an  unliquidated  debt  of  greater  amount 
(composed  of  freight,  demurrage,  damages,  &c.  the 
particulars  of  which  are  detailed  by  the  answer)  due^ 
as  alleged,  from  Shoemaker  &  Travers  to  them,  and 
applied  by  an  entry  in  their  books,  to  the  credit  of 
Shoemaker  &  Travers,  at  the  time  of  the  receipt  of 
the  money  aforesaid.  They  insisted,  therefore,  on 
the  right  of  retaining  it.  To  this  answer  there  was 
a  general  replication,  and  the  depositions  of  several 
witnesses  were  taken. 

The  Court  below  decreed,  that  the  said  Shoemaker 
Sj^  Travers  were,  and  are,  indebted  to  the  United 
States,  and  that  they  became  insolvent,  and  made  a& 
assignment  as  alleged  in  the  bill,  and  that  there  was 
an  outstanding  unsettled  demand  existing  in  their 
favour,  at  the  time  of  their  insolvency,  against  the 
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defendants,  arising  from  the  voyage  of  the  brigantine       ]8i9. 
Deborah,  and  which  is  still  unsettled  and  unpaid,  but 
the  Court  is  not  satisfied  that  the  defendants,  being 
merely  debtors  to  said  insolvents,  are  by  law  liable  to 
this  process,  and  thereupon  decree,  that  the  said  bill 

be  dismissed.    From  this  decree  the  present'^ppe^l 
was  taken. 

The  Attorney  General^  for  the  appellants,  argued,  F«ft.  aA 
1 .  That  the  prior  right  of  the  United  States  attached 
to  all  the  property  of  Shoemaker  &  Travers,  on  the 
6th  of  December,  1806,  the  time  of  their  insolvency, 
and  the  date  of  the  deed  of  assignment  from  them. 
It  is  immaterial  whether  the  priority  of  the  United 
States,  in  any  case,  be  asserted  under  the  act  of  1797, 
c  368.  s.  6-  or  under  that  of  1799,  el  128.  s.  65. 
The  decisions,  as  to  this  point,  under  the  one  statute, 
are  applicable  to  the  other.  It  is  insisted,  that  this  is 
one  of  the  cases  specified  by  Congress,  in  which  the 
debts  due  to  the  United  States  are  to  be  first  satisfi- 
ed ;  a  case  in  which  the  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  has  made  a  volun- 
tary assignment  thereof,  for  the  benefit  of  his  credi- 
tors. This  is  the  allegation  of  the  bill,  and  it  is  sup- 
ported by  the  deed  itself.  Although  the  granting 
clause  does  not  literally  express  it  to  include  all  the 
property  of  the  debtors,  yet  the  clause  which  gives 
the  power  to  sell,  by  using  the  words  "  all  the  pro- 
perty of  them,  the  said  Shoemaker  &  Travers,  and 
Jacob  Shoemaker,"  clearly  shows,  that  the  assign- 
ment was  intended  to  CQiivey  all  th^ir  property.  The 
very  objects  of  the  deed,  s«  s^t  forth  in  the  recital. 
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1S19.  aids  this  constructton.*-»2.  If,  then,  the  priority  of 
the  United  States  has  attached,  a  Court  of  Equity  h 
the  proper  forum  in  which  it  should  be  asserted.  A 
trust  exists,  and  an  account  is  to  be  taken.  The 
Court  of  Chancery  is  the  only  tribunal  that  can  en- 
force  the  trust,  and  take  the  account,  baring  also  the 
power  of  calling  all  the  parties  before  it.  Nor  are 
the  Chancery  powers  of  the  Circuit  Court  at  all  af- 
fected by  the  statute  of  Massachusetts  of  1794^  c. 
64.,  giving  a  peculiar  process,  in  the  nature  of  a  fo- 
reign attachment,  by  which  the  creditor  may  attach 
in  the  bands  of  the  debtcnr  of  hii  debtor.  The  pow«- 
,ers  and  practice  c^  the  Ciscuit  Courts,  in  Chancery 
eases,  are  not  to  be  controlled  by  the  local  laws  of 
the  states  where  those  Courts  sit.  They  are  the 
same  throughout  the  Union. — 3.  But  even  suppoMn([^ 
that  the  United  States  have  no  priority  in  this  case ; 
they  are,  on  the  common  footing  of  ordinary  credi* 
tors,  entitled  to  an  account  against  Howland  &  Allelic 
and  to  the  payment  of  any  sum  which,  on  a  settle* 
ment  of  such  account,  may  be  found  due  from  them 
to  Shoemaker  &  Trayers. 

Mr.  JoneSj  contra,  insisted,  1 .  That  the  act  of  Con- 
gress only  extended  to  executors  and  administrators, 
or  to  assignees,  but  not  to  the  debtors  of  the  debtors 
of  the  United  States^  A  Court  of  Equity  cannot  ^ 
Save  power  to  settle  an  account  in  this  way,  without 
some  statutory  provision  to  authorize  the  proceeding. 
The  iact  of  Congress  gives  no  such  authority.  Siio^ 
maker  &  Travers  are  not  made  parties  to  the  bill, 
knd  a  decree  betweeH  the  United  States  and  the  pre-i 
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sent  defendants,  would  not  bind  in  a  suit  between  the       isid: 
defendants,  and  Shoemaker  &  Travers.    Nor  is  it 
too  late,  in  the  appellate  Court,  to  take  advantage  of 
the  want  of  parties.*  2.  The  cases  are  uniform,  that 
in  order  to  enable  the  priority  of  the  United  States  to 
attach  upon  this  ground,  the  assignment  must  be  of 
off  the  debtor's  property.^    There  is  here  no  evi- 
dence, either  in  the  deed  or  in  the  depositions,  that 
this  assignment  embraced  all  the  property  of  Shoe- 
maker &  Travers.    The  power  to  sell  all  the  pro- 
perty cannot  be  construed  to  enlarge  the  granting 
clause,  which  merely  4^fers  to  the  property  mentioned 
in  the  schedule  annexed  to  die  deed.    The  defend- 
ants claim  a  balance  from  Shoemaker  &  Travers, 
and  the  right  to  apply  the  money  received  to  the  liqui- 
^ion  of  that  balance.    They  had  acquired  a  spe- 
cial lien  upon  the  money  for  the  payment  of  this  ba- 
lance, long  before  the  alleged  act  of  insolvency.   The 
Court  has  repeatedly  determined,  that  if  before  the 
right  of  preference  to  the  United  States  has  accrued, 
the  debtor  has  made  a  bona  fide  conveyance  of  his 
estate,  or  has  mortgaged  it,  to  secure  a  debt,  the  pro- 
perty b  devested  out  of  the  debtor,  and  cannot,  be 
made  liable  to  the  claim  of  the  United  3tates.^    The 
spirit  of  these  decisions  is,  that  any  bona  fide  lien 
will  be  protected,  and  not  merely  an  actual  mortgage 
or  hypothecation.     All  specific  liens  are  highly  fa- 

r 

a  Russell  v.  Chrke's  Executors,  7  Cranch.  98. 

h  United  States  v.  Fisher,  2  Cranch^  358.  United  States  v: 
Hooe,  3  Cranckf  73.  ^^ 

e  United  States  v.  Fisher,'  2  Croneh^  390.  United  States  r, 
Hooe,  3  Cranchy  90, 
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liif^  rmrei  ky  ihe  law ;  such  at  that  of  a  hctot  who  hm 
"^^""^^    advtnead  his  flion^  on  tha  credit  of  tha  goodft,  or  * 

'  n  tbip  owner  who  having  let  out  hia  ahtp  fiir  their  trana^ 
portatioa,  haa  a  right  to  the  aatae  aeouHty.  It  is 
troe^  that  th«  Court  has  aaid,  that  the  lien  of  a  jndg^ 
loeat  creditor  ahall  not  be  protaci»d  aa  against  the 
prior  right  of  the  United  States.  But  that  is  upon  tbo 
ground  that  the  judgment  is  a  mere  general  lien^  nol 
afi^cting  the  jW  dispenendi  of  the  owner  of  the  pro^ 
*  party,  nor  vesting  anty  specific  interest  in  the  Cre- 
ditor. 

/V6.  im.  Mr.  Chief  Justme  M aus  all  delivered  the  op« 
nion  of  the  Court.  The  bill  in  this  case  was  filed  by 
the  United  States  in  the  Circuit  Court  for  the  district 
of  Massachusetts,  to  recover  fVom  the  defendantS||i 
suai  of  money  in  their  hands,  alleged  to  be  die  t6K^ 
mey  of  Jacob  Shoemaker  and  Charles  R.  Travers, 
merohants  and  partners,  who  are  stated  to  be  insoK 
vents,  and  to  be  indebted  to  the  United  States  fot 
dtttiea. 

it  appears,  that  Shoemaker  and  Travers,  on  the 
6th  day  of  Decei^ber,  1 806,  executed  an  indenture, 
in  which)  reciting  that  they  are  justly  indebted  to  df- 
vets  personS)  wheae  names  are  expressed  in  a  list 
therMo  iriinexed)  and  are  unable  at  present  to  pay  tfas 
said  debts,  they  assign  to  trustees  therem-mentioiie^, 
all  and  singular  the  estate  and  effects  contained  in  9 
'  schedule  annexed,  in  trust,  to  pay  the  debt*  due  to 

the  enumerated  creditors,  and  first  that  due  to  the 
United  Statea.  The  scheduTe  contains  many  items 
of  property,  and  among  others  the  pr oceada  of  Hub 
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cargo  of  the  Debofah,  tbe^  at  sea.    The  Deborah      uit. 


was  the  property  of  Howland  aa4  Allen  j  aad  oa  ^  g^^^^ 
Aer  ccmiiig  into  port^  ber  captain  delivered  to  b^er  ▼. 
owners  a  sum  of  money  which  he  had  received  ip 
Guadaloope  far  Shoemaker  and  Travers,  and  which 
is  in  the  sdiedule  annei^ed  to  the  deed  of  assignment 
afaready  mentioned.  At  the  hearing  the  Circuit 
Court  dismissed  the  bill^  in  the  opinion  that  it  waq 
not  sustainable.  From  this  decree  the  United 
States  have  appealed  to  this  Court,  and  now  insist,       ^ 

1 .  That  it  is  a  ease  in  which  a  Court  of  Equity  has 
jurisdiction. 

2.  That  the  Unit^  States  are  entitled  to  priof ky^ 
^this  being  a  case  within  the  provisbna  of  the  act  el 
Congress. 

On  the  first  point  no  difficulty  would  be  found,  had    The  ri|ht  of 
lhe  proper  parties  been  before  the  Court    A  trust  proceed, '  in 

equity,  in  the 

exists,  and  an  account  would  be  proper,  to  ascertain  ^^^  Court, 

'  r      I       /-  against       the 

the  sum  due  from  Rowland  and  Allen  to  Shoemaker  ^^^^^  ^ 
and  Travers.  The  ease,  even  independent  of  these  oriJ^JS^K 
circumstances,  would  be  proper  for  a  Court  of  Chan*  ^LJ^  i.  not 
eery,  but  for  the  act  of  Massachusetts,  which  allows  a  tbl^b?^  law 
creditor  to  sue  the  debtor  of  his  debtor.     Still  the  re-  •«»•,  allowing 

the  creditor  to 

medy  in  Chancery,  where  ^11  parties  may  be  brought  p;;^^^^*: 
before  the  Court,  is  more  complete  and  adequate,  as  oJ^^^^t  u'w^by 
the  sum  actually  due  may  be  there,  in  such  casea^  JJ2!'""*'p~" 
ascertained  with  more  certainty  and  facility  ;  and  as  The  Cimut 
the  Courts  of  the  Union  have  a  Chancery  jurisdic^  Mie  ehaooe- 
tion  in  every  state,  and  the  judiciary  act  confevs  the  pj^'J^  ^ 
same  Chancery  powers  on  all,  and  gives  the  same  §«; «»  •^•»y 
tuIq  of  decision,  its  jurisdiction  in  Massachwettt 
niust  be  the  same  as  in  oilier  States. 
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1819.  This  being  a  case  of  which  a  Court  of  Chanceiy 

U^Stat^    ^^y  ^^®  jurisdiction,  we  are  next  to  inquire,  whe- 

r.         ther  it  is  one  in  which  the  United  States  are  entitled 

Howlaod.  •     . 

me«    the    t^  P"^"ty- 

prioruV  OT  "thS  ^^^^  depends  on  the  fact  whether  the  deed  of  as- 
SStor  hivki  signment  executed  by  Shoemaker  and  Travers  was 
I^nLStofalft'-'*  conveyance  of  all  their  property.  The  words  of 
unieM^thildl^  the  deed,  after  reciting  the  motiTes  which  led  to  it, 
•howT^t^to  and  the  consideration,  are  ^^  have  granted,  &c.,  and 
whole, thMmif^ by  thcsc  prcseuts,  do  grant,"  &c.,  ^'  all  and  singular 
the  u.  s.  to  the  estate  and  eflfects  which  is  contained  in  the  sche- 

show    that    it 

doee   inciade  jyie  hercuuto  auucxed,   marked  A."     The  caption 
of  the  schedule  is,  ^^  schedule^,of  property  assigned^ 
by   Shoemaker  and  Travers,  and  Jacob  Shoema- 
ker, to  the  creditors  of  Shoemaker  and  Travers." 

The  deed  then  conveys  only  the  property  contain- 
ed in  the  schedule,  and  the  schedule  does  not  purport 
to  contain  all  the  property  of  the  parties  who  made 
it.  In  such  a  case,  the  presumption  must  be,  that 
there  is  property  not  contained  in  the  deed,  unless  the 
contrary  appears.  The  onus  probandi  is  thrown  on 
the  United  States. 

It  is  contended  for  the  United  States,  that  the 
clause  which  gives  the  power  to  sell,  by  using  the 
words  "  all  the  property  of  them,  the  said  Shoema- 
ker and  Travers,  and  Jacofi  Sboemlker,"  indicate 
clearly  that  this  deed  does  convey  all  their  property. 
But  these  ^ords  are  explained  and  limited  by  those 

>  which  follow,  so  as  to  show  that  the  word  ''  all"  is 

used  in  reference  to  the  schedule,  and  means  all  the 
property  in  the  schedule.  The  depositions  do  not 
aid  the  deed.      The  question,  whether  the  whole 
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property  is  assigoed',  is  still  left  to  conjecture,  and       isio. 
this  being  the  fact  on  which  the  preference  of  the    ^•^'v^^i^ 
United  States  is  founded,  ought  to  be  proved.    Not      '  ^. 
being  proved,  the  Court  is  of  opinion,  that  this  is  not    H^**^' 
a  case  in  which  it  can  be  claimed. 

But  the  United  States  are  the  creditors  of  Shoe-  , J^  j^^\^ 
maker  and  Travers,  and  have  a  right  as  creditors  to  fr^'SJS^ii^ 
proceed  against  thefr  property  in  the  hands  of  How-  ^{tffdebu 
land  aioid  Allen.  ^  They  have  a  right  to  so  much  of  debt^,  fc^ 
that  property  as  remains  after  the  debt  due  to  How-  tte^ngioJ 
land  and  Allen  shall  be  tatisfied.    But  to  ascertain  tJ.  s.  ought  tm 

be  mtda  a  par- 

this  amount,  an  account  between  Howland  and  Allen  ^»  ^  ^,^- 

7  count      taken 

atad  the  debtors  to  the  United  States  should  be  taken,  SSiSdebcS 
and  the  persons  against  whom  the  account  is  to  be 
taken  should  be  parties  to  the  suit.  Although,  if  they 
cannot  be  found  within  the  district  of  Massachusetts, 
the  process  of  .the  Court  cannot  reach  them,  still 
they  may  appear  without  coercioa.  At  any  rate, 
an  account  ought  to  be  taken,  since  the  matter  con- 
troverted between  the  parties,  is  more  proper  to  be 
stated  by  a  master  than  to  be  decided  in  Court  with- 
out such  report. 

The  decree  is  to  he  reversed,  and  the  cause  re- 
manded,  with  directions  to  allow  the  plaintiffs  to 
amend  the  bill  and  make  new  parties.  The  United 
States  will,  of  course,  be  at  liberty  to  take  testimo- 
ny, showing  the  assignment  to  be  of  all  the  property 
of  the  parties  who  made  it."*  ' 

Decree.  This  cause  cane  on  to  be  heard  on  the 
transcript  of  the  record  of  the  Circuit  Court  for  the 
district  of  Massachusetts,  and  was  argued  by  counsel. 

M  Mr.  Jattfce  SrotT  did  not  sit  in  tb«  Court  beknr  in  this  cause. 
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1819.  On  consideration  whereof,  this  Court  is  of  opinietiy 
that  the  Circuit  Court  erred  in  dismissing  the  bill  of 
the  plaintiffii,  and  that  their  decree  ought  to  be  re* 
▼orsed,  and  it  is  hereby  reversed  and  annulled :  And 
it  is  further  ordered,  that  the  said  cause  be  renanded 
to  the  said  Circuit  Court,  with  directions  to  allow  the 

plaintiffs  to  amend  their  bill  and  make  new  partiefl.^ 

> 

a  The  act  of  March  3»  1797»c.  368.  eatitled,'*  an  actto  preyidt 
more  effectually  for  the  settlement  of  accounts  between  the  Uni- 
ted States  and  receivers  of  public  money,"  declares,  (s.  5.)  <*That 
where  any  rerenue  officer  or  oihtr  person,  hereafter  beeoning 
indebted  to  the  United  Stales,  b|  bond  or  otberwise*  ahall  be- 
come kmoljeni,  or  where  the  estate  of  apy  defeased  debtdiy 
in  the  hands  of  executors  or  adminiatratora,  ^hall  be  iQso^cient 
to  pay  all  the  debts  due  from  the  deceased,  the  d^bt  dne  to  the 
United  States  shall  be  ^rst  satisfied ;  and  the  priority  hereby 
established  shall  be  deemed  to  extend,  as  well  to  cases  in  which 
a  debtor,  not  having  sufficient  property  to*  pay  all  his  debts, 
^haU  make  a  voluntary  aasignmeQt  tfn^reof,  or  in  which  the  6$* 
tate  and  effects  of  an  absconding,  concealed,  or  absent  debtor, 
shall  be  attached  by  process  of  law,  as  to  cases  in  which  an 
act  of  legal  bankruptcy  shall  be  committed." 

Th^  collection  act  of  March  2,  1799,  c.  ]£8.  s.  65.  pro- 
vides, that  *'  in  all  cases  of  insolvency,  or  where  any  estate  it 
the  litonds  of  executors,  admioi^traters,  or  assignee^,  sfaBll  be 
insufficient  to  pay  all  the  debt9  due  from  the  deceased,  the  debt 
or  debts  due  to  the  United  States,  on  any  such  bond  or  bonds,  ' 
shall  be  first  satisfied;  and  any  executor,  administrator,  or 
assignee,  or  other  person,  who  shall  pay  any  debt  due  by  tiie 
person  or  estate  from  whom,  or  for  which,  they  are  acting, 
previous  itD  the  debt  or  debts  due  to  the  United  Statef  6:^m 
such  person  or  estate,  being  firsjj^duly  satisfied  and  paid,  shall 
become  answerable*  in  theix^^own^person  or  estate,  for  the  debt 
or  debts  so  due  to  the  I^ited  States,  or  so  n^ich  thereof  as  may 
remain  due  and  unpaid,  in  the  proper  Court  having  pognizance 
thereof:"  And,  »•  That  if  the  principal  in  any  bond  which 
shall  be  given  to  the  United  States  £ir  duties  on  gpodf »  wares 
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or  tnerchandize  imported,  or  other  penalty,  either  hj  himself,        i^j^^ 

his  Gtctafi  ageot,  or  other  person,  for  him,  thall  he  insolyent« 

or  if  inch  principal  being  deceaaed,  his  or  her  estate  and  effects, 

which  shaU  come  to  the  hands  of  his  or  her  executori,  adminis- 

trators,  or  assignees|phall  he  insufficient  for  the  payment  of 

bss  or  her  debts,  and  if  in  either  of  the  said  cases,  any  snrfety 

on  the  said  bond  or  bonds,  Ar  the  executors,  administrators  or 

assignees   of  sach  Surety,  shall  pay  to  the  United  States  the 

money  due  npon  inch  bond  or  bonds,  such  surety,  his  or  her  '^t 

executors,  administrators,  or  assignees,  shall  hare  and  enjoy 

tlie  like  adrantage,  priority,  or  preferei^^pe,  for  the  recoreiy 

amd  receipt  of  said  moneys,  out  of  the  estate  and  effects  of 

»uch  insolvent,  or  deceased  nriocipal,  as  are  reserred  and  se« 

^ored  to^the  United  IXaies ;  and  shall  and  may  bring  and  main* 

l:ain  a  suit  of  suits,  upon  the  said  bond  or  fafnds,  in  law  or 

^equity,  in  his,  Her,  or  their  oim  name,  or  names,  for  the  reco^ 

^ery  of  all  moneys  paid  thereon.    And  the  cases  of  insolvency 

mentioned  in  this  section  sfaftlll  be  deemed  to  extend,  as  well 

to  cases  in  which  a  debtor,  not  having  sufficient  property  to 

-pay  all  his  or  her  debts,  shall  have  made  a  voluntary  assign* 

ment  thereof  for  the  benefit  of  his  or  her  creditors,  or  in  which 

the  estate  and  effects  of  an  absconding,  concealed,  or  absent 

debtor,  shall  have  fceen  attached  by  process  of  law,  as  to  cases 

io  which  a  legal  act  of  bankruptcy  shall  have  been   com* 

Under  these  acts  the  following  points  have  been  determined  : 
1.  That  the  preference  given  to  the  United  States  by  the  act 
of  1797,  c.  368.  s.  5.  ia  ^t  confined  to  revenue  officers,  and 
peritas  accountable  for  public  money,  but  extends  to  debton 
of  the  United  States  generalhf.  United  States  v.  Fisher, 
2  Crouch,  3»8.  39  If  395.  And  that  the  coUection  act  of  1799, 
c.  128.  s.  66.  does  not  repeal  the  5th  section  of  the  act  of  1797, 
c.  368.  though  the  65th  section  of  the  collection  act  applies 
only  to  bonds  taken  for  those  duties  on  imports  and  tonnage* 
which  are  the  objects  of  the  act  Ih.  394.  The  United  States 
ire  entitled  to  their  preftrenee  on  a  debt  due  to  them  by  the 
insolvent  l»  endorser  of  a  bill  of  exthange,  as  well  as  on  any 
other  debt.    The  United  States  v.  Fisher,  2  Cranch,  358. 
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2.  The  acts  do  not  create  a  Uen,  nor  exteted  to  a  bona  Me 
conveyaoc*  bj  the  debtor  to  a  third  person  io  the'^ordiDarj 
course  of  business,  or  to  a  mortgage  to  secnre  a  debt,  or  to  a 
case  where  the  debtor's  property  is  seized  under  a  ^./o.,  be- 
fore the  right  of  preference  has  accrue^t^o  the  United  States. 
United  States  ▼.  Fisher,  2  Cranch,  300.    United  States  y.  Hooe, 
3Craneh,  73.  90.   Thelluson  v.  Smith,  ante,  vol.  11.  p.  396.  424. 
But  the  United  States  are  not  precluded  from  asserting  their 
priority,  by  a  voluntary  assignment  made  by  4ie  debtor,  under 
such  circumstances  as  would  be  a  fraud  on  the  bankrupt  laws. 
Harrison  v.  Sterry,  .^  Cranch,   289.   301.      A  mortgage  of 
part  of  his  property  made  by  a  coUecor  of  the  customs  to 
his  surety  in  his  official  bond,  to  ipdemnify  the  surety  thereon, 
and  also  to  secure  him  from  his  existing  and  future  endooementa 
for  the  mortgager  at  the  bank,  is  valid  against  the  United 
States,  although  it  turns  out  that  the  collector;  was  unable  to 
pay  all  his  debts  at  the  time  the  mortgage  was  given,  and 
although  the  mortgagee  knew  at  the  time  of  taking  the  mortgage 
the  mortgagor  was  indebted  to  the  United  States.-    United  States 
V.  Hooe,  3  Cranch,  78.     The  priority  of  the  United  States  ia 
not  affected  by  an  assignment  under  a  commission  of  bankrupt- 
cy.    United  States  v.  Fisher,  2  Craneh,  358. 

3.  A  mere  state  of  insolvency  or  inability  in  a  debtor  of 
the  United  States,  to  pay  all  his  debts,  gives  no  right  of  pre- 
ference to  the  United  States,  unless  it  is  accompanied  by  a  vo-> 
luntary  assignment  of  his  property  for  the  benefit  of  his  credi* 
tors  ;  or,  unless  his  estate  and  effects  shall  be  attached  as  those 
of  an  absent,  concealed,  or  absconding  debtor  ;  or,  unless  he 
has  committed  some  legal  act  of  bankruptcy  or  insolvency. 
United  States  v.  Fisher,  2  Crafted,  358.  Umted  States  v.  Hooe, 
SCranch,  73.  Prince  v.  Bartlett,  8  CrancA,*31.  Thelluson  v* 
Smith,  ante,  vol,  II.  p.  396.  424.  The  priority  is  limited  to 
some  one  of  these  particular  cases  when  the  debtor  is  kving  ; 
but  it  takes  effect  generally,  if  he  is  dead.  United  States  v. 
Fisher,  2  Cranch,  390.  In  this  last  cited  case,  Mr.  Chief  Jus- 
tice I^ARSHALL  intimated  his  own  opinion,  that  it  did  not  create 
a  devastavit  in  the  administration  of  effects,  and  would  require 
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Botice  10  order  to  bind  the  eiecutor,  or  administrator,  or       ^gik. 
assignee.    lb.  391.    not#a.  v^v'^ki^ 

4.  The  assignment  must  be  of  all  the  debtor's  property.  U.  StMes 
United  States  ▼.  HoAb^  S  CngMh,  7d.  91.  If,  however,  a  tri-  g^J^. 
Tial  portion  of  an  estate  shoold  be  left  out  for  the  purpose  of 
evading  the  act,  it  would  be  cdnsidered  as  a  ihnid  upon  the 
law,  and  the  parties  would  not  be  allowed  to  avail  themselves 
of  such  a  contrivtoce.  But  where  a  bona  fide  conveyano^  of 
part  is  made,  not  to  avoid  the  law,  but  to  secure  a  fair  credi- 
tor, the  case  is  not  within  the  acts.    lb. '  91 » 

6.  The  priority  attaches  at  the  time  of  the  insolveaey  nfani- 
fested  in  any  of  the  modes  specified  in  the  acts,  whether  a  suit 
has  been  commenced  by  the  United  States  or  odt.  United 
States  V.  Pbber,  2  Cfaitdi,  396.  ^ 

6.  In  the  di^bntiotk  of  a  baidohopt's  effect*  ih  this  conn%, 
the  United  States  are  entifled  to  a  preference,  although  (he 
debt  was  *contract6d  by  a  foreigner  in  a  foreign  country,  and 
although  the  United  States  had  proved  their  debt  under  a  com* 
mission  of  bankruptcy  in  this  country,  and  had  voted  for  an 
assignee.  The  law  of  the  place,  where  the  contract  is-made, 
is,  generally  speaking,  the  law  of  the  contract ;  t •  e.  it  is  the 
law  by  which  the  contract  is  to  be  expounded.  But  the  right 
of  priority  forms  no  part  of  the  contract  itself.  It  is  extrinsic^ 
and  is  rather  a  personal  privilege  dependent  on  the  law  of  the 
place  #liere  th^  property  lie^,  dud  ^ere  the  cdxnt  4fU  whidif 
Is  to  decide  the  cIMse.    H«#ris^B  v.  dietty,  6  Crofiih^  ifoSr. 

If  Though  a  judgment  gives  to  a  judgment  creditor  a  lien  on 
the  debtor's  lands,  and  a  preference  over  all  subsequent  judg- 
ment  creditors,  yet  the  acts  defeat  this  preference  in  favour  of 
the  Udted  Staitei  hr  iht  case^  specific.  HkeHudKn^  t.  Siiiitb^ 
mU^  vd.  n.  p.  S9S.  42). 
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Stnifw 

GrovTfiin^  (coKstitutiokal  law.) 

fehieM. 

Sturoes  t.  Crowninshield. 

Knee  the  adoption  of  the  comtitutioD  of  the  United  States,  a  State 
has  authority  to  pan  a  baokropt  law,  provided  snch  law  does  not 
Impair  the  obli^tion  of  contracts,  within  the  meaning  of  the  con- 
ttitution,  art.  1.  s.  10.  and  provided  there  be  no  act  of  Cong^ress 
in  force  to  establish  a  uniform  system  of  bankruptcy,  conflicting^ 
with  such  law. 

The  act  of  the  legfislature  of  the  State  of  New-YoriL,  passed  on  the  3d 
of  April,  18 U,  (which  not  only  liberates  the  person  of  the  debtor, 
but  discbai^g^s  him  from  all  liability  for  any  debt  contracted  previ- 
Tious  to  his  discharge,  on  his  surrendering  his  property  in  ^he  man- 
ner it  prescribes,)  so  far  as  it  attempts  to  discharge  the  contract,  is  a 
law  impairing  the  obligation  of  contracts  within  the  meaning  of  the 
constitution  of  the  United  States,  and  is  not  a  good  plea  in  bar  of 
an  action  brought  upon  such  contract. 

This  was  an  action  of  assumpsit  brought  in  the 
Circuit  Court  of  Massachusetts,  against  the  defend- 
ant, as  the  maker  of  two  promissory  notes,  both  dated 
at  New- York,  on  the  22d  of  March,  1811,  for  the 
sum  of  771  dollars  and  86  cents  each,  and  payable 
to  the  plaintiff,  one  on  the  1st  of  August,  and  the 
other  on  the  15th  of  August,  1811.  The  defendant 
pleaded  his  discharge  under  ^^  An  act  for  the  benefit 
of  insolvent  debtors  and  their  creditors,'^  passed  by 
the  legislature  of  New- York,  the  3d  day  of  April, 
181 U  After  stating  the  provisions  of  the  said  act, 
the  defendant's  plea  averred  his  compliance  with 
them,  and  that  he  was  discharged,  and  a  certificate 
given  to  him  the  fifteenth  day  of  February,  1812. 
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To  this  plea  there  was  a  general  demurrer  and  join-      1819. 
der.    At  the  October  term  of  the  Circuit  Court,   ^"^[^Jl^ 
1817.  the  cause  came  on  to  be  argued  and  heard  on        ▼• 
the  said  demurrer,  and  the  following  questions  arose,      mMl 
to  wit : 

1 .  Whether,  since  the  adoption  of  the  constitution 
of  the  United  States,  any  State  has  authority  to  pass 
a  bankrupt  law,  or  whether  the  power  b  exclulBivelj 
vested  in  the  Congress  of  the  United  States  ? 

2.  Whether  the  Act  of  New-York,  pass^  the 
third  day  of  April,  1811,  and  stated  in  the  plea  in 
this  case,  is  a  bankrupt  act,  within  the  meaning  of 
the  constitution  of  the  United  States  ? 

3.  Whether  the  act  aforesaid  is  an  act  or  law  im- 
pairing the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitution  of  the  United  States  ? 

4.  Whether  the  plea  is  a  good  and  sufficient  bar  of 
the  plaintiff's  action  ? 

And  after  hearing  counsel  upon  the  questions,  the 
judges  of  the  Circuit  Court  were  opposed  in  opinion 
thereupon ;  and  upon  motion  of  the  plaintiff's  coun- 
sel, the  questions  were  certified  to  the  Supreme  Court, 
for  their  final  decision. 

Mr.  Daggett  J  for  the  plaintiff,  argued,  1.  That  Feb.  9^. 
since  the  adoption  of  the  constitution,  no  State  has 
authority  to  pass  a  bankrupt  law,  but  that  the  power 
is  exclusively  vested  in  Congress.  The  8th  section  of 
the  1st  article  of  the  constitution  is  wholly  employed 
in  giving  powers  to  Congress.  Those  powers  had 
hitherto  been  in  the  State  Legislatures  or  in  the  peo- 
ple. The  people  now  thought  fit  to  vest  them  in  Coitf- 
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191Q.  &^^  Th^  pflTect  of  thus  giving  there  to  CopgroM 
may  bf  feirly  inferred  from  the  language  of  the  lOth 
artiq^  of  th^  simendment^  to  the  qop3titutiQni  which 
^SlSr '  declfures,  that  ^*  the  powers,  not  delegated  to  the  Uai- 
ted  States  by  the  constitution,  nor  prohibited  by  it  to 
th^  States,  ar?  reserved  to  the  States  respectively,  or 
tp  the  peopje.''  Th^  e?;presision  is  ip  th?  disjqpctive ; 
mot  dfiteg^ted  nQr  prpbibited.  The  inference  is, 
therefor^,  fwf,  that  if  a  power  is  delegated^  or  pro- 
hibited, it  is  not  reserved.  Every  power  given  by 
the  constitution,  unless  limitexl,  is  entire,  exclusive, 
Hud  si^pr^ui^.  The  national  authority  Qver  sulj^ects 
placed  under  its  control,  is  absolutely  sovereign  ; 
and  a  sovereign  power  over  the  same  subject  cannot 
co-exist  in  two  independent  legislatures.  Uniform 
laws  on  the  subject  of  bankruptcies  are  contemplated 
in  the  constitution.  The  laws  of  the  different  States 
must  be,  of  course,  multiform ;  and,  therefore,^  not 
warranted  by  the  constitution.  The  same  clause 
which  provides  for  the  establishment  of  uniform, 
laws  on  the  subject  of  bankruptcies,  provides  also 
for  ^^  a  uniform  rule  of  naturalization."  In  the  first 
clause  of  the  same  section,  it  is  declared,  that  ^'  du^ 
ties,  imposts,  and  excises,  shall  be  uniform  throughout 
the  United  States  f  apd  in  the  9th  sectiou  it  is  further 
declared,  that  ^  no  preference  shall  be  given  by  any 
regulatiop  of  Qomiperce  or  revenue  to  the  ports  of  one 
State  over  those  pf  another."  In  the  three  last  cases^ 
it  is  admitted,  that  Congress  alone  can  legislate  ;  and 
by  the  same  reasoning.  Congress  only  can  make  laws 
on  the  subject  of  bapkruptcies.  It  is  a  national  sub- 
ject ^  aqd,  therefore^  the  powQr  over  it  is  in  thQ  na* 
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tiooal  goFernmeot  Before  the  adoption  oC  the  con*  igi9. 
stitutioQ,  partial  laws  were  enacted  by  the  States  on 
the  sul^ject  of  foreign  commerce,  of  the  commerce 
between  the  State39  of  the  circulating  medium,  and 
respecting  the  collection  of  debts-  These  laws  had 
created  great  embarrassments,  and  seriously  affected 
public  and  private  credit.  One  strong  reason  for  a 
national  constitution  was,  that  these  alarming  evils 
might  be  corrected.  The  constitution  provides  this 
remedy.  It  takes  from  the  States  the  power  of  r6* 
gulating  commerce,  the  power  of  coining  money^ 
and  of  regulating  its  vakie,  or  the  value  of  foreign 
coin.  It  prohibits,  in  terms,  the  issuing  of  p^per 
money,  the  making  any  thing  but  gold  and  silver  a 
^nder  in  the  payment  of  debts*  It  provides  for  the 
establishment  of  national  Courts,  extends  the  judicial 
power  to  controversies  between  citiaiens  of  differ^it 
States,  and  between  the  citizens  of  the  respective 
States  and  foreign  subjects  or  citizens :  and  yet  it  is 
urged,  that  it  leaves  in  the  States  the  power  of  ma* 
king  laws  on  the  subject  of  bankruptcies,  where- 
by contracts  may  be  destroyed.  If  the  convention 
had  intended  that  Congress  and  the  State  legislatures 
might  legislate  on  this  subject,  we  should  expect  to 
see  the  powers  of  these  respective  sovereignties  ex* 
pressed,  and  a  definition  of  them,  at  least,  attempted. 
We  might  expect  this,  because,  in  several  cases  in  the 
constitution,  it  appears  that  this  course  had  been  pur- 
sued. Section  4.  art.  1.,  sect.  8.  art.  1.  compared 
with  sect.  ^  art.  2.,  sect.  9.  art.  1.,  sect  IQ.  art  h, 
3ect.  1.  art  2.,  sectS*  art  4.,  and  art  5.,  furnish 
in3tance3.  of  powers  of  tlus  character.    It  is  said^ 
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1819.  that  the  power  in  question  is  not  declared  to  be  ex* 
^^HJ^^^  elusive  in  Congress.  We  answer,  nor  is  any  power 
▼•  so  declared,  except  that  of  leG:islatins:  for  the  ten 
shield,  miles  Square,  the  seat  of  government.  It  is  said, 
again,  that  the  exercise  of  this  power  is  not  prohi* 
bited  to  the  States.  Nor  is  the  power  to  provide  for 
the  punishment  of  piracy  and  other  crimes  committed 
on  the  high  seas ;  nor  of  making  a  rule  of  naturali- 
zation ;  nor  of  the  regulating  the  value  of  coin  ;  nor 
of  securing  to  authors  and  inventors  the  exclusive 
right  to  their  writings  and  discoveries,  prohibited. 
Yet  who  doubts  that  legislation  by  the  States  on 
those  subjects  is  opposed  to  the  spirit  of  the  constitu* 
tion  ?  It  is  also  objected,  that  Congress  are  vested 
with  the  power  of  laying  and  collecting  taxes ;  and 
yet,  this  power  is  rightfully  exercised  by  the  States. 
This  is  admitted,  and  we  contend,  that  comparing 
the  8th  and  10th  sections  of  art.  I.  there  is  a  strong 
implication  of  a  reservation  of  power,  in  this  case,  to 
the  States.  In  the  8th  section,  granting  powers  to 
Congress,  taxeSj  duties,  imposts,  and  excises,  are  spe- 
cified. In  the  10th  section^  prohibiting  the  exercise 
of  powers  by  the  States,  the  word  taxes  is  omitted, 
undoubtedly  by  design.  Besides,  there  is  no  incom- 
patibility in  the  exercise  of  this  power  by  the  two  sove- 
reignties ;  and  we  concede  that,  upon  the  true  princi- 
ples of  the  constitution,  the  powers  not  prohibited  to 
the  States,  nor  in  their  nature  exclusive,  still  remain  in 
the  States.  It  will  be  argued,  that,  if  Congress  de- 
clines to  exercise  the  power  of  making  laws  on  the 
subjects  of  bankruptcies,  the  States  may  exercise 
it.    But  we  contend,  that  the  whole  subject  is  en- 
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trusted  to  the  natioDal  legislature ;  and  if  it  declines  isi9. 
to  establish  a  law,  it  is  to  be  considered  as  a  decla- 
ration, that  it  is  unfit  that  such  a  law  should  exist: 
and  much  stronger  is  the  inference,  if,  as  in  1805,  ^hkOd?* 
Congress  repecU  such  a  law.  It  will,  perhaps,  be 
asked,  if  this  construction  of  the  constitution  be  cor- 
rect, how  it  is,  that  so  many  States,  since  the  adop- 
tion of  the  constitution,  have  passed  laws  on  the 
subject  of  bankruptcies.  On  examination,  it  will 
appear,  that  no  acts,  properly  called  bankrupt  laws, 
have  been  passed  in  more  than  four  or  five  of  the 
States.  There  are,  indeed,  insolvent  laws,  by  which 
the  bodies  of  debtors,  in  one  form  or  another,  are  ex- 
empted from  imprisonment,  in  nearly  all  the  States. 
Rhode  Island  had  an  act  in  existence,  when  the  con* 
Stitution  was  adopted,  by  which  the  debtor  might, 
on  application  to  the  legislature,  be  discharged  from 
his  debts.  In  New- York,  a  law  of  the  same  character 
has  been  in  operation  since  the  year  1 755,  and  also 
in  Maryland,  for  a  long  period.  In  Pennsylvania,  a 
bankrupt  law  operating  only  in  the  city  and  county  of 
Philadelphia,  existed  for  two  or  three  years ;  and  in 
Connecticut,  the  legislature  has  often  granted  a  spe- 
cial act  of  bankruptcy  on  applications  of  individuals. 
But  in  all  the  other  States,  their  laws  on  this  subject 
have  been  framed  with  reference  to  the  exemption  of 
the  body  from  imprisonment,  and  not  to  the  discharge 
of  the  contract.  In  Massachusetts  the  idea  has  pre- 
vailed so  extensively  that  the  power  of  Congress  is 
exdusivcj  that  no  bankrupt  law  was  ever  passed  by 
the  legislature  of  that  State.'    It  cannot  be  denied, 

a  Blanchard  y.  Russell,  13  Mass.  R.\.     **  It  has  often  beeo 
oTMerved  by  those  tvho  advocated  a  bankrupt  law  in  this  com- 
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1819.      that  if  Congress  eiercise  this  power,  the  Stat^  ar^ 


devested  of  it     But  what  species  of  power  is  thid  ? 
Laws  made  by  independent  legislatures,  expire  by 


StarJet 

▼• 

shield. '  ^^f  ^^^Q  limitation,  or  are  repealed  by  the  authority 
which  enacted  them.  Here,  however,  is  a  novel 
method  of  destroying  laws.  They  are  tiot  repealed ; 
do  not  cease  by  their  own  limitation ;  bat  are  {Sus- 
pended by  the  interference  of  another  independent 
legislature.  It  is  difficult,  upon  this  constmction,  to 
define  this  power  of  the  States. 

2L  The  act  of  the  State  of  New-York,  pteaded  io 
this  cause,  is  a  bankrupt  law  witbiti  the  meaning  of 
the  constitution  of  the  United  States.  By  this  laW^ 
on  the  application  of  any  person  imprisoned  or  pro- 
secuted for  a  debt ;  or,  on  the  application  of  any  cre- 
ditor of  a  debtor  imprisoned,  or  against  whom  an 
execution  against  his  goods  and  chattels  hath  been  re- 

moDwealth,  with  a  view  to  the  relief  of  an  unfortunate  ctass  of 
debtors  from  existing  emharrassments,  that  the  object  of  the 
framers  of  the  constitution,  in  this  prohibition  upon  the  StateSf 
was  to  prevent  tender  laws  and  other  expedients  of  a  like 
nature,  which  bad  been  resorted  to  in  some  of  the  States,  to 
the  great  prejudice  of  creditors  ;  and  that  this  article  of  fht 
constitution  ought  to  be  construed  with  reference  fo  such  ut» 
tentioB.  But  the  words  are  too  imperatire  to  be  evaded. 
'*  No  State  shall  emit  bills  of  credit,  make  any  thing  but  gold 
and  silver  a  tender  in  payment  of  debts,  pass  any  bill  of  attain* 
der,  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts." It  would  be  contrary  to  all  rules  of  construction  to 
limit  this  hitter  clause  of  the  constitution  to  a  subject  wfiich 
M  expressly  prohibited  in  a  preceding  sentence.  Fstt  ope*^ 
ration  ought  to  be  given'  to  the  words  of  an  instrusient  4o  dtf* 
liberately  and  cautiously  made  as  was  the  constitution  of  the 
Unked  Stettes." 
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turned  unsatisfied,  he  having  sixty  days  notice  there^ 
of,  proceedings  may  be  had  before  certain  tribunals 
by  the  act  established,  whereby  all  his  property  may 
lie  taken  and  divided  among  his  creditors,  and  he  li* 
berated  from  imprisonment,  and  discharged  from  all 
debts.  It  will  be  insisted,  in  support  of  the  plea, 
that  this  law  is  an  insolvent  law.  What  is  an  insol- 
vent law  ?  Insolvent  laws  are  derived  from  the  dessio 
bonorum  of  thc^  Roman  law,  and  discharge  the  per- 
son, and  not  the  future  acquisitions  of  the  debtor.  A 
judgment,  assignment,  or  cession,  under  that  law,  does 
not  extinguish  the  right  of  action ;  it  has  no  other  ef- 
fect than  to  release  from  imprisonment.  A  bankrupt 
law  establishes  a  system  for  a  complete  discharge  of 
insolvent  debtors.  An  insolvent  law  is  an  act  occa- 
sionably  passed  for  the  relief  of  the  body  of  the 
debtor.  A  bankrupt  lavV,  as  distinguished  from  an 
insolvent  law,  is  a  general  law,  by  which  all  the  pro- 
perty of  the  debtor  is  taken  and  divided  among  his 
creditors,  and  he  discharged  from  his  debts,  and 
made,  as  it  is  sometimes  said,  a  new  man.  But  if 
this  be  not  a  bankrupt  law,  then  it  may  remain  in 
force  if  Congress  should  exercise  its  power.  Would 
then  the  laws  on  the  subject  of  bankruptcy  be  uni- 
form ?  It  is  impossible  to  lielieve,  that  the  Conven- 
tion meditated  such  an  absurdity.  On  this  point  the 
cases  are  numerous  and  strongs  In  Golden  v.  Prince,* 
the  law  of  Pennsylvania,  which  was  similar  to  that  of 
New- York,  was  treated,  both  by  the  bench  and  bar, 
as  a  bankrupt  law.  In  Blanchard  v.  Russell,^  the 
statute  now  pleaded,  was  declared  by  the  Supreme 
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proceedings  alivays  origioate  with  the  creditor.    By       1819. 
the  16th  section  of  the  few  under  consideration,  the   ^"^^^^^^^ 

Slurg^s 

creditor  may  originate  proceedings,  under  certain  ▼. 
circumstances ;  and  all  grants  and  dispositions  of  pro-  ^^d? 
pertj  made  after  a  certain  time  are  declared  void. 
What  constitutes  this,  and  other  similar  laws,  bank- 
rupt laws,  is,  that  thereby  an  absolute  discharge  of 
the  body  of  the  debtor  and  his  future  acquisitions  of 
property  is  obtained.  In  this  it  differs  from  insolvent 
laws. 

3.  This  act  is  a  law  impairing  the  obligation  of  con- 
tracts, and,  therefore,  unconstitutional  and  void.  A 
crootract  is  an  agreement  to  do,  or  not  to  do,  a  parti- 
cufer  thing.  Its  obligation  binds  the  parties  to  do,  or 
not  to  do,  the  thing  agreed  to  be  done,  or  not  done, 
and  in  the  manner  stipulated.  Whatever  relieves 
either  party  from  the  performance  of  the  contract  in 
-whole  or  in  part,  impairs  its  obligation.  It  is,  how- 
ever, said,  that  if  the  contract  is  made  in  the  State 
where  such  law  exists,  the  parties  have  reference  to 
it,  and  it  is  a  part  of  their  contract.  Thi$  is  a  peti- 
tio  princqni.  If  the  act  be  unconstitutional  and 
void,  the  parties  regarded  it  as  such,  and,  of  course, 
did  not  look  to  it  as  binding.  A  law,  declaring  that 
debtors  might  be  discharged  on  paying  half  the  sum 
due,  or  that  the  creditor  might  recover  double  the 
sum  due,  are  alike  void ;  or  else,  all  contracts  are  at 
the  mercy  of  the  Legislature.  Legislatures  act 
widiin  the  limits  of  their  powers,  only  when  they 
establish  laws  to  enable  parties  to  enforce  contracts  ; 
laws  to  afford  redress  to  the  injured  agakist  negligence 
and  fraud  in  not  performing   engagements:    and 
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1819.  Courts  act  within  their  proper  sphere,  when  they 
^'fy^^  confine  themselves  to  the  exposition  of  those  con- 
V.  tracts,  and  giving  efficacy  to  the  laws, 
shield.'  ^'  But  even  admitting  this  act  to  be  constitu- 
tional as  to  all  contracts  made  (ifter  it  was  passed,  it 
was  clearly  unconstitutional  and  void  as  to  all  con- 
tracts then  existing^  as  it  was  an  act  or  law  impairing 
their  obligation.  The  first  impression  of  any  man, 
learned  or  unlearned,  is,  that  a  law  which  discharges 
a  contract,  without  an  entire  performance  of  it,  im- 
pairs its  obligation.  A  laW  which  declares,  that  a 
bond  given  for  the  payment  of  lOOU  dollars  may  be 
cancelled,  and  the  obligor  freed  from  all  liability  to 
suit  thereon,  upon  the  payment  of  600  dollars,  cer*- 
tainly  materially  affects  the  obligation  of  the  con- 
tract, and  impairs  it.  It  will  be  urged,  however,  that 
though  the  words  in  the  constitution  are  broad 
enough  to  include  the  case,  yet  they  are  to  be  con-r 
strued  according  to  the  intent  of  the  framers,  and 
that  the  prohibition  of  such  laws  as  that  in  question 
was  not  intended  by  the  constitution.  Surely,  lan- 
guage here,  as  every  where  else,  is  to  be  understood 
according  to  its  import.  If  by  a  law  impairing  the 
obligation  of  contracts,  we  are  not  necessarily  to  un- 
derstand a  law  reJieving  either  of  the  contracting 
parties  from  the  performance  of  any  part,  or  the  whole 
of  the  stipulations,  into  which  he  has  entered,  we 
ask  for  a  definition  of  such  law.  In  the  case  before  the 
Court,  it  appears,  that  the  defendant,  in  March,  1811, 
in  New- York,  gave  to  the  plaintiff  his  promissory 
note,  payable  in  August,  1 81 1 ,  for  771  dollars,  and  86 
9ents«  In  April,  1 8 1 1 ,  the  law  uader  consideration  was 


OF  The  united  states.  133 

passed,  and  thereby  the  legislature  of  New- York  de-  1819. 
clare  virtually,  that  if  the  defendant  shall  deliver  up 
all  his  property  for  the  benefit  of  all  his  creditors, 
and  that  property  shall  be  sufficient  to  pay  ever  so 
small  a  proportion  of  his  debts,  the  plaintiff  shall 
never  thereafter  prosecute  the  defendant  for  the  re^ 
maining  sum,  but  that  the  contract  shall  be  discharged. 
The  language  of  the  constitution  expressly  forbade 
the  legislature  from  making  such  law.  The  prohibi- 
tion is  plain  and  unequivocal — needs  no  comment, 
and  is  susceptible  of  no  misinterpretation.  And  why 
should  we  sfeek  to  affix  any  other  than  their  natural 
meaning  to  the  terms  used  ?  It  is  certainly  a  sound 
rule  not  to  attempt  an  interpretation  of  that  which  is 
plain,  and  requires  no  interpretation.  This  is  tht 
rule  in  relation  to  treaties  and  public  conventions  f 
and  surely  is  applicable  to  a  constitution  where  every 
word  and  sentence  was  the  subject  of  critical  ex- 
amination, and  great  deliberation.  Nor  is  it  admit- 
ted, that  the  Convention  in  their  prohibition  did  not 
look  directly  to  a  law  of  this  nature.  It  was  noto- 
rious, that  the  States  had  emitted  paper  money,  and 
made  it  a  tender;  had  compelled  creditors  to  receive 
payment  of  debts  due  to  them  in  various  articles  of 
property  of  inadequate  value ;  had  allowed  debts  to 
be  paid  by  instalments,  and  prohibited  a  recovery  of 
the  interest.  All  these  evils,  so  destructive  of  public 
and  private  faith,  and  so  embarrassing  to  commerce, 
the  Convention  intended,  doubtless,  to  prevent  in  fu- 
ture.    The  language  employed  speaks  only  of  paper 

a  Vattel^  /.  2,  c.  17.5.  263. 
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money  nnd  tender  laws,  bj  a  particular  descriptioQk 
Was  nothiog  else  intended  ?  Wb  j  tben  add  the  com^ 
prebensiFe  words  '^  or  law  impairing  the  obligatioii 
of  contract^?"  Its  language,  taken  in  connection 
with  the  subject,  is  equivalent  to^  tbb  declsvation  : 
^  The  State  governments  have  abused  their  power. 
They  shall  no  more  interfere  between  debtor  and 
creditor.  They  shall  make  no  law  whatsoever  im- 
pairing the  obligation  of  contracts/'  In  Gokien  v. 
Prince,'  and  Blanchard  v.  Russell,^  already  cited,  the 
Circuit  Court  in  Pennsylvania,  and  the  Supreme 
Court  of  Massachusetts,  expressly  adopt  this  coa- 
struction  of  the  constitution.  In  the  last  case,  Mr. 
Chief  Justice  Parker  says,  ^^  A  law  made  after  the 
existence  of  a  contract,  which  alters  the  terms  of  it 
by  rendering  it  less  beneficial  to  the  creditor,  or  by 
defeating  any  of  the  terms  which  the  parties  had 
jaigreed  upon,  essentially  impairs  its  obligation,  and, 
for  aught  we  see,  is  a  direct  violation  6f  the  constitu- 
tion of  the  United  States.'^  The  same  doctrine  is  also 
recognized  by  the  Supreme  Court  of  Massachusetts, 
in  Call  V.  Hagger,*  by  Mr,  Justice  (now  Chancellor) 
Kent,  in  Holmes  v.  Lansing,''  and  by  the  Supreme 
Court  of  North  Carolina,  in  Crittenden  .  v.  Jones.' 
5.  This  act  is  retrospective,  and,  therefore,  void. 
The  act  was  passed  after  the  note  was  made.  Ex  post 
facto  laws  which  regard  crimes,  are  not  only  declared 
Toid  by  the  constitution,  but  they  are  opposed  to  com- 
mon right     The  same  is  true  of  retrospective  laws 


a  6  HalVs  Law  Joum,  502. 

c  8  MtLss.  Rep.  423. 

e  6  HaWs  Law  Joum.  $20. 


b  13  Mass.  Rep,  1. 
d  3  Johns,  Cas.  73v 
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in  ci?il  matters.    They  are  not  made  to  enforce,  but      laia. 

to  violate  contracts ;  and  afe,  therefore,  considered  ^*^[^J^^ 

repugnant  to  natural  justice.     In  the  case  of  the  Soi-        ▼• . 

ciety  for  propagating  the  Gospel,  &c.  v.  Wheder/  ^^ieU. 
Mr.  Justice  Story  says,  ^  upon  prindple,'  ey^ery 
statute  which  takes  away  or  impairs  a  vested  right 
acquired  under  existing  laws,  or  creates  a  new  obli^ 
gation,  imposes  a  new  duty,  cur  attaches  a  new  dis* 
ability  in  respect  to  transactions  or  consideratiotts 
already  past,  must  be  deemed  retrospective.^'  la 
Dash  V.  Van  Kleeck^^  the  Supreme  Court  of  New- 
York  says,  ^^  an  act  of  the  legislature  is  not  to  be  coa* 
strued  to  operate  restrospectively,  so  as  to  take  away 
a.  vested  right.  It  is  a  principle  of  universal  jurispni'^ 
dence,  that  laws,  civil  or  criminal,  must  be  prospec^ 

live,  and  cannot  have  a  retroactive  effect'' 

Mr.  Hunter y  contra,  stated,  that  before  he  pro- 
ceeded  to  the  discussion  of  the  question  before  the 
Court,  he  would  relieve  himself,  if  not  the  Court, 
from  the  pressure  of  an  authority  of  the  utmost  re- 
spectability, which,  if  it  stood  single  and  unopposed, 
wjould  be  irresistible.  He  referred  to  the  case  of 
Golden  v.  Prince,  decided  by  Mr.  Justice  Washing- 
ton ;  .but  the  truth  is,  that  opinion  was  more  conspi- 
cuous because  it  stood  alone ;  no  other  judge  of  this 
Court,  or  of  any  State  Court,  had  so  decided :  but, 
on  the  contrary,  that  opinion  had  been  decided  against 
in  several  instances  since  its  publication.''  The  coun- 

a  2  OaUis.  139.  b  7  Johns.  Rep.  477. 

c  Hannay  v.  Jacobs,  ruled  by  Mr.  Justice  Johnsoo,  io  the 
Circuit  Court  of  South  Carolina.     Adams  et  al.  v.  Story,  de- 
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1819.  sel  also  referred  to  the  earlier  opinions  on  the  ques- 
Vi^^v^v^  tion ;  to  the  discussion  and  decisions,  which  took  place 
stoi^  in  the  legislature  of  Maryland,  soon  after  the  adoption 
CroifoiiH  Qf  the  constitution,  as  mentioned  by  Mr.  Chief  Justice 
Tilghman,  in  his  opinion  in  Mr.  Hall's  Law  Jour- 
nal/ To  a  decision  in  Connecticut,  in  1 794,  a  MS.- 
statement  of  which  had  been  furnished  him  by  an 
eminent  lawyer  of  that  State,  and  the  accuracy  of 
which  would  be  readily  acknowledged.  ^^  One  Hunt- 
ington petitioned  the  General  Assembly  for  a  special 
act  of  insolvency.  While  the  petition  was  pending, 
he  prayed  for  a  writ  of  protection.  His  creditors 
directed  the  sheriff  to  attach  his  body,  and  commit 
him  to  prison,  on  the  ground  that  the  assembly  had 
no  power  of  granting  his  petition,  and,  of  course,  the 
writ  of  protection  was  void.  The  sheriff  accord-^ 
ingly  committed  him.  Huntington  then  prayed  for  a 
habeas  carpus  from  the  assembly,  which  was  granted, 
commanding  the  sheriff  to  release  him,  which  was 
done.  The  creditors  brought  an  action  against  the 
^  sheriff,  before  the  Circuit  Court,  in  which  it  was  de- 
termined by  Mr.  Justice  Chace,  that  a  State  had  the 
right  of  passing  special  insolvent  acts  without  infrin- 
ging the  constitution.*'  In  the  Circuit  Court  of  Rhodes 
Island,  several  cases  had  occured  about  the  same  pe- 
riod. In  Murray  et  al  v.  Thurber,  a  discharge  under 
the  insolvent  law  of  Rhode  Island  was  pleaded  in 

termioed  by  Mr.  Justice  Livingston,  in  the  Circuit  Court  of 
New- York.  6  HcdlU  Am,  Law  Joum.  Blanchard  v.  Russel, 
13  Ma$s,  Rep.  1 .  Farmers'  &  Mechanics'  Bank  v.  ISmith,  6  Hairs 
Am,  Law  Joum,  547. 

a  6  HalPs  Am.  Law  Journal. 
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bar ;  and  upoa  demurrer,  and  after  argument,  princi*-  i^it . 
pally  upon  the  constitutionality  of  the  lawjudgmei^ 
yvas  given  by  Mr.  Justice  Wilson,  in  favour  of  the 
plea.  In  1798,  the  case  of  Cock  and  Townsend  v« 
Clarke  and  Surges,  occurred.  This  was  an  action 
brought  by  the  plaintiffs,  citizens  of  New-York, 
against  the  defendants,  citizens  of  Rhode  Island, 
on  two  promissory  notes.  After  sererai  continuances, 
tiie  defendants  pleaded  in  bar  to  the  action,  since  the 
last  continuance,  their  discharge  under  the  insobreot 
law  of  Rhode  Island ;  and  spon  a  general  demurrer, 
the  constitutionality  of  the  law  was  elaborately  ar*- 
gued.  Every  leading  principle  laid  dowjiin  the 'de- 
cision of  Golden  v.  Prince,  was  suggested  by  the 
plaintiff's  coimsd ;  but  they  were  overruled  in  an 
elaborate  opinion  c^  Mr.  Chief  Justice  Ellsworth. 
Other  cases  had  occured  in  the  same  State,  but  the 
most  important  was  one,  the  name  of  whicli  could 
not  be  recollected,  determined  by  Mr.  Chief  Justice 
Jay,  in  his  first  circuit  in  Rhode  Island,  very  soon  after 
that  State  had  adopted  the  constitution.  The  de^ 
fendant  pleaded  a  license  or  indulgence  granted 
him,  by  a  law  of  the  legislature  of  Rhode  Island, 
exempting  him  for  a  certain  number  of  years  from 
the  payment  of  his  debts,  and  suits,  &c.  The  ar- 
gument principally  turned  upon  the  proper  construc- 
tion of  that  clause  in  the  constitution,  which  prohi- 
bits the  State  legislatures  from  passing  any  law  im- 
pairing the  obligation  of  contracts.  The  Chief  Jus- 
lice  went  fully  into  the  principle ;  admitted  the  power 
of  the  State  to  pass  insolvent  laws,  from  ^he  power 
inherent  in  every  community  to  give  relief  to  dis- 

Vol.  IV.  18 
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1819.  tress,  and  to  protect  its  citizens  from  perpetual  impri- 
sonment ;  from  the  impossibility  of  compelling  pay- 
ment where  there  was  no  property ;  from  the  right 
of  the  States  to  pass  insolvent  laws  as  they  had  al- 
ways previously  done,  as  they  had  only  granted  to 
the  United  States  the  power  of  passing  bankrupt 
laws,  which  were  very  different  in  his  tonception  from 
insolvent  laws.  He  stated  it  as  his  opinion,  that, 
By  an  insolvent  law,  the  contract  was  not,  in  the  sense 
of' the  constitution,  impaired.  But  the  practice  of 
suspending  the  collection  of  debts,  of  granting  licen- 
ses and  indulgences  against  the  consent  of  the  cre- 
ditor, of  impairing  the  obligation  of  a  contract  as  to 
the  important  point  of  time  when  a  debt  by  its  terms 
was  payable,  and  denying  all  remedy  by  action,  merely 
for  the  convenience  of  the  debtor,  when  his  ability 
was  confessed,  he  strongly  and  severely  reprehended, 
as  an  infraction  of  the  constitutional  injunction.  The 
accuracy  of  this  statement  of  the  case  is  verified  by 
the  effects.  The  docket  of  the  legislature  of  Rhode 
Lland  was  immediately  cleared  of  every  petition 
praying  for  time,  licenses,  indulgences,  &c. ;  and  no 
one  has  ever  since  been  sustained.  But  they  have 
continued  to  act,  as  heretofore,  upon  their  insolvent 
system. 

1.  It  is,  however,  admitted,  that  this  question  has 
not  been  determined  by  the  Supreme  Court,  sitting  as 
such ;  and  we  are  bound  to  inquire  whether  these  de^ 
cisions  of  its  former  illustrious  members  were  founded 
in  error,  and  whether  they  cannot  be  supported  by 
reasoning.  On  the  other  side  it  is  said,  in  the  first  place, 
that  Congress  have  power  to  pass  uniform  laws  on  the 
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tibject  of  bankruptcy  throughout  the  United  States.  1619. 
hat  if  an. unqualified  power  be  granted  to  a  govern-  ^^'^^^^ 
ent  to  do  a  particular  act,  the  whole  of  that  power  is  v. 
isposed  of,  and  not  a  part  of  it ;  consequently,  that  no  shield. 
wer  over  the  same  subject  remains  with  those  who 
ade  the  grant,  either  to  exercise  it  themselves,  or  to 
with  it  to  any  other  authority.  If  the  principle 
^^ere  applicable  to  the  subject,  and  correct  in  its  hy- 
pothesis, it  would  be  a  truism  which  nobody  would 
disposed  to  dispute.  Bift  if  it  be  not  applicable 
the  subject,  and  if  the  hypothesis  is  not  previously 
proved,  it  is  ^  petitio  principii ;  a  gratuitous  assump- 
tion of  that  which  is  to  be  proved.  The  test  of  this 
principle  consists,  in  the  first  place,  in  the  inquiry, 
what  was  the  particular  act,  to  do  which,  a  power, 
an  unqualified  power,  was  granted?  It  was  a  power 
to  pass  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  union ;  not  on  the  subject  of  insol- 
vencies in  the  particular  States.  It  is  to  pass  bank- 
rupt^ not  insolvent  laws.  No  two  things  are  more 
clearly  distinguishable ;  they  mean,  and  always  have 
meant,  in  English  and  American  jurisprudence,  dif- 
ferent things.  Undoubtedly  they  are  analogous  sub- 
jects ;  but  nullum  simile  est  idem.  In  speaking  of 
the  state  of  suspension  or  denial  of  payment,  we  say, 
bankrupt ;  that  is,  a  merchant  who,  committing  cer- 
tain acts,  gives  evidence  that  he  is  criminally  disin- 
clined to  pay,  and  who  may  nevertheless  not  be  in- 
solvent: or,  we  say,  an  insolvent;  any  man  who  is 
at  once  poor  and  in  prison  ;  who  surrenders  all  he 
has;  pays  as  far  ad  he  can ;  and  who,  from  the  abso- 
lute waQt  of  means,  is  physically  incompetent  to  pay 
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tBi9.  Aiore.'  We  refer  to  terms  in  the  EngKsfc  langiKi^ 
that  have  been  contradistingnisbed  in  their  use,  so 
ht  as  we  can  trace  them,  for  nearly  three  cefifiiries. 
ZmT  Both  the  terms,  bankrupt  and  insolvrat,  are  finniliar 
in  the  law  of  England ;  and  it  will  be  conceded,  that 
whenever  a  term  or  phrase  is  introduced,  without 
comment  or  explanation,  into  our  constitution  or  onr 
statutes,  everj  question  respecting  the  meaning'  of 
that  term  or  phrase,  must  be  decided  by  a  reference 
to  that  code  from  whence  it  was  drawn.  In  the  ear- 
liest times,  neither  bankruptcy  nor  insolvency  were 
subjects  of  English  jurisprudence.  Of  the  general 
code  of  the  primordial  common  law,  they  formed  no 
part,  for  the  plain  reason,  that  anciently  imprisonment 
for  debt,  which  is  now  the  main  proof  of  bankrapt-* 
cy,  and  consummation  of  insolvency,  was  unknawn; 
to  the  common  law.  It  was  even  against  Magna 
Charta.^  The  nature  of  the  population  of  England 
in  feudal  times,  developes  the  cause.  The  different 
counties  of  England  were  held  by  great  lords ;  the 
greater  part  of  the  population  were  their  villeins ;  com«^ 
merce  hardly  existed;  contracts  were  unfrequent* 
The  principal  contracts  that  existed  were  with  the  lordtf 
and  their  bailiffs,  the  leviers  of  their  fines  and  amerce- 
roents,  receivers  of  their  rents  and  money,  and  dis- 
bursers  of  their  revenues.  In  the  year  12t>7,  impri- 
sonment for  debt  was  first  given  against  the  bailiffs^ 
by  the  statute  of  Marlbridge,  62  Hen.  III.  c  23.* 
The  statute  of  Acton  fiurnel,  1 1  Edw.  I.^  gave  die 

a  Hassels  y.  Simpson,  Dcmgl  92.  note. 

h  Burgesi  on  Insolvenetf,  5.     Cb.  IMt.  290.  B. 

«  Burgeu  on  Imolv.  J 8,  19.     F.  A".  B.  Jiccompt,  111 


OF  THE  UNITED  STATES.  141 

first  remedy  to  foreign  merchants  by  imprisonment^  isn. 
in  1283.  The  statute  13  £dw.  I.  e.  2L  gave  the  same 
remedy  against  servants,  bailtflb,  chamberlains,  and 
all  manner  of  receivers.*  These  instances  tshow  how 
imprisonment  for  debt  first  commenced,  how  fenv 
were  at  first  included,  and  accounts  for  the  non-ex-* 
istedce  of  legal  insolvency.  The  statute  of  19  Hen. 
Vll.  c.  9.  which  gave  like  process  in  actions  of  the 
case  and  debt,  as  id  trespass,  is  the  true  basis  of  the 
right,  or  wrong,  of  general  imprisonment.  This^sta* 
tute,  and  the  usurpations  of  the  various  courts,  pro^ 
duced  their  natural  effects.  They  filled  the  g^ob  of 
England  with  prisoners  for  debt«  This  state  of 
things  produced,  sixty  years  afterwards,  the  statute 
8  £li2.  c.  2r  restricting  the  right  of  imprisonmenti 
and  guarding  against  its  abuses ;  but  this  was  not 
suffici^it.  She  issued  the  proclamation  of  the  20tk 
of  April,  15dd,  authorizing  ceftain  commissioners, 
therein  mentioned,  to  order  and  compound  contro- 
versies and  causes^*  This  commission  continued  in 
force  until  her  death,  and,  according  to  the  political 
system  of  the  times,  had  the  force  of  taw.  James  I., 
aided  by  the  counsds  and  the  pen  of  Lord  Bacon, 
on  the  11th  of  November,  1618,  issued  a  similar, 
but  enlarged,  commission,  in  which  the  term  m^df- 
vency  is  expressly  mentioned,  and  its  nature  described.* 
Charles  I.,  in  1630,  issued  a  similar  commission.* 

a  Burgess^  24.  27. 

b  Rymer'%  Fed.  torn.  17.  fol.  117.     Burg$$9,  94. 
c  Rifmer'i  Fed.  t(m.  17.  p.  116.        lUt.  Purl.  16  Jac.  1. 
Burgess,  88. 
d  BurgesSy  95. 
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1819.  The  first  insolvent  law,  similar  in  language  and  de^ 
^^y^^  sign  to  these  ordinances,  and  meant  to  supply  their 
▼'  place,  was  passed  after  the  execution  of  Charles  L 
ahpeM*  ^y  ^^^  republican  parliament  in  1660/  In  the  23d 
Charles  II.  the  first  great  regular  insolvent  act  wa& 
made,  the  model  of  all  that  follow ;  its  provisions 
and  language  having  been,  copied  by  the  subsequent 
parliaments  in  England,  and  by  our  colonial  legis- 
latures, with  almost  unvarying  exactness.  About 
forty  acts  of  insolvency  have  passed  from  that  time 
to  the  present  in  Great  Britain  ;  until  at  length  a  re- 
gular system  of  insolvency  is  established  ;  and  Courts 
possessing  a  peculiar  jurisdiction,  clearly  and  prac- 
tically contradistinguished  from  bankruptcy,  decide 
C9se3  of  insolvency  in  one  room  of  Guildhall,  while 
commissioners  of  bankruptcy  are  deciding  cases  of 
bankruptcy  in  anothen^  It  appears,  then,  that  insol- 
vency is  the  creature  of  statute,  and  has  been  de- 
scribed, settled,  and  ascertained,  in  a  course  of  cen- 
turies,  by  plain,  positive,  parliamentary  enactments  : 
and  this  is  likewise  true  of  bankruptcies.  In  strict 
chronology,  the  bankrupt  laws  existed  first.  The 
first  statute  of  bankruptcy  was  passed  in  1542,  the 
34th  of  Henry  VIII. ;  but  the  13th  of  Eliz.  and  the 
21st  of  James  1.  are  the  principal  and  all-important 
statutes.  These  and  others,  amounting  to  fourteen 
or  fifteen  different  acts,  continued  down  to  Anne  and 
George  lU.,  form  the  present  system  of  bankruptcy 

a  ScobeWt  Ordtnancei^  56.     Burgess^  98. 
h  Burgess,  176.    See  the  Report  to  the   British  House  of 
Commons  on  bankruptcies  and  insolvencies,  in  1817, 
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in  England.  Thus,  while  the  ordinances  of  Eliza-  i^i^ 
beth  and  James,  and  the  various  statutes,  down  to 
the  present  times,  were  passed,  expressly  on  the  sub- 
ject of  insolvency,  for  the  benefit  of  all  poor  prisoners 
confined  for  debt,  including  all  classes  in  society,  the 
parliament  was,  at  the  same  time,  passing  statutes  of 
bankruptcy,  maturing  and  accumulating  that  peculiar 
code,  confined  as  it  was  to  merchants  and  traders 
only/  The  distinction  between  bankrupt  and  insol- 
vent laws  was  perfectly  well  known  to  our  ancestors, 
who,  in  their  legislation  and  usages,  have  always  consi- 
dered insolvent  as  different  from  bankrupt  laws.  ^1 
the  colonies,  in  some  shape  or  other,  had  insolvent 
laws ;  few  had  bankrupt  laws.  In  1698,  Massachu- 
setts passed  an  insolvent  law  :  that  is,  a  law  for  the 
relief  of  poor  prisoners  confined  for  debt.*  In  1713, 
that  colony  passed  an  act  concerning  bankrupts^  ami 
for  the  relief  of  the  creditors  of  such  persons  as 
shall  become  bankrupts ;  this  was  a  temporary  law, 
which  failed  in  experiment,  and  expired  in  1716. 
By  this  historical  deduction  it  is  intended  to  prove, 
that  the  particular  act  which  the  States  granted  to 
Congress  a  power  to  pass,  was  one  having  reference 
to  bankruptcies;  which  meant  something  contra- 
distinguished from  insolvencies.  It  is  not  denied, 
that  insolvency,  in  its  most  comprehensive  sense,  is 
a  universal,  of  which  bankruptcy  is  a  partirular; 
but  taking  it  in  this  sense,  it  is  insisted,  that  the  grant 

a  Burgess,  212.  2  Bl.  Com.  476.  Christian's  Is'^ote.  2  Wils. 
172.  Cooke's  Bankr.  Law,  42.  Rees's  Encyclop.  Title  Insol- 
vency,    2  Montefiore's  Qnn,  and  Law  Diet,  3H0. 

A  Mass.  Laws,  130.     L(uidon  Edit.  1724. 
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1819.  I  ^  Congress  narrows  the  universality  of  the  previoitt 
power  of  the  States,  only  by  excluding  from  it  the 
smcient,  and  well  understood,  distinct  matter  of  bank- 
rupt laws.  But  it  is  in  more  exact  conformity  to 
the  facts,  and,  therefore,  more  precise  language  and 
safer  reasoning,  to  say,  that  modified  as  this  matter 
is,  and  has  been  for  centuries  in  practice,  they  are 
different  things  expressed  by  essentially  diflerent 
terms.  How  has  this  subject  been  considered  be- 
tween the  two  constitutional  parties,  the  Congress  of 
the  United  States,  and  the  individual  States  ?  Surely, 
they  knew  what  the  one  granted,  what  the  other  re- 
ceived. The  last  have  always  asserted  their  power 
of  passing  insolvent  laws :  The  former  have  always 
assented  to  the  exercise  of  this  power  widiout  the 
smallest  complaint  of  injury  or  usurpation.  Very 
soon  after  the  adoption  of  the  constitution,  a  bank- 
rupt law  was  introduced  into  Congress :  it  was  post- 
poned on  the  ground  that  the  State  insolvent  laws 
were  sufficient.  The  whole  debate  turns  on  the  ac- 
knowledged and  well  understood  differences  between 
the  two  laws."  Congress  when  at  last,  in  the  year 
1800,  it  acted  on  this  subject,  took  care  solemnly 
to  enact  that  the  bankrupt  law  should  not  re- 
peal or  annul,  or  be  construed  to  repeal  or  annul, 
the  laws  of  any  State  now  in  force,  or  which  may 
be  hereafter  enacted.^  In  all  the  abortive  attempts 
to  pass  a  new  bankrupt  law,  every  committee  of  the 
House  of  Representatives  and  Senate  introduced  the 
same  clause.    Thus,  it  appears  that  the  two  parties, 
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f^hom  it  is  sought  to  make  litigant^  essentially  and  1819. 
cordially  .agree,  and  that  upon  a  point  of  power. 
Who  have  a  right  to  say  they  disagree  ?  To  inter- 
fere to  make  them  disagree  ?  Congress,  in  asserting 
the  claim  of  the  United  States  to  priority  of  payment 
over  other  creditors^  exerts  this  right  solely  in  cases 
of  legai  insolvency  :  and  this  Court  has  frequentlyy 
and  after  great  deliberation,  in  sanctioning  this  claimy 
considered  and  defined  legal  insolvency.**  How  pre- 
posterous this  if  no  legal  insolvency  can  exist !  Con-* 
gress  itself  has  passed  an  insolvent  law  for  the  Dis- 
trict of  Cdumbia.  This  it  has  done,  because  there 
it  had  the  power  of  exclusive  legislation.  It  has 
done  for  its  District  of  Columbia  what  the  States  can 
do  for  themselves:  what  Congress  cannot  do  for 
them.  Again ;  by  the  declaration  of  rights  of  many 
of  the  States,  it  is  asserted,  '^  that  the  person  of  the 
debtor,  when  there  is  not  strong  presumption  of 
fraud,  ought  not  to  be  continued  in  prison  after  de- 
livering up  his  estate  in  such  manner  as  shall  be 
prescribed  by  law."  This  supposes  a  rightful,  per- 
manent system  of  insolvency  by  State  authority. 
2.  But  admitting,  for  the  sake  of  the  argument, 
that  this  grant  of  power  to  Congress  includes  all 
that  can  be  comprehended  both  under  insolven^es 
and  bankruptcies,  we  contend,  that,  from  the  peculiar 
nature  of  the  subject,  to  convert  the  grant  of  powet' 
into  an  actual  prohibition  of  its  ejtercise  by  its  for* 
mer  possessors,  it  must  actually  be  exercised  by  its 

a  The  United  States  t.  Fisher,  2  Crcoieh,  358.  United 
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present  possessors.  This  arises  from  the  very  nature 
of  the  subject ;  from  the  nature  and  condition  of  hu- 
man affairs ;  from  an  overruling  necessicj :  for,  the 
duties  of  humanity  are  imperative  and  indispensable, 
and  must  be  exercised  by  some  one  or  other  of  the 
guardian  powers  of  the  community.  The  existence 
of  the  power  of  granting  relief  in  the  extremities  pro- 
duced by  debt  and  indigence,  is  morally  necessary, 
not  only  to  the  well  being,  but  to  the  existence  of 
civilized  and  commercial  society ;  and  if  one  authority 
in  a  nation  devests  itself  of  this  by  a  grant  to  another 
authority,  it  imposes  its  exercise  as  a  d  uty  on  that  other ; 
and  if  the  one  does  not  exercise  it,  the  other,  by  ne- 
cessity, must.  The  power,  in  this  sense,  remains  con- 
current This  principle  may  be  illustrated  by  an 
analogous  question  of  international  law.  Denmark, 
by  its  position  as  to  the  Baltic  and  its  entrances,  owes 
a  duty  to  the  navigating  interest  of  the  world,  of 
guarding  their  ships  from  peril  and  from  shipwreck. 
She  has,  so  far  as  is  practicable,  by  her  buoys,  her 
light-houses,  her  pilots,  performed  this  duty.  Sup- 
pose she  were  to  cede,  by  treaty,  the  benefit  she  de- 
rives from  this  source ;  grant  the  right,  and  impose 
the  duty  upon  her  neighbour  and  rival,  Sweden. 
Suppose  Sweden  was  to  forbear  or  neglect  to  exer- 
cise it ;  could  not  Denmark  exercise  it  ?  Would  she 
not  be  bound  to  exercise  it,  by  all  the  obligations  of 
humanity  ?  Are  the  buoys  to  be  torn  up,  the  pilots 
to  be  suppressed,  the  lights  to  be  extinguished  ?  Are 
the  coasts  of  both  countries  to  be  lined  with  ship- 
wrecks, her  own  subjects  to  suffer,  and  her  great  du- 
ties to  the  civilized  world  id  be  neglected  and  vio- 
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]&ted  ?  Is  this  analogy  too  remote  ?  All  the  duties 
of  humanity  are  associated :  quoddam  commune  vin- 
€ulum  habent.  Why  was  this  power  over  bank- 
ruptcies granted  at  all  ?  Undoubtedly  that  it  might 
he  exercised  y  being  necessary  for  the  good  of  the 
community  ;  and,  if  its  exercise  is  supended,  may  it 
not,  justly  and  properly,  be  reassumed,  until  again 
exercised  by  that  which  is  conceded  to  be  the  para- 
mount authority.  This  concurrent  power  of  the  States, 
from  a  similar,  though  less  imperative  necessitjr,  exists 
in  various  other  cases.  Congress  has  the  whole  power 
of  regulating  commerce  with  foreign  nations.  The 
most^po^ntmediumofforeigncoLerce,isforeiga 
bills  of  exchange,  which  are,  therefore,  important 
subjects  of  commercial  regulation.  There  can  hardly 
be  imagined  a  duty  more  incumbent  on  Congress, 
than  this  exercise  of  its  admitted  power  of  legisla- 
tion. Yet  it  has  neglected  that  duty  ;  and  as  it  is  a 
power  that  from  the  necessity  of  the  thing  must  be 
exercised,  the  States  may  and  do  exercise  it,  and  their 
rightful  use  of  this  power  has  been  sanctioned  by  this 
Court  in  innumerable  instances.  Congress  has  power 
to  regulate  the  value  of  foreign  coins ;  it  was  long 
before  it  exercised  this  power  as  to  any  foreign  coins, 
and  still  omits  to  do  it,  as  to  the  greater  number. 
Have  these  foreign  coins  then  no  value  ?  So  alsoy 
Congress  has  power  to  fix  an  uniform  standard  of 
weights  and  measures.  This  has  never  been  done«* 
Is  there  then  no  standard,  and  are  all  contracts  rela- 
tive to  quantity,  to  weight  and  measure,  destitute  of 
a  legal  medium  of  ascertainment  ?    If  Congress  had 
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neglected  to  establish  post  roads,  would  aot  the  States 
have  had  power  to  provide  for  so  great  a  public  con- 
veiiieoce ;  a  benefit  which  they  always  enjoyed,  even 
in  colonial  times  ?  As  to  the  power  of  Congress  to 
establish  an  uniform  rule  of  naturalization,  it  may  be 
necessarily  exclusive,  because  if  each  State  had  power 
to  prescribe  a  distinct  rule,  there  could  be  no  uniform 
rule  on  the  subject :  and  naturalization,  or  the  power 
of  making  aliens  citizens,  must  have  uniformity; 
since  the  citizens  of  each  State  are  entitled  to  all  the 
privileges  and  immunities  of  the  citizens  of  the  seve- 
ral States :  It  is  a  power  that  must  pervade  the  Union. 
But  insolvent  laws  have  no  extra-territorial  force  un- 
less by  consent ;  they  are  made  by  the  State,  for  the 
State ;  at  any  rate,  a  single  State  has  no  inherent 
power  of  forcing  them  upon  the  other  States.  Thb 
depends  upon  the  old  question  of  the  lex  loci.  The 
reasoning  adopted  by  that  learned  lawyer  and  accom- 
plished scholar,  Mr.  Chancellor  Kent,  in  the  case  of 
Livingston  v.  Van  Ingen,*  may,  with  the  strictest  pro- 
priety, be  applied  to  this  case.  Congress  has  the 
power  of  securing,  for  limited  times,  to  authors  and 
inventors,  the  exclu^ve  right  to  their  respective  wri- 
tings and  discoveries:  To  the  mere  importers  of  fo- 
reign kiveiitions,  or  foreign  improvements,  Congress 
van  grant  no  patent ;  are  not  the  States  at  liberty,  in 
this  omitted  case,  in  this  different  matter,  to  promote 
the  progress  of  science  and  useful  arts,  by  pursuing 
Aeir  own  measures,  and  dispensing  their  own  re- 
wards ?  Even  supposing  they  cannot  legislate  upon 
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the  peculiar  and  admitted  objects  of  congressional  le>-      1819. 
gishtion,  yet  they  may  on  others.     If  not,  this  great    ^-^^v^^^ 
subject  of  imported  improvements,  would  be  entirely     ^*^^* 
unprovided  for,  and  unprotected.     Applications  to    Crownin- 
Coogreas  on  this  very  subject,  have  been  frequently 
made^  and  always  rejected  for  want  of  power.   The 
analogy  between  our  argument  and  that  presented  in 
the  case  of  Livingston  and  Van  Ingen,  is  this :  that  if 
Congress  had  exercised  all  its  power,  it  would  not  have 
exhausted  the  subject.   Congress  has  not  the  power  to 
pass  a  general  insolvent  law ;  the  States  have  a  power  '> 

to  paae  State  insolvent  laws ;  the  objects  and  spheres 
of  legislation  are  different ;  Congress  has  power  to 
pass  a  bankrupt  law,  and  if  it  does,  that  will  be  para- 
mount— ^Having  safely  possessed  ourselves  of  this 
ground,  we  may  ascend  a  little  higher.  We  are  jus<^ 
dfied  in  saying,  that  the  States  are  not  prohibited  from 
passing  even  bankrupt  laws.  They  once  had  the 
power,  and  they  gave  away,  in  conjunction  with  the 
other  States,  only  that  of  passing  uniform  laws  of  bank- 
ruptcy throughout  the  United  States.  In  this  sense,  the 
power  they  have  granted,  and  that  they  -retain,  are 
different  The  grant  to  Congress  is  not  incompatible. 
We  have  shown  that  the  mere  grant  of  a  power  to 
Congress  does  not  vest  it  exclusively  in  that  body. 
There  are  subjects  upon  which  the  United,  and  the 
individual.  States,  must  of  necessity  have  concurrent 
jurisdiction.  The  fear  that  the  rights  and  property 
of  the  citizens  will  be  worn  away  in  the  collision  o£ 
conflicting  jurisdictions,  is  practically  refuted ;  and  is 
even  theoretically  unfounded,  because  the  constitu- 
tion itself  has  guarded  against  this,  by  providing  that 
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the  laws  of  the  United  States,  which  shall  be  madCj 
^ball  be  the  supreme  law  of  the  land,  any  thing  in  the 
constitution  or  the  laws  of  any  of  the  States  to  the- 
contrary  notwithstanding. 

3.  But  the  other  great  point  remains ;  is  not  this^ 
law  unconstitutional  and  void,  in  as  much  as  it  im- 
pairs the  obligation  of  a  contract  ?  As  preliminary 
to  this  inquiry,  it  may  be  suggested,  that  if  it  has 
been  proved  that  a  bankrupt  law  is  not  an  insolvent 
law,  and  that  the  Convention,  with  a  perfect  know- 
ledge of  the  subject,  left  the  States  in  the  full  enjoy- 
ment of  the  right  they  had  always  possessed,  of  passing 
insolvent  laws,  and  subjected  them  to  the  domination 
of  uniform  bankrupt  laws  only,  whenever  Congress 
might  pass  them,  the  position  is  disproved,  which  al- 
leges that  such  laws  are  still  void,  as  impairing  the 
obligation  of  contracts.  From  the  nature  of  the  sub- 
ject, it  is  not  supposable,  that  the  Convention  left  ;i 
power  in  the  States,  which,  if  exercised,  must  neces- 
sarily violate  another  part  of  die  constitution.  It  is 
not  conceirable,  that  a  power  was  given,  directly  re- 
pugnant and  contradictory  to  a  prohibition  imposed : 
as  almost  all  the  States  have  passed  insolvent  laws, 
and  Congress  has  sanctioned  them,  and  the  people 
assented  to,  and  approved  them ;  let  us  find  out  some 
other  interpretation  that  will  reconcile  these  opposite 
powers,  and  obviate  this  flagrant  inconsistency.  The 
judges  of  the  State  Courts,  and  of  this  Court,  have 
confessed  that  there  is  in  these  words,  '^  impairing 
the  obligation  of  contracts,'^  an  inherent  obscurity. 
Surely  then,  here,  if  any  where,  the  maxim  must 
apply,  semper  in  obscuris  quod  mnimum  est  seqiiimur. 
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They  are  not  taken  from  the  English  common  law, 
or  used  as  a  classical  or  technical  term  of  our  juris- 
prudence in  any  book  of  authority.  No  one  will 
pretend,  that  these  words  are  drawn  from  any  English 
statute,  or  from  the  States'  statutes  before  the  adop- 
uon  of  the  constitution.  Were  they,  then,  furnished 
from  that  great  treasury  and  reservoir  of  rational  ju-« 
risprudence,  the  Roman  law :  we  are  inclined  to  be- 
lieve this.  The  tradition  is,  that  Mr.  Justice  Wilson, 
who  was  a  member  of  the  Convention,  and  a  Scot- 
tish lawyer,  and  learned  in  the  civil  law,  was  the  au- 
thor of  this  phrase.*"  If,  then,  these  terms  were  borrow- 
ed from  the  civil  code,  that  eode  presents  us  with  a 
system  of  insolvency  in  its  cessio  bonorum ;  and  yet, 
as  it  is  said  by  Gibbon,  ^'  the  Goddess  of  Faith  was 
worshipped,  not  only  in  the  temples,  but  in  the  lives  of 
the  Romans."  The  rights  of  creditors,  we  know, 
were  protected  by  them  with  the  utmost  vigilance 
and  severity.  They  did  not,  however,  it  seems,  con- 
ceive that  a  cessio  bonorum  was  inconsistent  with 
the  rights  of  creditors,  or  impaired  the  obligation  of 
contracts.  England,  also,  anxiously  guards  the  rights 
of  creditors.  On  commerce,  on  the  integrity  of  her 
merchants  and  manufacturers,  her  best  reputation  and 
interest  depends.  And  yet  England,  more  than  any 
other  country,  has  her  ^stem  of  insolvency  and  bank- 
ruptcy. Good  sense,  in  all  ages,  in  all  countries,  is 
the  same;  as  in  Rome,  in  England,  and  in  all  other 
commercial  countries,  so  in  this,  bankrupt  and  insol- 
vent laws  have  never  been  considered  as  impairing 
the  obligation  of  a  contract.     If  included  in  the  litc- 
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1819.  ral  acceptation  of  the  words  of  this  clause  of  the 
^^'^^'^"^^  constitution,  from  the  nature  of  things,  they  form  an 
r.  implied  exception.  Insolvent  laws  are  based  upon 
ISSoAi'  the  confessed  and  physical  inability  of  a  party  to 
perform  a  pecuniary  contract,  otherwise  than  by  a 
surrender  of  all  he  has.  How  idle,  then,  to  make  a 
provision  in  respect  to  such  laws,  guarding  against  the 
impairing  a  contract ;  that  is,  providing  for  its  strict, 
adequate,  and  undiminished  performance,  when  the 
impossibility  of  any  performance  is  pre-supposed. 
The  total,  physical  inability  of  the  individual  is  his 
exemption,  and  this  is  tacitly  and  necessarily  reserved 
and  implied  in  every  contract.  This  is  the  doctrine 
of  Vattel,  of  a  nation  as  to  a  public  treaty  f  and  is 
it  not  the  law  of  nations,  that  the  obligations  of  a 
treaty  shall  not  be  impaired  ?  To  impair  an  obliga- 
tion has  reference  to  the  faculty  of  its  being  per- 
formed. The  obligation  of  a  contract,  and  a  remedy 
for  its  performance*,  are  different  things.  Whether  a 
contract  shall  be  fit  matter  for  judicial  coercion  is  a 
difierent  question  from  its  being  preserved  perfect 
and  undiminished  where  it  is.  When  the  Courts  do 
take  cognizance,  they  shall  not  adjudge  less,  or  dif-^ 
ferently,  either  as  to  the  amount,  or  other  terms  and 
conditions  of  the  contract.  The  performance  of  the 
contract  shall  be  exact ;  imprisonment  is  the  remedy 
for  enforcing  it :  but  where  there  is  a  confessed  and 
adjudicated  inability,  the  society  withholds  the  power 
to  protract  indefinitely  and  miserably,  what  can  never 
be  an  effectual  remedy,  but  only  a  vindictive  punish* 
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rnent.  The  moral  obligation  of  a  contract  may,  pep-  isip. 
hspBj  remain  forever,  but  misfortune  and  extreme  indi- 
gence put  an  end  to  the  legal  obligation,  as  war  does  to 
a  treaty ;  as  revolution  does  to  a  pre-ejjcistiag  govern- 
ment ;  as  death  does  to  personal  duties.  The  ifli^ 
possibility  of  payment  discharges  from  contracts,  as 
iosanity  does  from  crimes:  '^ htpossibiUumj^^  says 
€ven  the  severe  Bynkershoek,  *^  nulla  €9t  obligetio.'^^ 
To  impaif  means,  as  to  individuals,  you  shall  not  pay 
less ;  you  shall  not  have  an  extension  of  time  in 
which  to  pay  ;  you  shall  not  pay  in  goods  when  your 
contract  is  cash ;  you  shall  not  pay  in  depreciated 
coin,  or  even  current  bank  notes,  when  your  contract 
binds  you  to  the  payment  of  pure  coin  ;  interest  shall 
not  be  diminished :  in  fine,  there  shall  be  no  allevia- 
tion of  its  terms,  or  mitigation  of  its  conditions.  The 
facts  as  to  which  you  engage  shall  remain  the  same. 
The  insolvent  law  is  something  independent  of  the 
obligation  of  the  contract,  and  extraneous  to  it.  It 
is  a  matter  of  peremptory  nonsuit  to  the  action  ;  or 
rather  a  bar,  having  reference  to  nothing  inherent 
in  the  contract,  but  to  something  exterior  and  poste- 
rior to  it.  The  insolvent  law,  so  far  from  impairing  the 
contract,  sets  it  up,  admits  its  obligation,  and  endea- 
vours to  enforce  it,  so  far  as  it  is  possible,  consistently 
with  the  misfortunes  of  the  debtor,  to  enforce  it. 
If  it  was  meant  by  these  words  of  the  constitution 
to  prohibit  the  passage  of  insolvent  laws,  why  not 
in  plain  terms  have  said  so  ?  It  would  haive  been  as 
clearly  understood  as  the  plain  prohibition,  that  ne 
State  shall  grant  any  title  of  nobility.  It  could  OOt 
have  been  meant  to  bnry  such  a  meaning  under  such 
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l«ji9.  abscurity.  To  suppose  that  the  framers  of  the  con- 
stitution were  designedly  idbscure  on  this  delicate 
and  dangerous  subject,  is  an  impeachment  of  their 
integrity  ;  to  suppose  that  they  had  so  little  command 
of  appropriate  and  perspicuous  language  as  to  em- 
ploy such  terms  to  express  such  a  thought,  is  an  un- 
just imputation  upon  their  acknowledged  talents. 
Upon  the  construction  contended  for,  statutes  of  limi- 
tation would  be  repugnant  to  the  constitution. 
Statutes  of  limitation  take  away  the  remedy  after  six 
years.  The  insolvent  law,  at  once.  But  suppose 
tlie  statute  of  limitation  confined  the  remedy  to  sixty 
days,  or  six  days;  it  would  be  an  indiscreet,  im«- 
politic,  and  unwise,  but  not  an  unconstitutional  law. 
If  such  statutes  be  valid,  it  must  be  because  they  do 
BOt  impair  the  obligation  of  a  contract.  Yet  the  one 
Jaw  has  the  same  effect  on  the  contract  as  the  other. 
They  both  take  away  the  remedy,  and  neither  annuls 
the  obligation :  for  a  subsequent  promise  in  both 
cases  revives  the  debt.  If  the  contract  was  an- 
nulled, or  its  obligation  impaired,  a  promise  to  pay 
would  be  void ;  because  it  would  be  vvithout  consi- 
deration, and  would  be  contrary  to  the  very  law  that 
destroyed  it.  The  writers  on  the  civil  law  most 
clearly  express  the  difference  between  the  obligation 
of  a  contract,  and  the  legal  remedy  for  its  perform- 
ance.' Ayliffe,  among  other  instances,  refers  to  the 
very  subject  now  under  discussion :  ^'  Neither  a  ci- 
vil nor  a  natural  obligation,"  says  he,  ^^  is  dissolved 
by  a  cessio  bonarum;  though  it  produces  a  good  ex- 
ception in  laWj  and  suspends  the  force  of  an  obliga- 

a  Ayliffe's  Civ.  Law.  l.  4.  Hi.  1.  Dig.  46.  3.  98.  8. 
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iion  for  a  time ;  the  extiDguishment  of  an  obligation  1819. 
being  one  thing,  and  the  cessation  of  it  another; 
for  when  the  cessation  of  an  obligation  is  once  ex- 
tinct, it  never  revives  again."  This  is  leaving  the 
matter  untouched  and  unregulated,  as  we  contend  it 
is,  by  the  great  fundamental  law,  to  be  provided  for 
by  ordinary  legblation.  If  the  States,  influenced  by 
the  eloquent  reasoning  of  Burke  and  Johnson,  were 
to  abolish  imprisonment  for  debt  entirely,  could  their 
right  be  disputed  ?  And  yet  this  might  prevent  tlie 
creditcMT  from  getting  his  money.  The  contract  would 
remain  to  be  enforced  by  other,  but  perhaps  not 
equally  efficacious,  means.  This  reasoning,  as  to  the 
distinctness  of  the  remedy  from  the  contract,  is  ap- 
plicable to  cases  even  where  insolvency  does  not  in- 
terfere ;  with  how  much  more  force  where  it  does.  It 
would  be  monstrous  to  parade  the  show,  or  urge  the 
violence  of  a  nominal  remedy,  when  it  could*  be 
none  in  reality.  You  must  submit  to  necessity.  When 
the  sages  of  the  Convention  inserted  this  clause  in 
our  constitution,  they  meant  no  more  or  less  than  the 
inviolability  of  contracts ;  and  what  system  of  reli- 
gious faith,  or  of  ethics,  or  of  jurisprudence,  ever  meant 
less  ?  But  they  likewise  meant,  that  this  salutary,  but 
universal  principle,  should  be  subjected  to  the  salu- 
tary and  indispensable  exceptions  to  it,  which  always 
had  prevailed,  and  always  must  prevail.  Every  con- 
tract must  be  subjected  to,  limited,  and  interpreted,  by 
the  law  of  nature,  which  every  where  forms  a  part,  and 
the  best  part,  of  the  municipal  code  ;  and  it  is  the  pri- 
mary canon  of  that  code,  that  necessity — physical, 
moral  necessity-^knows  no  law,  but  itself.  Laws  or 
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I8it.      emijBtitotioin  cannot  create  prqperty  in  the  indivi<- 
dual ;  and,  in  a  certain  sense,  in  the  absence  of  all 
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T.  fraud,  where  there  is  no  property,  there  can  be  no  in- 
justice; of  course  no  violation  of  a  contract.  Locke, 
in  endeavoring  to  prove  that  the  principles  of  morals 
are  susceptible  of  as  strict  demonstratioa  as  those  of 
mathematics,  says,  where  there  is  no  property  there 
can  be  no  injustice ;  for  the  idea  of  prqperty  being  a 
fight  to  any  thing,  and  that  the  idea  of  injustice  be^ 
ing  an  invasion  of  that  right,  it  is  evident  that  these 
ideas  being  thus  established,  and  these  names  annexed 
to  them,  we  can  as  certainly  know  these  propositicms 
to  be  true,  as  that  a  triangle  has  three  angles,  equal 
to  two  right  angles/  And  the  civil  law,  perhaps  the 
most  exact,  consistent,  and  comprehensive  code  the  sa- 
gacity of  man  ever  framed  and  systematised,  express- 
ly asserts  the  same  principle :  Nam  is  videtur  nuUam 
actionem  habere  eui  propter  inopiam  adversarii  inanis 
actio  est. — Desinit  debitor  esse  is,  qui  nactus  est  ezcep^ 
tionem  justam,  nee  a6  naturali  equitati  ablwrrentemJ" 
The  States,  then,  in  exercising  the  natural,  inherent, 
and  indispensable  power,  of  discharging  poverty,  dis- 
tress, and  absolute  indigence  and  inability,  from  pay- 
ment, have  not  only  conducted  themselves  lawfully 
and  constitutionally,  but  the  omission  to  have  done 
it  would  have  been  impiously  absurd ;  and  it  is  an 
unjust  imputation  upon  the  constitution  of  the  United 
States,  to  suppose  a  prohibition  against  the  exercise 
of  such  a  power  somewhere  in  society.  As  to  insol- 
vencies, Congress  cannot  exercise  it.    As  to  bank- 

a  Lackers  Worh^  lib,  4.  p.  258.  fol.  edit, 
b  Aylifft,  506.  Dig.  I.  4.  tit.  3.  s.  6. 
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niptcies,  they  refuse.  The  States,  therefore,  must  ex->  wui 
ercise  this  power.  The  oblig^tioiis  of  natural  law,  and  ^"^^^^ 
the  iiiiiiQoiions  of  our  religioii,  which  religion  is  a  part  ^  ▼>. 
of  our  ooattBOH  lav,  iaipo9es  it  as  a  duty  diat  dio  mm. 
waals  <ii  the  poor  should  be  relieved.  Strange,  in* 
cleed,  is  it,  that  the  laws  jshoidd  at  the  same  moment 
press  upon  society  two  dijities,  so  inconsifltent  and 
eontradictory,  as  that  of  ewcting  for  the  payment  iif 
his  debts^  what  the  iooipoyerii^d  and  iai|>iisofied 
debtor  has  not ;  and  obliging  those  who  have  some-* 
thii^,  to  give  him  a  share  of  what  they  have,  to  save 
bim  fropi  su&ring  or  death.  Although  it  has  been 
strenooMisly  insisted  that  the  abstraction  of  the  remedy 
is  a  violation  of  the  contract,  yet  it  has  also  been  ioti* 
mated,  thatif  erroneous  in  this  particular,  the  $ubstaiice 
of  the  argument  on  the  other  side  would  still  remain 
correct,  in  as  mqch  as  not  only  the  person  of  the 
debtor,but  the  debt  itself,  was  discharged.  It  may  per* 
hsips  be  doubted,  whether,  though  the  person  be  dis*^ 
charged  from  the  debt,  the  debt  itself  be  esmnguisfaed. 
At  the  utmost,  the  tendency  of  the  doctrine  coisitend* 
ed  for,  would  be  but  tp  give  the  creditor  a  right  to 
the  miserable  chance  of  the  future  acquisitions  of  the 
insolvent,  by  a  future  action ;  and  that  chance,  ren- 
dered the  more  desperate  by  the  consideration^  Uiat 
arrest,  that  is,  imprisonment,  is  almost  the  only  mode 
of  instituting  actions  in  the  United  States.  Grant 
that  the  remedy  may  be  given,  or  withheld,  or  modi- 
fied, by  the  legislatures  of  the  States,  and  the  dif- 
ference between  us,  in  practical  result,  is  not  worth 
contending  for.  This  couM  not  be  what  the  Con*- 
^Mltioa  fafKl  10  view.    According  to  the  doctzine  on 
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1819.       the  other  side,  you  discharge  the  debtor  from  prison, 
to  condemn  him  to  work  in  the  mines,  and  that  too 
with  his  chains  upon  him.    You  remit  the  lesser  to 
inflict  the  greater  punishment.  You  take  him  from  a 
life  of  listless  indolence,  where  you  are  obliged  to 
maintain  him,  and  doom  him  to  a  life  of  labour 
without  hope.     Nay,  worse,  you  so  place  him  as  to 
have  every  step  watched  by  a  lynx-eye  avarice ;  every 
mcNrsel  he  puts  into  his  mouth  counted  and  weighed ; 
every  personal  indulgence  censured;  every  family 
sympathy    scanned   and  reprimanded.     Well  was 
it  said  by  a   learned   judge,   that  such    freedom 
would  be  a  mockery ;   nay,    worse,   it  would  be 
aggravated  slavery  and  complicated  misery.     It  is 
admitted,  that  the  State  has  a  right  to  the  service  of 
its  citizens.     It  may  open  its  prison  doors  even  to 
criminals;  what  services  can  ever  be  rendered  by 
him  who  is  pre^d  down  to  the  earth  by  a  poverty 
that  must  be  hopeless  and  interminable  ?    The  State 
wants  the  services  of  its  citizens  to  fight  its  battles 
on  the  land  and  ocean,  to  cultivate  its  fields,  to  en- 
large its  industry,  to  promote  its  prosperity,  to  sig- 
nalize  its  fame.     It  does  not  want  a  heartless,  pur- 
poseless, mindless  being — but  half  a  man — a  worse 
than  slave. — It  wants  a  citizen  with  all  his  worth  and 
all  his  energies  of  body,  mind,  and  soul.     The  line 
of  distinction  drawn,  by  the  opposite  counsel,  be- 
tween bankrupt  and  insolvent  laws,  is  wholly  mis- 
taken»     So  far  from  the  diflference  between  them 
consisting  in  the  circumstance  of  the  bankrupt  law 
discharging  the  debt  itself,  whilst  the  insolvent  law 
discharges  the  person  of  the  debtor  only,  it  is  an  his- 
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torical  fact,  that  the  early  Englbih  statutes  of  bank-  in%. 
riiptcy  did  not  provide  for  the  discharge  either  of  the 
debt  or  of  the  person.  Discharge  is  not  mentioned, 
or  in  any  way  provided  for,  until  the  4th  or  6th  of 
Anne ;  that  is,  after  the  system  of  bankruptcy  had 
been  established  almost  two  centuries.  But  it  is 
expressly  provided  for,  it  b  the  object  and  intention 
of  the  first  regular  insolvent  law  of  England,  in  the 
time  of  Charles  II.  and  of  the  act  of  1755,  which 
served  as  a  model  for  colonial  legislation.  The  law 
of  New-York  of  1755,  and  that  of  Rhode  Island 
of  1756,  were  copied  almost  ^verbatim  from  this  last. 
There  is  even  now  no  discharge  in  the  case  of  a 
second  bankruptcy,  unless  the  debtor  pays  seventy- 
five  per  cent,  of  his  debt,  and,  in  England,  none  at 
all,  if  he  has  even  had  the  benefit  of  an  act  of  in- 
solvency.* A  construction  merely  technical  ought 
not  to  be  given  to  such  an  instrument  as  a  constitu- 
tion of  government.  If  any  instrument  ought  to  re- 
ceive an  equitable  and  liberal  interpretation,  afiected 
by  the  events  which  preceded,  it  is  that  of  a  great 
treaty  of  confederation  between  various  states  who 
were  compressed  into  union  by  obvious  motives  and 
considerations,  of  common  wrongs  sustained,  mu- 
tual errors  committed,  and  equal  advantages  to  be 
gained.  Our  interpretation  of  such  an  instrument 
ought,  at  least,  to  be  as  liberal  as  of  a  remedial  sta- 
tute. We  ought  to  be  as  unshackled  as  in  the  inter- 
pretation of  a  last  will  and  testament,  where  the  in- 
tention of  the  testator  is  the  polar  star  to  direct  us ; 

^'GilUn*$  Bankr.  Law,  395.  in  notis.      Act  of  Coog^resi  of 
laOO,  c.  173.  s.  67. 
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iai9.  \^hete  we  have  a  right,  if  the  wcH-ds  are  ambigooo^) 
to  seek  for  illttstration  from  the  condition  and  cir- 
tttststances  of  the  testator's  familj.  What  was  the 
condition  of  the  American  family?  What  were  the 
erils  which  this  article  of  the  constitution  was  in- 
tended to  remedy  ?  Undoubtedlj  those  acts  of  despe*- 
ration  and  violence,  to  which  many  of  the  States,  in 
a  parotysib  of  revolution,  resorted,  and  those  acts  of 
impolitic  and  selfish  injustice  to  which  they  continued 
to  resort,  in  that  more  dangerous  moment,  after  the 
efiect  o£  mighty  impulses  had  ceased,  and  was  sue* 
ceeded  by  inevitable  relaxation  and  debility.  These 
plainly  indicate  what  were  the  evils,  and  demonstrate 
for  what  this  remedy  was  intended.  As  to  the  effects 
of  poverty,  of  indigence,  of  natural  and  moral  im<- 
possibility  to  perform  contracts,  neither  foreign  ha* 
tions,  nor  our  own  citizens  complained.  These  must, 
and  do,  from  the  vicissitudes  of  human  life,  and  the 
long  catalogue  of  human  ills,  exist  in  all  countries 
and  societies.  This  provision  of  the  constitotion  is 
applicable  to  those  cases  which  suppose  a  freedom 
from  imprisonment,  and  ability  of  payment,  and  a 
fraudulent  evasion  of  it.  They  suppose  the  case  of 
a  man  who  would  pay  all  his  debts,  but  that  from  the 
course  of  events,  if  his  contracts  were  literally  in- 
terpreted and  immediately  enforced,  he  would  pay 
too  much,  if  he  paid  according  to  its  terms.  The 
apology  for  these  laws,  which  the  constitution  in* 
tended  to  interdict,  was,  that  he  contracted  the  debt 
when  society  was  peaceful  and  prosperous;  vHmh 
land  was  high ;  when  coin  was  in  circulation ;  when 
markets  for  produce  were  open,  and  the  whole  course 
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of  commercial  intercourse  free  and  unembarrassed ;      1819. 
and  he  was  called  upon  to  pay,  when  every  particu- 
lar, in  this  state  of  things,  was  reversed.     In  pro- 
tiding  a  remedy  for  this  terrible  fluctuation  of  afiairs 
after  a  storm,  and  the  subsidence  of  the  agitated 
ocean   of  society  into  that  dangerous  calm  which 
always  succeeds,  the   States  erred  extravagantly: 
diey  issued  paper  money  ;  they  set  off  barren  lands, 
by  an  arbitrary  appraisement,  for  the  payment  of 
debts ;  they  curtailed  interest ;  they  made  specific 
articles  a  tender  ;  they  altered  the  contract  as  to  its 
facts,  its  terms,  its  conditions ;  they  revoked  theur 
own  grants ;  they  interfered  in  private  concerns- 
Dot  as  they  had  a  right  to  do,  by  the  equal  pressure 
of  a  general  and  permanent  system,  granting  relief 
to  avowed  insolvency  and  distress,  but  by  extending 
indulgences  in  particular  cases,  and  arming  debtors 
with  privileges  against  their  creditors.     In  reviewing 
the  history  of  the  period  referred  to,  it  will  be  seen 
that  insolvent  laws  were  complained  of  by  no  one 
as  the  evil  of  the  times,  except  by  Mr.  Hammond, 
the  British  minister,  in  his  correspondence  with  Mr. 
Jefferson,  who  indignantly  and  eloquently  repelled 
the  imputation  that  they  were  a  violation  of  treaty ; 
and  yet  the  words  of  the  treaty  of  1783  were,  on  a 
similar  subject,  stronger  and  plainer,  perhaps,  than  the 
words  of  the  constitution :  British  creditors  were  to 
^  meet  with  no  lawful  impediment  to  the  recovery 
of  the  full  value  of  their  debts  in  sterling  money."  ^ 
In  the  debates  of  the  various  conventions,  no  suppq- 

a  Waiters  State  Papirs^  vol,  1.  p.  287. 
Vol.  IV.  21 
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1610.  3itk«  was  itarted^  that  this  clause  of  the  constitatiM 
was  iprohiibitxxf  of  the  aocustomed  relief  to  povectjr 
by  insdveiit  krws ;  and  no  amendment  was  offered  for 
the  purpose  of  avoiding  this  possibly  kirking  danger, 
except  in  die  coayencion  of  Rhode  Island,  the  las^ 
that  acted  upon  the  constkution ;  and  there  it  was  ce** 
jocted,  on  the  groand  that  the  passage  of  insolvent 
laws  was  do  where  prohibited  in  the  constitution,  and 
that  the  contrary  apprehension  was  a  dream  of  dis* 
temp^ied  jealousy.  The  practice  of  passing  kisol* 
rent  laws,  which  had  begun  so  early  in  colonial 
times,  which  bad  nniitorruptedlycontinaed,  and  was 
then  in  daily  tinblamed  operation,  was  not  even  re* 
ferred  to  as  an  eril.  This  is  expressive  silenoo  ■  tfais 
is  a  negative  argument  of  conclusive  force.  They 
Jiave  since  been  sanctioned  by  upwards  of  thirty 
years'  practice ;  by  the  absence  of  all  complaint ;  by 
the  decisions  of  State  and  Federal  Courts ;  by  the  ac* 
quiescMice  of  Congress ;  and,  what  is  more,  by  tlie 
acquiescence  of  creditors.  It  has  taken  upwards  of 
thirty  years  of  curious  inspection  to  discover  this  o&* 
cult  meaning,  covered  under  the  mystical  veil  of  con** 
ytitititioaal  language.  The  constitutba  had  reference 
to  those  acts  which  had  palpably  caused  discontent 
)ind  shame,  and  were,  unfortunately  for  us,  pectdiar 
to  oiiur  history.  To  have  inserted  them  in  odious  de* 
tml  would  have  disfigured  the  constitution,  and  ban 
^temifeU  a  disgrace  upon  the  most  brilliant  page  of 
our  history.  Against  paper  money  the  Convention 
h^d  provided.  They  then  guarded  against  the  other 
expedients  of  wrong.  They  did  not  mean  the  inser- 
tion of  an  abstract  dogma,  indefinite  in  its  extent,  of 
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fwaepsflg  and  daageroiis  generality.  Thej  astici**  xaia 
potedy  tliat  discreet  expositors  would  arrive  at  their  ^"^J^^^^ 
meaBing^  from  the  previous  history  of  the  country^  r, 
and  from  the  ccmsideratioa  of  the  well-known  evils  iiueu/ 
whieh  they  intended  to  remedy.  For  if  we  were  to 
give  oafy  a  technical  common  law  construction  to  this 
article  of  the  constitution,  innumerable  absurditieif 
would  thicken  upon  us;  we  should  frequently  lose 
the  benefit^  in  (be  plainest  case  for  which  it  was  'm- 
tended  ^  and  be  obliged  to  apply  it  in  others,  front 
which  the  instinctive  feeling  and  if  resistible  common 
sense  of  mankind  w^d  repel  it.  For  instance,,  ii  w^ 
are  ta  be  bound  in  verbal  fetters,  what  shall  we  dci 
with  a  jiudgment?  The  judges  of  England  have  d^ 
cfafed  that  a  judgment  is  no  contract.*  What  mi  inH 
kl  thi»  to  f«and  and  evasbn !  The  creditor  has*  mergeii 
has  contrslct  in  adjudgment ;  but  arrivifig  at  this  poinf^ 
he>  is  w^roteeted  by  the  constitution.  What  shall  we 
io  with-  miarriage,  which  is  a  contract^  tbe  mosi 
sokmd  and  sacred  of  all,  by  its  very  terms^  indissolu- 
ble and  eternal ;  but  yet  the  States  impair  it  by  diK 
voieea  «  menso  et  thoroy  and  dissolve  it  by  dii^oiceo 
^  viiteuh  nuririmoniL  If  it  impairs  the  obli$i;ation  of  at 
eeatiact  £sMr  a  living  insolvent  not  to  pay  alt  his  debts^ 
why  i»dtt:case  altered  when  he  is  dead  ?  Catf  a  dif^ 
fereat  ride  take  effiact  with  regard  to  his  substitute^ 
hia  esMsxtm  op  administrator  ?  This>  would,  not  ber 
aoie  ttaneasonable  tham  what  is  pnetended  to  bo  doBe» 
iitlieeasoof  the  Uvm^  man,  whose  eontfact  youmakev 
titbe^fhal  he  wiU,  at  aiL  events^  be  abb  ttir  pay  \x  ya» 

'^^  BIAdleMAiH.  Wbjitel,  5  Burr.  IMCk 
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I8if .      make  it  an  insurance  against  accident,  against  misfof* 
tune,  against  irresistible  force,  wide-wasting  calamity, 


t.  inevitable  nece$sitj ;  against  the  decrees  and  acts  of 
Gcxl  himself.  Let,  then,  the  rule  of  interpretatioiit 
as  to  insolvent  laws,  be  the  common  sense  of  man- 
kind, the  universal  agreement  of  those  who  have 
been  affected,  who  may  be  affected  by  them.  A  whole 
nadon,  on  such  a  subject,  cannot  be  in  the  wrong. 
The  parties  contracted  with  the  full  knowledge  of 
these  laws,  and  the  practice  of  the  States  upon  them. 
Every  creditor  knows  he  is  liable  to  be  paid  only  so 
far  forth  as  the  property  of  a  distressed  debtor,  on  a 
legal  and  bona  fide  surrender,  can  pay.  The  univer- 
sal consent  of  the  nation  and  its  public  authorities  is 
strongly  shown  by  the  practice  of  Congress  itself, 
whose  privileges,  it  is  said,  the  States  are  usurping. 
According  to  the  argument  on  the  other  side,  Con- 
gress, in  the  only  bankrupt  law  it  ever  passed,  im- 
paired the  obligation  of  contracts,  since  it  made  the 
discharge  of  the  debtor  referrable  to  past  as  well  as  fu- 
ture contracts.  Is  it,  indeed,  to  be  said,  that  Con- 
gress has  power  to  do  this,  and  that  the  prohibition 
of  this  power  to  the  States  is  an  implied  permission  of 
it  to  the  United  States  ?  Is  a  different  rule  of  right 
and  ethics  to  be  applied  to  these  different  authorities  ? 
Certainly  not.  Where,  indeed,  mere  polUkaJ  power 
is  prohibited  to  the  States,  Congress  may  exercise 
that  power  exclusively.  For  instance,  Congress  may 
emit  bills  of  credit  But  the  matter  is  different  in  a 
moral  prohibition.  Congress  have  no  more  right  to 
impair  the  obligation  of  a  contract  than  the  States. 
It  is  a  preposterous    presumption,  that  Congress 
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meant,  by  its.  bankrupt  law,  to  violate  the  injunction  1819* 
of  the  constitution,  when  they  left  the  payment  of 
debts,  according  to  the  undeviating  course  of  the  ci- 
yiiized  world,  to  be  discharged  out  of  the  surrender-  ^^^i^S! 
kl  estate,  rather  than  by  the  imprisoned  person  of  the 
debtor.  Communis  error  facit  jus :  In  a  most  impor- 
tant matter  in  the  constitution  of  this  very  Court,  a  co- 
ordinate branch  of  the  government,  in  giving  a  con- 
struction to  its  own  powers  and  organization,  it  has 
chosen. to  collect  an  interpretation  of  the  constitution 
from  acts  of  Congress,  from  the  uninterrupted  and 
unimpeached  practice  under  them,  rather  than  from 
the  bare  literal  words.  The  constitution  of  the  Uni- 
ted States  has  said,  ^^  there  shall  be  one  Supreme 
Court,  and  such  inferior  Courts  as  Congress  may, 
from  time  to  time,  ordain  and  establish.  The 
judges,  both  of  the  Supreme  and  inferior  Courts,  shall 
hold  their  offices  during  good  behaviour,"  &c.  De- 
pending solely  on  the  plain  signification  of  the  words, 
one  can  hardly  conceive  of  language  that  establishes, 
with  more  distinctness,  two  separate  judicial  depart- 
ments. One  Court,  existing  in  unity  and  supre- 
macy;  other  Courts  multifarious  and  inferior.  One 
original,  the  other  appellate ;  and  yet,  both  Congress 
and  this  Court  have  decided,  that  it  is,  at  the  same 
time,  one  and  many ;  inferior  and  supreme,  original 
and  appellate :  Nay,  more;  that  with  a  commission, 
which,  framed  in  the  words  of  the  constitution,  has 
only  reference  to  one  appointment,  that,  nevertheless, 
you  hold  both.  But  communis  error  facit  jus;  and 
all  these  apparent  inconsistencies  were  reconciled  by 
the  propriety,  of  acquiescing  in  a  construction  of 
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isi«;      tbe  constki^Qiiy  which  had  boeni  fixed  by  a  practies 
lUidsE  ity  for  a  peri<xl  of  aerefal.  jear&^ 


Mr*^  Ik  JB*  Ogden^  oa  thd  same  mde,  argued,  diar^ 
supposing  the  law  of  New-York  in  ^estiow  to 
be  a  bankrapt  law,  there  is  sothiiig  contatoed-m  th« 
cottstimiieo  oi  the  United  Slates,  to  pvoMim  tke  Le* 
gislatiire  of  that  Stale  from  passing  mch  a  law; 
There  is  na  express  prohibition  to  be  found  ia^  tlM 
conatiHrthro ;  and  if  any  profaibitiew  exislSy  n  nmsi  be 
sought  for  either  in  the  daase  gi^mg  Congress  powt* 
er  ^^  to  establish  a  unitibrm  rule  of  natisralizaifimi^  and 
unifonn  laws  om  the  subject  of  bankmpficies-  througin 
QMl  thfi  United  States,'^  an  ia  the  clause  which  pro- 
bifahs  tdie  Stales  from  passing  ^  any  ez post  Jack^hm^ 
ec  hw  impairing  the  obligation  of  contracts/' 

I.  Does  the  first  claasey  which  has  been  memioflh 
ed^  prohibit  the  States  firom  passing  bankrupt  kwB  ? 
'fhe  consdtutioay  aftsr  giving  certain  powers  to  Cobm 
gress,  in  some  cases  prohibits^  by  express  wonb, 
the  States^firom  exercising  those  powers,  and!  ift  oAfer 
cases  it  contains  no  such  prohibition^  Why  shouM 
the  Con¥enti€m  insert  express  prohibitions  as  to  saate 
powers,  and'  not  as  to  all,  if  it  was  intended^  diatf 
all-  shonld  be  prohibited.  ?  The  mention  of  one  in  ^k& 
prohiibitioa'  is  the  eixclusion  ef  all  ediers^  no^  mew^ 
tioned j  from^  it.  The  con6titu<^»  first  dieclarea  wihnfl 
pewer»  Congress  shall  have ;  and*,  then^  what  powers 
the  Slates  shsR  no  longer  haife^  Among  the  powenf 
Aw  tahen  from  the  Smtes^  this  of  passing  baakmpC 
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iaws  is  not  eoumenrtecL    h  it  not  a  fair  condusio^      i^io. 
from  tUs^thst  the  Convention  did  not  intend  to  take 


tkis  power  from  the  States  ?  Would  they  &ot  have  t. 
expressly  done  so,  as  they  did  in  tbe  case  of  other 
powers,  where  such  was  their  indention  ?  And  let  it 
beTemembered,  that  tiiis  subject  of  bankruptcies  wai 
iiiought  immediately  to  the  view  of  the  convention 
in  a  preceding  article,  in  which  the  powers  of  Con- 
gress are  enumerated.  The  powers  given  to  Con* 
gresB  by  the  oonstitudoa,  may  be  divided  into  three 
classes:  iPirsL  Those  which  are  national  in  their  na«- 
ture,  aad  which  are  vested  in  Congress,  as  the  sove^ 
rsign  power  of  the  nation  or  Union.  Second.  Those 
powers  which  are  given  to  Congress,  and  from  dM 
eiercise  of  which  the  States  are  expressly  excluded. 
nird.  Those  which  are  given  to  Congress,  and  from 
the  exercise  of  which  the  States  are  not  excluded. 
Under  the  Jirst  class  may  be  enumerated :  the  power 
to  borrow  money  on  the  credit  of  the  United  States; 
to  regulate  commerce  with  foreign  nations  and  among 
the  several  States ;  to  provide  for  the  punishment  of 
connterSeiting  the  securities  and  current  coin  of  the 
United  States ;  to  constitute  tribunals  inferior  to  the 
Supreme  Court  of  the  United  States ;  to  define  and 
punish  pimcies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations ;  to  de- 
sbre  war,  grant  letters  of  marque  and  reprisal,  and 
to  nake  rules  concerning  captures  on  land  and  wa* 
tsr ;  to  raise  and  support  armies ;  to  provide  and  main* 
lain  a  navy ;  to  provide  for  organizing,  arming,  and 
disciplining  the  militia,  &c.  Most  of  the  powers 
wkic^  have  been  enumerated,  could  manifestly  never 
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.  1819.  ^  exercised  by  the  States,  because  they  apply  to  the 
Union,  for  which  the  legislature  of  no  one  State 
ever  could  legislate.  The  remainder  of  them  re- 
gard our  intercourse  with  foreign  nations,  .and,  there- 
fore, necessarily  concern  the  whole  nation  collec- 
tively, and  no  one  part  of  it  in  particular.  There 
was  no  necessity  for  the  constitution  to  prohibit  the 
States  from  exercising  these  powers,  because,  from 
their  very  nature,  they  would  only  be  exercised  by 
the  general  government  Second.  Those  powers, 
which  are  given  to  Congress,  and  from  the  exer- 
cise of  which  the  States  are  expressly  exclud- 
ed, are,  the  power  to  levy  and  collect  duties  and 
imposts  ;  to  coin  money  and  regulate  the  value 
thereof;  and  to  this  class  might,  perhaps,  be  also 
added,  the  powers  to  raise  armies  and  maintain  a  navy, 
which  have  been  before  stated  in  the  first  class  of 
powers,  but  from  the  exercise  of  which  the  States 
are  in  terms  prohibited  in  time  of  peace.  Under  the 
third  class  of  powers,  or  those  which  are  given  to  Con- 
gress, and  from  the  exercise  of  which  the  States  are 
not  precluded,  are  the  powers  to  levy  and  collect  taxes 
and  excises ;  to  establish  a  uniform  rule  of  naturali- 
zation, and  uniform  laws  upon  the  subject  of  bank- 
ruptcies throughout  the  United  States ;  to  regulate 
the  Value  of  foreign  coins,  and  fix  the  standard  of 
weights  and  measures ;  to  establish  post  offices  and 
post  roads ;  to  promote  the  progress  of  science  and 
useful  arts,  by  securing,  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  writings 
and  discoveries.  From  the  exercise  of  any  of  these 
powers,  the  States  are  neither  expressly,  nor  by  any 
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hit  rule  of  construction,  excluded.  To  levy  and  col-       i8i9. 

*         « 

lect  taxes  and  excises,  is  a  power  given  to  Congress.  ^"^T^^"^!^ 
Is  it  taken  from  the  individual  States  ?  If  it  were,  the        t.  ^ 
State  governments  must  have  expired  at  the  mo-      shield, 
ment  the  general  government  came  into  existence. 
Without  the  povrerof  levying  and  collecting  taxes,  no 
goYemment  can  exist.    If  this  power  to  levy  and  col- 
lect taxes  and  excises,  which  is  given  to  Congress, 
be  not  an  exclusive  power,  why  should  the  others  be 
so  ?    Every  argument  which  has  been  used,  applies 
with  equal  force  to  this,  as  to  the  other  powers.  The 
power  is  expressly  given  to  Congress,  and  if  it  be 
true,  as  it  has  been  contended,  that  every   power 
given  to  Congress  is  necessarily  exclusive,  this  must 
be  so ;  and  if  it  be  not  exclusive,  there  is  nothing  in 
the  argument  of  the  counsel  for  the  plaintiff.     But  it 
may  be  asked,  do  then  the  government  of  the  United 
States,  and  of  the  individual  States,  both  possess 
these  powers  ?    And  have  they  a  concurrent  right  to 
exercise  them  ?  We  answer,  that  they  have  a  concur- 
rent power  on  the  subjects;  they  may  both  legislate 
in  any  of  this  class  of  powers.     Congress  and  the 
individual  States  may  both  tax  the  same  article  of 
property,  and  both  taxes  must  be  paid.     Congress 
has  passed  laws  imposing  a  land  tax :  was  it  ever 
supposed,  that  their  exercising  that  power  necessarily 
took  from  the  State  legislatures  their  right  of  exer- 
cising it  ?    Congress  has  power  to  establish  a  uni- 
form rule   of  naturalization :    is  this  an  exclusive 
power?    The  power  of  admitting  foreigners  to  the 
rights  and  privileges  of  natural  born  citizens,  was  a 
right  which  bad  been  exercised  by  every  State  in  the 
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1819.  Union,  from  the  date  of  their  Independence  dowft 
to  the  adoption  of  the  Federal  Constitution.  With 
a  large  portion  of  their  territory  uncultivated,  and 
uninhabited,  except  by  savages,  the  power  and  right 
of  encouraging  the  emigration  of  foreigners  had  be- 
come a  sort  of  common  law  of  the  country ;  it 
originated  with  our  fathers,  when  they  first  settled 
in  the  country,  and  had  continued  ever  since;  it 
formed  a  prominent  feature  in  the  system  of  laws 
in  every  State  in  the  Union.  Suppose  Congress 
had  never  thought  proper  to  exercise  the  power  given 
to  it,  of  establishing  a  uniform  rule  of  naturalin* 
tion ;  was  it  intended  by  the  Convention,  that  the 
States  should  no  longer  exercise  that  power,  and  that 
the  omission  of  Congress  to  legislate  on  the  subject, 
should  operate  as  a  bar  to  the  admission  of  foreigners 
to  the  rights  and  privileges  of  citizens,  and  thus  put 
an  end  to  emigration  ?  The  first  act  of  Congress^ 
entitled,  ^^  An  act  to  estaljjish  a  uniform  rule  of  na- 
turalization," was  passed  in  March,  1790,  and  pre- 
scribed the  mode  in  which  a  foreigner  might  become 
a  citizen  of  the  United  States ;  but  it  did  not  declare 
that  the  mode  therein  prescribed  should  be  uniform 
throughout  the  United  States,  and  that  no  State 
should  thereafter  admit  foreigners  to  the  rights  of 
citizenship.  After  the  passage  of  this  law,  some' of 
the  States,  Virginia  and  Pennsylvania,  the  former 
certainly,  and  it  is  believed  the  latter,  continued  to 
exercise  this  power  of  naturalization  until  January, 
1795,  when  Congress  passed  an  act,  entitled,  ^^  Aa 
act  to  establish  a  uniform  rule  of  naturalization,  and 
to  repeal  the  a^t  heretofore  passed  on  that  subject ;" 
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which  act,  for  the  purpose  ^^  of  carryiiig  into  com-  1819. 
plete  effect  the  power  given  by  the  constitution  to 
establish  a  uniform  rule  of  naturalization  through- 
oat  the  United  States,"  declares,  that  any  alien  may 
be  admitted  to  become  a  citizen  of  the  United  States, 
9T  any  of  them^  upon  the  conditions  contained  in  the 
said  act,  ^  and  not  otherunse.^^  After  Congress  had 
thus  legislated  upon  the  subject,  and  had  established, 
what  by  the  constitution  it  had  a  right  to  establish, 
a  uniform  system  of  naturalization,  no  State  could 
legislate,  and  none  ever  attempted  to  legislate,  on 
the  subject.  Wherever  a  power  is  exercised  by 
Congress,  and  there  is  nothing  incompatible  in  its 
exercise  by  the  States,  they  may  both  exercise  it, 
and  the  laws  passed  by  both  are  binding  and  consti* 
tutional.  If  Congress  has  a  power,  and  exercises  it 
in  such  a  way  that  the  exercise  of  the  same  power 
by  thtf  individual  States  would  be  incompatible  with 
its  exercise  by  Congress,  then  the  State  law  must  give 
way ;  it  must  yield  to  the  law  of  Congress :  not  because 
the  law  of  the  State  is  unconstitutional,  and,  therefore, 
void,  but  because  the  power  of  Congress  is  supreme, 
and  where  the  State  laws  interfere  with  it  they  must 
yield.  The  6th  article  of  the  constitution  declares, 
that  ^^  this  constitution,  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  su- 
preme law  of  the  land  ;  and  the  judges  in  every  State 
shall  be  bound  thereby,  any  thing  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwithstand- 
ing.''   From  this  clause  the  Convention  evidently 
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1819.  supposed  that  the  laws  of  the  United  States,  and  of 
the  individual  States,  might,  in  some  cases,  coniSict 
with  each  other,  (which  they  never  could  do,  if  they 
could  never  legislate  upon  the  same  subject,)  and  meant 
to  provide,  when  they  did  conflict,  that  the  State  laws 
should  yield,  and  the  laws  of  the  United  States  be 
supreme.  But  until  Congress  does  legislate,  and  in 
such'  a  way  as  to  preclude  the  Stales,  the  States  re-^ 
tain  their  power  to  legislate,  on  the  class  of  cases  we 
are  now  considering.  Congn^ss  has  power  to  fix  the 
value  of  foreign  coins.  If  it  had  never  le^.jlated  upon 
that  subject,  were  the  States  prohibited  from  fixing 
the  value  of  foreign  coins  ?  Congress  has  power  to 
fix  a  standard  of  weights  and  measures.  If  it  should 
never  exercise  that  power,  were  the  individual  States 
to  be  left  without  any  standard  of  weights  and  mtea- 
sures  ?  But  it  is  said,  that  an  act  of  legislation  is  an 
act  of  the  sovereign  authority  of  the  society,  and  that 
it  would  be  a  strange  act  of  sovereign  authority, 
whose  power  can  be  put  an  end  to  whenever  Con- 
gress choose  to  legislate,  and  is  to  revive  again  when 
Congress  choose  no  longer  to  legislate.  Thi^  is  said 
to  be  an  anomaly  in  political  science,  and  absurd 
upon  the  face  of  it.  But  we  ask,  whether  our  whole 
form  of  government  is  not  new  and  unheard  of,  until 
established  here  ?  Is  not  our  constitution  an  anoma- 
ly ?  Is  it,  therefore,  not  to  be  executed  ?  To  a  person 
unacquainted  with  the  nature,  power,  and  extent  of 
pur  political  institutions,  before  and  at  the  time  the 
constitution  of  the  United  States  was  formed  and  es- 
tablished, many  parts  of  it  would  be  wholly  unintel- 
ligible, and  no  proper  construction  could  be  given  to 
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it,  without  bearing  in  mind  the  political  condition  of      is  19. 


the  people  i^ho  ordained  and  established  it.  Citizens 
of  separate  and  independent  governments,  they  adopt- 


Sturges 
▼. 

ed  this  constitution,  not  because  they  had  no  govern-  shield.  * 
ment,  but  because  they  had  several  governments  ;  to 
secure  to  themselves  those  blessings  of  peace  and  in- 
dependence which  they  had  earned  by  their  common 
sufferings,  and  which  were  the  reward  of  their  com- 
mon blood  and  treasure.  Fearing  the  approaches  of 
those  petty  jealousies,  which  are  always  engendered 
in  petty  states,  and  which  might  soon  array  against 
each  other  those  arms,  which  had  been  so  lately 
united  against  the  common  enemy,  they  established 
this  constitution.  It  is  without  example  ;  and  it  is  no 
argument  against  it,  to  say,  that  the  powers  vested  by 
it  in  Congress,  and  left  by  it  in  the  several  States,  are 
novelties.  If  the  construction,  for  which  we  contend, 
be  given  to  it,  there  is  perfect  harmony  in  all  its  parts. 
But  another  argument  has  been  stated,  and  urged 
with  some  earnestness  against  us,  which  is  founded 
upon  the  declaration  in  the  constitution,  that  the  rule 
of  naturalization  and  the  laws  of  bankruptcy  are  to 
be  uniform  throughout  the  United  States.  The  ar- 
gument is  this:  the  constitution  says,  the  system  of 
bankruptcy  shall  be  uniform  throughout  the  United 
States.  If  the  several  States  have  power  to  legislate 
on  the  subject,  the  systems  would  be  multiform ;  it  is, 
therefore,  evident,  that  the  Convention  intended  that 
Congress  should  alone  have  the  power  of  establish- 
ing the  system  of  bankruptcy,  and  that  the  States 
were  to  be  excluded  from  the  exercise  of  any  such 
power.    Now,  if  there  be  any  solidity  in  this  argu- 
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1819.  ment,  it  would  prove,  that  whiDever  the  Conventioa 
^*<^^^^^^  declares  that  any  laws  passed  by  Congress  sfuUl  be 
▼.  .  uniform  throughout  the  United  States,  the  power  of 
shield,  passing  such  laws  is  necessarily  exclusive.  But  Con- 
gress has  the  power  of  levying  and  collecting  dutieSy 
imposts  J  and  excises;  and  the  Convention  declares, 
that  ^^  all  duties,  imposts,  and  excises  shall  be  uni- 
form throughout  the  United  States ;"  and  yet  it  never 
has  been  contended  that  this  power  is  exclusive.  As 
to  excises^  many,  and,  it  is  believed,  most  of  the 
States,  have  always  exercised,  and  still  do  exercise, 
the  power  of  levying  and  collecting  excises.  And  so 
far  was  the  Convention  from  considering  the  power 
given  to  Congress  to  levy  and  collect  duties,  imposts, 
and  excises,  as  an  exclusive  power,  because  they 
were  to  be  uniform^  that  in  the  next  article  of  th« 
constitution  the  States  are,  in  express  words,  prohi- 
bited from  levying  and  collecting  imposts  and  duties. 
Why  was  this  prohibition  inserted,  if  the  States  were 
already  prohibited  from  the  exercise  of  that  power  ?  If 
the  power  of  establishing  uniform  laws  as  to  duties, 
imposts,  and  excises,  vests  no  exclusive  power  in  Con- 
gress, in  relation  to  those  subjects,  why  should  the 
power  of  establishing  uniform  laws  of  bankruptcy 
and  naturalization  exclude  the  States  from  the  exer- 
cise of  those  powers  ?  It  has  been  said,  that  every 
power  given  to  Congress  is  necessarily  exclusive  and 
unlimited,  unless  it  be  expressly  limited  in  the  con- 
stitution ;  or  unless,  from  the  power  itself,  it  is  neces* 
sarily  a  limited  power.  If  this  be  true,  then  it  fol- 
lows, that  if  the  constitution  had  given  power  to  Con- 
gress to  pass  a  law  establishing  a  rule  of  naturaliza- 
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tioo,  and  a  system  of  bankruptcy,  the  power  would  1819. 
bave  been  exclusive,  and  the  States  would  have  re- 
tained no  power  to  legislate  on  those  subjects.  Why, 
then,  was  it  thought  necessary  by  the  Convention,  to 
declare  that  the  laws  upon  these  subjects  should  be 
uniform  ?  Not  because  the  power  was  to  be  an  ex- 
clusive one,  but  because,  as  each  State  retained  the 
power  of  legislation  upon  these  subjects,  a  variety  of 
laws  and  systems  might,  and  necessarily  would  be, 
introduced,  which  might  and  probably  would  have 
an  effect  upon  the  general  commerce  of  the  country, 
and  be  attended  with  consequences  unfavourable  to 
the  general  welfare  and  prosperity ;  and,  therefore, 
power  was  given  to  Congress,  whenever  they  thought 
proper,  to  put  an  end  to  these  various  and  discordant 
systems,  by  establishing  one  uniform  system,  to  per- 
vade the  whole  United  States.  So  far,  therefore, 
from  the  insertion  of  the  word  uniform^  in  this  clause 
of  the  constitution,  affording  any  argument  in  favour 
f£  the  exclusive  power  of  Congress  to  make  laws 
upon  the  subject  of  bankruptcies  and  naturalization, 
it  was  the  existence  and  probable  exercise  of  the  pow- 
er of  the  States  to  legislate  upon  those  subjects,  which 
induced  the  Convention  to  give  power  to  Congress 
to  establish  a  uniform  system  throughout  the  United 
States.  i(^.system  of  bankruptcy  is  the  creature  of 
commerce  ;  its  end  and  its  object  are  at  once  to  give 
and  support  commercial  credit.  Some  of  the  United 
States  are,  from  their  situation,  habits,  and  pursuits, 
commercial :  others  are  agricultural.  To  the  one,  a 
system  of  bankruptcy  may  be  very  convenient,  if  not 
eiteiitial ;  to  the  other,  such  a  system  may  not  only 
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be  unnecessary,  but  ruinous.  Hence  the  difficultj 
which  was  foreseen,  and  is  now  felt,  of  establishing 
any  uniform  system,  to  pervade  the  Union,  and  hence 
would  have  been  the  manifest  impropriety  of  taking 
from  the  States  all  power  of  legislating  upon  the 
subject,  and  vesting  that  power  exclusively  in  Con- 
gress. It  is  said,  that  as  Congress  has  the  power  to 
.legislate  upon  this  subject  of  bankruptcies,  and  omits 
to  exercise  it,  it  is  an  expression  of  the  opinion  of 
Congress,  that  no  such  system  ought  to  exist  The 
omission  of  Congress  to  legislate,  amounts  to  a  de- 
claration, that  they  do  not  think  a  uniform  system 
is  necessary ;  and  they,  therefore,  leave  the  States  to 
legislate  upon  the  subject,  whenever  they  may  think 
it  proper  and  expedient  to  do  so.  That  Congress 
considers  the  States  as  possessing  this  power  is  evi-^ 
dent,  from  the  61st  section  of  the  bankrupt  law 
of  1800. 

•  2.  The  second  question  is,  whether  this  law  of  New- 
York  is  repugnant  to  that  clause  of  the  constitution 
which  prohibits  the  States  ^^  from  passing  any  ex  post 
facto  law,  or  law  impairing  the  obligation  of  con- 
tracts?" We  have  already  endeavoured  to  show,  that 
the  individual  States  have  the  power  of  passing  h(wk- 
rapt  laws.  What  is  a  bankrupt  law  ?  It  is  a  statute 
which,  upon  a  surrender  of  the  property  c^the  bank- 
rupt, discharges  both  his  person  and  his  future  ac-* 
quired  property  from  the  payment  of  his  debts.  This 
discharge  from  all  future  liability  is  one  of  the  prin- 
cipal objects  in  all  bankrupt  laws,  which,  for  the  be- 
nefit of  the  creditors,  provide  by  heavy  penalties,  for 
a  fair  and  full  surrender  of  the  debtor's  property ;  and 
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and  for  the  benefit  of  the  unfurtnnate  debtor  and  his  1^19^ 
family,  leaves  him  to  the  full  enjoyment  of  whatever 
his  talents  and  industry  may  enable  him  to  earn  for 
the  future  advancement  of  himself  and  faimly.  If, 
then,  the  constitution  recognizes  the  right  and  power 
of  the  States  to  pass  bankrupt  laws,  it  seems  to  foI-> 
low,  that  the  clause  of  the  constitution,  which  prohi* 
bits  the  States  from  passing  laws  impairing  the  oUi- 
gation  of  contracts,  does  not  include  a  prohibition  to 
pass  bankrupt  laws.  Whether  this  law  of  the  State 
of  New-York  is  to  be  considered  as  an  insolvent  law 
or  a  bankrupt  law,  it  is  unnecessary  for  us  to  inquire ; 
because,  though  great  pains  have  been  taken  to  prove 
that  it  is  a  bankrupt  law,  we  do  not  think  it  neces^ 
sary  to  show  that  it  is  not  If  it  be  a  bankrupt  law, 
the  State  had  a  right  to  pass  it.  If  it  be  an  insolvent 
law,  it  is  equally  within  the  scope  of  our  reasoning ; 
because,  if  an  insolvent  law,  which  discharges  the 
person  and  future  property  of  the  insolvent,  be  a  law 
impairing  the  obligation  of  a  contract,  within  the 
meaning  of  the  constitution,  so  is  a  bankrupt  law, 
which  does  the  same  thing.  But  we  have  shown 
that  the  States  have  the  power  of  passing  bankrupt 
laws.  They  have,  therefore,  the  power  to  declare 
that  an  unfortunate  debtor,  upon  the  compliance  with 
certain  conditions,  shall  be  discharged  from  all  lia^ 
Inlity  to  the  payment  of  his  debts ;  unleds,  indeed,  it 
can  be  supposed  that  the  Convention  intended  to  leav« 
to  the  States  the  power  of  passing  a  bankrupt  law, 
and  yet,  intended  to  deprive  them  of  the  power  of  in-i 
corporating  into  that  law  a  provision,  without  whicU 
no  system  of  bankruptcy  coqM  exist.    Is  a  b^k* 

Vol-  IV.  23 
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W<k  ^f  ^  ^^  ^  ^^  impaiiipg  tba  obligacioa  of  cootracts, 
^^V'V  yfjfiff^  th^  Kueaiiing  of  the  consiitution  ?  We  insis^that 
94imf.  ^  l^krppt  l^w,  so  far  from  being  ooQsidered  as  a .  law 
^^gW**  Iff  pairing  the  Qbl^tum  of  contracts^  ought  tp  be  re- 
g^l^  as  a  mocjo  of  enforciog  the  performaace  of 
cpHtir^ctSt  Tlpie  fr^t  object  oi  a  bs^nkrupt  system 
if  to  enforce  api)  secure  the  rights  of  creditorsi,  to 
save  tbepi  from  the  coqseqoences  of  fraudolea^  9pd 
ff^jU  cpfivejances  of  the  debtors ;  and  to  give  them 
ik§  bfsqefit  of  all  the  del^or's  property,  and  tbw  coqi- 
p^liog  the  d^btjMT,  ^  faur  a^  he  is  able,  to  pay  his 
d^)yt^  and  perfomi  his  cootracts.  It  aclMM>wledges 
t^  IIK|8|tQDce  of  the  co»t|ract ;  ^ad  the  binding  ibroi? 
of  the  cpntr^ct  is  t|ie  very  groimd  upon  whiclf  U  P^o- 
P09(|s»  losfplfr^  laws,  and  insolvent  la^H  disob^irg- 
ing  99  n^  the  person  as  the  fqture  acquisitianp  of  ^ 
debtAf)  ^n>P  tl|p  payment  of  his  debts,  bad  bfei? 
PHys^  by  RMu^y  of  the  S tastes,  both  before  and  after 
^  revplutioo,  and  mapy  of  theqa  were  in  force 
iv^en  the  consjitution  was  adopted.  The  nature  and 
e^iatefioe  of  these  {aws  was  well  l^nowB  tfi  the  Con- 
li^ption,  in  whiioh  were  i^me  of  the  greatest  }siW* 
yers  ip  the  country.  If  they  had  intepdisd  to  de* 
pn?e  the  States  of  this  power,  so  long  e)^rcisec|,  and 
IQ  weU  updprstpod,  would  they  not  have  expressed 
tjmt  intention  in  direct  terms,  instead  of  levying  H 
to  be  infqrred  f^rpm  wp^s  of  doubtful  import  ?  or  cm 
it  be  cpptepded  tbi^t  ^  Cpqv^ptipn  intended  th«l  ih^ 
3i(9fies,  by  cppstructipii,  should  be  deprived  of  tbeif 
ppwr,  and  were  afraid  tp  deprive  them  of  it  by  exr 
IF^  words,  fpr  fear  th?t  if  §pch  deprivation  was  unr 
dermpod  by  th^  S^a^s,  t)i^  woi))d  nptoo^Wfovt  to  it? 


OF  THE  UmTED  StATES.  it^ 

No  ttidi  Mottre  can  ol*  onght  ti)  be  attribtrfad  to  ih&  1829, 
CdiMtofiM :  afnd  if  ndt,  then  it  is  inconcdvible  that  ^^^^f^ 
tbey^boflld  ndt  have  expre^Iy  inchidM  i^^oheUt  y^-' 
AltM  ill  the  pMhibicioir,  if  tbey.  laA  intedded-  ihty  Mmt- 
should  be  included  in  it  It  has  alimidy  beeft  shcrf^ 
that  Congress  has  acted  upon  the  supposition,  that 
mc  Scatlet  ififte  hot  deprived  of  the  pofwei*  lik  '({ties* 
titth;  WfMttHM,  it  tl^ll  be  afsk^df,  M  th6  Cbtfv^-^ 
Urn  meiHk  by  ^hibiting  tte  Stat^  ftatu  pst^tig  ^ 
hMr  kafkiAa^  th«  ofafigntioti  ctf*  cdnttacts  ?  Vft  an^- 
stv«f,  thdt  they  itetLnt  to  include  in*  theii*  {Miklbi^ 
fibil  tH  ibose  ummiial,  and  pbrh^  imtHsb  feitv^ 
#bibh  fte  exigencies  of  the  times  bad  brigibdfted  ;^ 
1l4A6h  Che  distress  and  difficulties  of  the  i^VdldtiMr 
iBtmdi  to  hate  tendered  tfecessary,  protecfiuj^  tndi^* 
fklMfefitotti  the  payment  of  thehr  just  debts,  either 
1^  alloYtiag  them  to  ttitkf:  a  dednction  froth*  the 
attibuilt  of  ititi^est  due  on  them,  by  protracting  thtfe* 
^Meilt,  otby  permiuhig  them  to  withhold  tbeit 
pWperty  frtfa  their  crcditofs.  They  meatit  to  put  ia 
ditek  upon  flie  sovereign  authority  6f  the  Stikte^ 
(bemsdve^,  by  preveming  them  from  bredking  theit 
own  contracts,  from  revoking  their  c/wti  grants,  and 
vidlsttnig  the  chartered  rights  of  corporations.  Itt 
Aort,  they  meant  to  suppress  all  thd^  hiteHei^6e!( 
Whh  private  rights,  which  are  not  Withm  tbiS  prdjier 
prdvlnce  of  legislation,  the  evilsof  wMch  hadtnittrfdW 
I*  Ha  urtdomtiion  degree  iti  this  countfy.  fiuC  ihff 
did  nM  IMliil  to  Repeal  all  those  laws,  or  f6  ptdvtitt 
ti«  eiMcttfleM  6f  other  simifM  hWs,  vvfticb  hate  ejt-* 
iMd  }ft  every  divfliz^d  ^e  atfd  conntr/,  for  <he  pM- 
tection  of  unfortunate  debtors^  apd  t|ie  pif  ofshment  of 


186  CASES  IN  THE  SUPREME  COURT 

1819. .  frauds  upon  creditors ;  which  do  not  impair  the  olili- 
gation  of  contracts,  but  enforce  it  in  the  only  mode 
the  nature  of  things  will  permit ;  and  which  Con- 
gress itself  has  the  power,  though  not  the  exclusive 
power  of  passing* 

Mr.  ffapkinsan^  for  the  plaintiff,  in  reply,  insisted, 
that  the  construction  of  the  constitution  contended  for 
by  the  defendant's  counsel  was  fallacious ;  and  even 
if  sound,  would  be  insufficient  for  their  purpose. 
That  the  power  of  passing  uqiform  laws  on  the  sub- 
ject of  bankruptcies,  was,  from  its  very  nature^  a  na- 
tional power ;  and  must,  therefore,  even  according  to 
the  opposite  argument,  be  exclusively  vested  in  the 
national  government*    That  the  power  of  passing 
naturalization  laws  is  exclusively  vested  in  Congress 
has  already  been  determined  by  the  Court.'    Yet 
both  this,  and  the  power  of  legislating  on  the  sub- 
ject of  bankruptcies,  are  contained   in  the  same 
clause,  and  expressed  in  similar  terms ;  and  it  is  ar- 
gued, on  the  other  side,  that  the  interpretation  must 
be  the  same  as  to  both.     It  is  also  said,  that  the 
power  of  Congress  to  pass  uniform  laws  on  the  sub- 
ject of  bankruptcies  is  consistent  with  the  States 
passing  laws  to  operate  until  Congress  act  upon  the 
same  subject.    But  we  give  a  different  interpretation 
to  the  word  uniform.    When  the  constitution  de- 
clares, that  ^^  Congress  shall  have  power  to  pass  uni- 
form laws,"  it  implies  that  none  but,  uniform  laws 
shall  exist :  that  Congress  alone  shall  establish  a 
bankrupt  system,  and  that  this  system  shall  be  um* 

a  Chirac  v.  Chirac,  S  Whem.  2S9. 
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Jwm.    OBe-iif  the  priacipal  motives  Tor  adopting      1819^ 
the  cewtitu tipn  was  to  raisd  the  credit  of  the  coaotry^    "JT^^ 
hj  esfablishipg  a  natimial  governindit  with  adequate     ^%^^ 
poweia  to  lediess  the  grievanoes  of  foreigHera,  ill*    ^^SS^ 
stead  of  compelling  them  to  rely  upon  the  capricidas 
and  contradictory  legislation  of  the  several  States. 
The  laws.  OQ  the. subject  of  bankruptcies',  frbm  theiif 

•  TBTjr  natute^  ought  to  be  the  same  throi/gh^ot  the 
UnioQ.1..  A  merchant  has  seldom  all  his  creators  eoa"- 
fined  to  one  pbce  or  State ;  and  a  discharge,  local  in 
itSHfiatiae,  gives  rise  to  various  intricate  questions  of 
the  hx  iiti  emUraetuSy  the  difficulties  of  which  are 
all  avoided  by  uniformity  in  the  laws.  It  is  ittipda^ 
siUe  to  maintain  that  this  law  of  New-Ydrk,^  ant 
other  State  bankrupt  law,  can  be  limited  iti  its  ope^ 
latioB'to  the  State  where  it  is  passed.  If  it  be  tion^ 
iCitntiottal,  it  must  operate  extra-territorially,  so  Iki 
as  it  may,  consistently  with  the  principles  of  utaiversal 
law.  Nor  is  the  power  of  Congress  confined  to  the 
enactiag '  «f  a  bankrupt  law  between  the  States. 
This  power,  like  all  the  other  powers  of  the  national 
government^  operates  directly  and  universally  upon 
all  the  citizens  of  the  UnicHi.  The  61st  section  of 
the  bankrupt  law  of  1800,  c.  173.  gives  nothing  to 
the  States  which  they  did  not  before  poslsess^  If  it 
intended  to  recognize  in  them  an  authority  not  re* 
served  by  the  constitution,  it  was  ineffectual  for  such 
a  purpose.  Congress  could  not  give  them  what  the 
constitution  had  not  given  them ;  nor  does  the  silence 
of  Coogress  on  the  subject,  since  the  act  of  1800  WM 
repealed^  manifest  the  opinion  of  that  body  that  there 
sbouki  be  various  laws  on  the  subject  throi)ghout  the 
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mBf      UifoftJ  it  xriAy  iHmu^  that  Cmgreis  ba^  itefemeS  it 

^^>^    «xp9^t  itfaaft  tfaltee  sbdit^  be  woihmim  th^  sill^^ 

®*i7*^    lig .fmh^failm: hidmrtv^  tee*  tlM  fte#s  (MT'Cm^ij^ 

fa|F)#Bn4fh-r)]f!  Mlittiag.td  4o  #baty  fwifhflifii^  wiMit 
yif  pB(Pf0htpMupei  Go^gliss  to  da  ?  Tl»  onbf  odMr 
BK;|d#.:iffvw4Mh  Cwgi«toMl]klis«mmtborixiastrf 

iup|l<lwfir8|  wotaM  be  bj  establiidiiDg  a  mifornr  iMiii*' 
iii^JbiVi  agMart  itt  oviraf  opinioDS  aod  ysi^gaamgL 
U  fhf^  Stiitaa  hw^  thd  potrer  cootaadM  iidr,  Whear 
Co^fffsm  does  jnot  exdicide  the  mtkmiilj'  wet^xA  ki 
Uy  thfHi .  €kM||fiwi  kttw  a  amimual' tkik^ 

bj  maa^tatniog:  ali  aH  tiiaes.  a  baolmipt  sy atani  vriiicb 
iVtl|i«)ui'iMxp«die«t5  for  the  pocpoae  of  prereaiiag 
tba  javik  aad  ooafiment^that  spring  freai  vaiiooa  lawtt 
^  siich  a  8ulge<tt*  Bat:  w^  beUere  that  the  Coatea** 
tioa  ^Kfes0A  diat  Congress  woM  exercise  the  power^ 
and  ia  that  vny  a  bankrupt  S3rst)eal  wohdd'bepio^ 
diioedr  But  stttl  this  is  Itifttathe  disc^etioii^  Gonh 
gross,  ami  t»  that  bedy  tmnf  such  considerations  be 
addiessedi  siace  it  is.  evid^t  that  the  iadrndiMd 
StatM  eaanot  prodoee  a  iff&fofm  sjsteni  hy  theit 
separate  lawsw  That  the  b^  of  New^York  io)  qusa^ 
tigais*  a*  ^anhmpt  law,  or  a  law  oa  the  sul^ect  of 
baakniptfiies,  (bare  ean?  be  no  doubt  It  has  the  Oa^ 
tiagaishing  ifaatuffe  of  a>  briaknipt  law.  It  disohargea 
th&  party  firosa  the  obligation  of  the  debl  eottipriy } 
wl^lst  an  insolveat  la4ip  disehavgeff  only  ins  pa#s<Mi 
ffom  iaapr]0aMieiit  Such  is  AedistmctiOD  iai  Eag;^ 
land  between  the  jieraianeaEl  banknqic  systeaiyand 
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the  iwpk^^  1a^  wl|k^  am  acmmBaUy  paapd^ 
(c9ffiinpi4y  called  ^  jL«B^'  ^^)  fiw  tfca  jNalMf*  of 

tiwir  4i«Im9^  w  Ss^igRinmit  of  oU  dMiff  jriropart jr  fot  ^SSl 
ik»  ^WpU  of  4)flit  K^qeditpfSt  Tbe  iawK  iiJ8tk0tiM 
pmTvlp^n  tiw  POOMDOOf  (of  EuBope^  beOirMBiAt 
Mhfmi*  fg^sMWy  vbicbiidMeharges  botk^dnc  pinna 
wd  ftt|uiif  imipertyy  4P4  tbo  ipe^^jp  6000110%  wUch 
dMcliaicffi  th§  fifr^oy  only,  ^Mraig  ibe  fbuioe  aeqiiuio 
tju^fui  of .  projpiecty  lifib)^  f^r  tbo  debt#  If  thk  ]f|«p 
f)if  N/^vrYpf)^  w^e  an  viiplf^oMt  law,  k  nigiitoo* 
«p^  witb  a  jau^rm  baiilMrppt  icpde  ;^  bi|«  tho  pio^ 
fuoDiiCftf  ibis  law  are  s^Qb  tb»t  jit  c^w^  oo-Mifltivilli 
ft  iwifixm  systept^  of  bMlMrwpt^y^  It^  tH^refoif,  Ad^ 
Iqw^,  thfOt  ix  if  a  bankrupt  jaw  w  Unp  Miso  of  dM 

ffffOflkvXiQ^r  If  ^  pawpr  pf  walUng  laws  M  *tlMl 
miyoQt  of  baokruptcj^  \^  §mo\mfe^  te  liotiuw^  M 
such,  was  irf^Focably  fy^^  H  tba  fN»tabii&knMt 
of  the  new  con^tiMti^o.  O41  tke  otbor  band,  if  it 
be  a  concurreot  pow%  i^  has  a^ys  l|pefl|.ao4  Mttt 
always  be,  concurrent  There  ip  nothing  co^^gaM 
in  it ;  nor  can  it  shift  and  alternate.  BM  wbotllflr 
th]9  be  a  bankrupt  or  an  insplrent  law,  and  wb^bot 
the  power  of  passing  bankrnpt  bwp  b^  ex^Hwif^  or 
cqnoiir^nt^  we  insist  that  thi^  l^w  M^  repagnap|.|i9 
the  cQQistitution,  a^  being  a  law  impairing  thc^  obli^ 
gation  of  contrac^^  U  has  been  urge4  that  p^^Ftiof 
eontraqdng  in  a  State  wb^rf  ^  bankrupt  law  in.  in 
force,  uiake  thaif  cpptraict  w^th  a  view  t»  that  iMT, 

RO  t|ia^  the  law  ivfkes  a  p*rt  of  4|pe  tmttfd^t.,  MM 
this  is  assuming  the  law  to  be  constitutional ;  for  if 
it  be  unconstitutioiiaJ^  it  is  a  ypid  law,  as  being  re- 
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1819.      pugaant  to  the  supreme  law:  and  parties  cannot  hm 
presunied  to  contract  with  a  view  to  acts  of  the  local 
legislature,  which,  though  clothed  with  the  forms  of 
law,  are  nullities,  so  far  as  they  attempt  to  impair 
the  obligation  of  contracts.    The  idea  of  a  contract 
made  with  reference  to  a  law  which  impairs  the  ob* 
ligation  of  contracts,  is  absurd  and  incomprehensible* 
The  constitution  was  intended  to  secure  the  invioht- 
\nliij  of  contracts  according  to  the  immutable  prin- 
ciples of  justice.    To  restrict  the  operation  of  the 
clause  of  the  constitution  which  prohibits  the  StatM 
from  making  any  law  impairing  the  obligation  of 
contracts,  to  laws  affecting  contracts  existing  at  the 
time  the  law  is  passed,  would  be  to  confine  the  ope- 
ration of  this  salutary  prohibition  within  yery  nar- 
row limits.     Is  it  credible  that  the  Convention  meant 
to  prohibit  the  States  from  making  laws  impairing 
the  obligation  of  past  contracts,  and  to  leave  them 
free  to  impair  the  obligation  of  future  contracts  ? 
The  prohibi(l9n    against  thus   impairing   existing 
rights  of  property,  would  have  been  almost  super- 
fluous, since  the  principles  of  universal  jurisprudence 
had  already  prohibited  such  retrospective  legislation 
upon  vested  rights/    But  the  terms  of  the  prohibi- 
tion are  adapted  to  include  both  prospective  and  re- 
trospective laws  impairing  the  obligation  of  con- 
tracts.   Suppose  a  State  should  enact  a  law  pro- 
viding that  any  debt,  which  might  thereafter  be  con- 
tracted, should  be  discharged,  upon  payment  by  the 
debtor  of  half  the  amount    This  law  would  be 

a  Vide  a$Uf,  p.  154. 
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manifesdy  repugnant  to  the  constitbtion :  nor  dould       1819. 
it  be  said  that  the  creditor  would  be  bound  by  this 
law,  because  it  was  in  existence  at  the  time  when 
the  contract  was  made ;  since  the  obligation  of  the    ^^m!^ 
contract  is  guaranteed  by  the  constitution,  which  is 
the  supreme  law.     Such  a  State  law  would  not  have 
the  binding  force  of  the  lex  lod  contractus,  as  be- 
tween citizens  of  different  States ;  because,  being  re- 
pugnant to  the  constitution  of  the  United  States,  it 
is,  in  effect,  no  law.     Nor  would  it  be  obligatory  be- 
tween citizens  of  the  same  State,  as  a  domestic  re^ 
gulation;  because  all  the  citizens  of  the  United 
States  are  entitled  to  the  benefit  of  this  clause  of 
the  constitution,  which  was  not  meant  merely  to  pro- 
tect the  citizens  of  one  State  from  the  injustice  of 
the  government  of  another,  but  to  guarantee  to  the 
whole  people  of  the  Union  the  inviolabilitj^  of  con- 
tracts by  the  State  legislatures.     It  was  not  intended 
to  have  an  internal  or  federal  operation  merely,  but 
to  act,  like  all  the  other  sanctions  of  the  constitu- 
tion, directly  upon  the  whole  body  of  the  nation. 
The  operation  of  this  law,  and  of  all  laws  which  dis-^ 
charge  the  debt  as  well  as  the  person  of  the  debtor, 
is  to  compel  the  creditor  to  release  his  debt  upon 
receiving  a  dividend  which  may  be  less  than  his  de- 
mand, or  even  without  any  dividend,  if  the  bankrupt's 
estate  will  not  yield  one.     The  obligation  of  the  con- 
tract is  as  much  impaired  as  if  the  law  had  provided 
in  terms  that  the  debtor  should  be  discharged  from 
the  debt  by  paying  half,  or  any  other  proportion,  of 
the  sum  due  ;  or  that  he  should  be  discharged  witth* 
out  paying  any  part  of  the  debt.     The  law,  in  this 
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1819.  case,  not  oalj  impairsj  but  it  annulsj  the  obligation 
of  the  ccHitract — vi  legis  ahoUtum  est.  But  waU  it 
be  pretended,  that  the  States  have  a  right  to  pass 
laws  for  the  abolition  of  debts,  even  if  such  laws 
have  only  a  prospective  operation  ?  Or  can  it  be  sup- 
posed that  they  have  authority  to  pass  instahnent  or 
suspension  laws,  (which  are  contended,  by  the  de- 
fendant's counsel,  to  be  the  evil  meant  to  be  guarded 
against  by  the  constitutional  prohibition,)  provided 
such  laws  are  only  applied  to  contracts  made  subse- 
quent to  the  passage  of  the  laws  P  During  the  pressure 
of  the  late  war,  the  legislature  of  the  State  of  North 
Carolina  passed  an  act  providing  that  any  Court  ren- 
dering judgment  against  a  debtor  for  debt  or  dama- 
ges, bkween  the  31st  of  December,  1812,  and  the 
1st  of  February,  1814,  should  stay  the  execution 
until  the  first  term  of  the  Court  after  the  last  men- 
tioned  day,  upon  the  defendant's  giving  two  free- 
holders as  sureties  for  the  debt.  The  Supreme 
Court  of  North  Carolina  determined  the  act  to  be 
unconstitutional,  upon  the  ground  of  its  io^iring 
the  obligation  of  contracts.  Though  it  is  not  of  bind- 
ing authority  as  a  precedent,  the  principles  of  this 
decision  are  strongly  applicable  to  the  present  case.' 
But  we  insist,  in  the  case  now  before  the  Court,  that 

a  CritteDdeD  v.  Jones,  6  HaWs  Am,  Law.  Jonm,  620.  In  this 
case  the  Coart  sajs,  *'  whatever  law  relieves  •ne  party  from 
any  article  of  a  stipulation,  voluntarily  and  legally  entered  into 
by  him  with  another,  without  the  direct  assent  of  the  latter, 
impairs  its  obligation ;  because  the  rights  of  the  creditor  are 
thereby  destroyed,  and  these  are  ever  correspondent  to,  and 
co-extensive  with,  the  duty  of  the  debtor." 
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even  admitting  the  act  now  in  question  to  be  consti-  1819. 
tutional  as  to  all  contracts  made  after  it  was  passed, 
it  is  clearly  repugnant  to  the  constitution  as  to  all 
contracts  previously  made,  as  it  is  a  law  impairing 
the'  obligation  of  those  contracts/  It  is,  however, 
said  that  this  law  does  not  impair  the  obligation  of 
the  contracts,  but  merely  deprives  the  creditor  of 
the  usual  means  of  jpnforcing  it ;  since  it  may  be  re- 
vived by  a  new  promise,  for  which  the  moral  obliga- 
tion, which  is  still  left,  is  a  sufficient  consideration. 
But  it  cannot  be  conceived  that  the  constitution 
meant  to  prohibit  the  passage  of  laws  impairing  the 
mora/  obligation  of  contracts,  since  this  obligation 
can  only  be  enforced  in  faro  conscientiay  and  it  de- 
pends solely  upon  the  volition  of  the  party,  whether 
he  will  make  that  new  promise  which  is  necessary  to 
revive  the  debt.  The  legal  obligation  being  gone  for- 
ever, unless  the  party  chooses  to  revive  it,  it  is  not  only 
Unpaired,  but  absolutely  extinguished  and  destroyed. 
It  does  not  require,  as  in  the  case  of  a  debt  barred  by  the 
statute  of  limitations,  a  mere  slight  acknowledgment 
thalt  the  debt  has  not  been  paid  or  satisfied :  but  an 
ei^press  promise  is  indispensably  necessary  to  revive 
a  debt  barred  by  a  bankrupt  certificate,  which  does 
not  proceed  on  the  presumption  of  payment ;  but,  on 
the  contrary,  supposes  the  debt  not  to  have  been  sa- 
tisfied, and  absolves  the  debtor  expressly  from  the 
performance  of  his  contract.  The  present  inability 
of  the  debtor  to  perform  his  contract,  arising  from 
|)overty,  is  indeed  the  motive  or  ground  of  the  legis- 
lative interference  to  dispense  with  its  performance ; 
but  this  ground  is  taken  away  when  that  inability 
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1819.  ceases;  and  it  can  only  justify  the  discharge  of  hU 
^^T^^^^^^  person  from  arrest  and  imprisonment,  but  cannot 
▼.  authorize  the  discharge  of  his  future  acquisitions  of 
diieid/  property.  Such  a  discharge  impairs  all  that  remains 
of  the  obligation  of  the  contract  If  the  right  of 
coercing  the  debtor  by  imprisonment  is  taken  away ; 
if  his  property,  assigned  for  the  benefit  of  his  credi- 
tors, is  not  sufficient  to  pay  all  his  debts ;  and  if  the 
property,  which  he  may  afterwards  acquire,  of  what- 
ever nature,  or  by  whatever  title,  is  not  liable  for 
liis  debts ;  surely  the  obligation  of  the  contract  is 
impaired.  If  its  terms  and  conditions  are  not  changed, 
they  remain  unperformed  ;  which  is  the  same  thing 
to  the  creditor.  If  the  time  of  performance  is  not 
enlargedy  the  obligation  of  performance  is  entirely 
dispensed  with ;  which  is  a  still  greater  infringement 
of  his  rights.  It  is  said  that  imprisonment  for  debt 
is  not  a  common  law  remedy  for  the  non-performance 
of  contracts,  and  makes  no  part  of  their  obligatioH. 
Be  it  so  :  but  the  responsibility  of  the  debtor  as  to 
his  property,  is  coeval  with  the  common  law,  and  ex- 
ists also  in  every  other  system  of  jurisprudence.  It 
is  the  fund  to  which  the  creditor  has  a  natural  right 
to  resort  for  payment.  The  liability  of  the  person 
of  the  debtor  to  arrest  and  imprisonment  may  be  mo- 
dified, changed,  or  entirely  taken  away,  according  to 
the  discretion  of  the  local  legislature.  It  has  been 
in  all  ages  and  countries  subjected  to  the  sovereigii 
discretion  of  the  legislative  will ;  and  has  been  per- 
mitted, in  various  degrees,  from  the  extreme  severity 
of  the  Roman  jurisprudence,  which  gave  the  credi- 
tor an  absolute  power  over  the  liberty,  and  even  life^ 
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of  his  debtor,  to  the  mild  system  which  prevails  on  1819. 
the  continent  of  Europe,  which  confines  imprison* 
ment  for  debt  to  commercial  contracts  and  cases  of 
fraud  or  breach  of  trust.  It  has  also  been  urged,  mMi 
that  the  same  reasoning  which  tends  to  establish  the 
position,  that  the  obligation  of  contracts  is  impaired 
by  bankrupt  laws,  would  extend  to  statutes  of  limi- 
tation, which  make  an  essential  part  of  the  jurispru- 
dence of  every  State.  We  answer,  that  there  is  a 
material  distinction  between  statutes  of  limitation 
and  bankrupt  laws»  A  law  of  limitations,  or  pre- 
scription, does  not  strike  at  the  validity  of  the  coo- 
tract  It  is  of  the  remedy,  and  not  of  the  essence 
or  obligation  of  the  contract.  It  is  a  mere  rule  of 
evidence ;  and  is  founded  on  the  presumption,  arising 
from  the  lapse  of  time,  that  the  debt  has  been  paid 
or  satisfied.  This  legal  presumption  may  be  nega- 
tived by  positive  evidence.  It  is  not  a  presumptio 
juris  et  dejure^  which  is  conclusive,  and  cannot  be 
contradicted ;  for  it  may  be  repelled  by  any,  the  slight- 
est evidence,  amounting  to  an  admission  that  the  debt 
has  not  been  paid,  even  though  that  admission  be 
({ualified  by  the  declaration  of  the  party  that  he 
means  to  insbt  upon  the  statute.  The  statute  may 
also  be  prevented  from  running,  and  the  demand  per- 
petuated by  the  act  of  the  creditor  himself.  It  is  a 
rule  of  evidence,  or  legal  presumption,  which  is  incor- 
porated into  every  system  of  jurisprudence  independ- 
ent of  positive  institution.  It  was  a  part  of  the  civil 
law,  and  is  still  a  part  of  the  common  law.  It  is 
adopted  by  Courts  of  Equity,  by  analogy,  from  the 
statute  of  limitations.      The  particular  length  of 
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time  which  shall  bar  the  right  of  action,  is  indeed 
prescribed  in  some  cases  by  the  legislature ;  and  if 
the  period  of  limitation  were  to  be  arbitrarily  altered 
by  the  legislature,  so  as  to  take  away  vested  rights 
under  contracts  existing  at  the  time  the  law  was 
passed,  the  law  would  be  so  far  unconstitutional :  not 
thatthe  constitutional  prohibition  is  in  general  confin- 
ed to  existing  contracts ;  but  because,  in  this  particu- 
lar case,  a  new  rule  of  evidence  or  legal  presumption 
could  not  justly  be  applied  to  deprive  the  parties  of 
rights  already  acquired  under  the  old  rule.  The 
same  principle  applies  to  laws  for  altering  the  rate  of 
interest.  They  cannot  have  a  retrospective  opera- 
tion. But,  generally  speaking,  ^^  the  constituticm 
could  not  have  an  eye  to  such  details,  so  long  as  con- 
tracts were  submitted  without  legislative  interference 
to  the  ordinary  and  regular  course  of  justice,  and  the 
existing  remedies  were  preserved  in  substance,  and 
with  integrity.""  But  this  bankrupt  law  is  not  a 
mere  matter  of  detail,  and  a  part  of  the  lex  fori ;  it  is 
a  legislative  interference  with  the  ordinary  and  regu- 
lar course  of  justice  ;  and  the  existing  remedies,  so 
far  from  being  preserved  in  substance,  and  with  inte- 
grity, are  entirely  abolished.  It  is  incredible  that 
the  Convention  intended  to  provide  against  such  evils 
as  suspension  or  instalment  laws,  and  to  leave  un- 
touched the  much  greater  evils  of  local  bankrupt 
laws  of  this  character.  In  truth,  the  framers  of  the 
constitution  did  not  mean  to  limit  their  prohibition  to 
any  particular  description  of  legislative  acts.     They 


a  Per  Mr.  Jastice  (now  Chancellor)  Kent,  in  Holmes  t, 
Lansing,  3  John8.  Ca$,  73. 
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meant  to  incorporate  into  the  constitution  a  provident      1819. 
principle  which  should  apply  to  every  possible  case 
that  might  arise.      The  inviolability   of  contracts 
from  State  legislation,  is  guaranteed  by  the  Union  to 
all  its  citizens.    But,  it  is  said,  that  thb  prohibition 
is  of  a  marid^  as  well  as  legal  nature  ;  and  is  equally 
binding  upon  Congress,  as  upon  the  State  legisla- 
tures, though  Congress  is  not  expressly  mentioned  in 
the  prohibition :  that,  consequently,  if  a  bankrupt  law 
be  alaw  impairing  the  obligation  of  contracts.  Congress 
ought  no  more  to  assume  the  right  of  passing  such  a 
law  than  the  States.    The  answer  to  this  objecticm 
is,  that  Congress  is  expressly  vested  with  the  power 
of  passing  bankrupt  laws,  and  is  not  prohibited  from 
passing  laws  impairing  the  obligation  of  conti'acts, 
and  may,  consequently,  pass  a  bankrupt  law  which 
does  impair  it ;  whilst  the  States  have  not  reserved 
the  power  of  passing  bankrupt  laws,  and  are  ex- 
pressly prohibited  from  passing  laws  impairing  the 
obligation  of  contracts.' 

Mr.  Chief  Justice  Marshall  delivered  the  opi-  p^.  \rth. 
nion  of  the  Court.     This  case  is  adjourned  from  the 
Court  of  the  United  States,,  for  the  first  circuit  and  the 
district  of  Massachusetts,  on  several  points  on  which 
the  judges  of  that  Court  were  divided,  which  are  stated 

a  This  case  was  elaborately  argaed  io  the  Circuit  Court,  by 
Mr.  Saltpnstall  for  the  plaintiff,  upou  the  same  grounds  and 
principles  as  were  maintained  in  this  Court.  The  reporter 
has  been  favoured  with  the  perusal  of  a  note  of  his  instruc 
tire  and  able  argument,  which,  as  the  case  was  not  decided  in 
the  Court  below,  does  not  appear  in  Mr.  Mason's  reports. 
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1810.      in  the  record  for  the  opinion  of  this  Court.    The 

Storges       first  id, 

CrowDm.        Whether,  since  the  adoption  of  the  constitution  of 
shield,      the  United  States,  any  State  has  authority  to  pass  a 
Since  the  a-  bankrupt  law,  or  whether  the  power  is  exclusively 
cooititotioo  of  Tested  in  the  Confess  of  the  United  States  ? 

the  U.  Statei,         _,    .  ° 

•State  ha«  an-  Tlus  qucstiou  dcpcuds  ou  the  following;  clause,  in 
a  bankropt    the  8th  scctiou  of  the  1st  article  of  the  constitution  of 

law,  prQTidea 

llSSVlSr'S  *«  United  States. 

^ti^withf  ^  The  Congress  shall  have  power,"  &c.  to  ^^  establish 
'^tbeKlS^  a  uniform  rule  of  naturalization,  and  uniform  laws  on 
of  the  cooflti.  the  subject  of  bankruptcies  throughout  the  United 

tutioo,       and   ^  ,:  '^  ^ 

rrided  there   StatCS." 
no   act  of 

SSfto^ertJ^  The  counsel  for  the  plaintiff  contend,  that  the 
^M^^fw!  grant  of  this  power  to  Congress,  without  limitation, 
fli!^    ^  takes  it  entirely  from  the  several  States. 

In  support  of  this  proposition  they  argue,  that  every 
power  given  to  Congress  is  necessarily  supreme ;  and, 
if,  from  its  nature,  or  from  the  words  of  grant,  it  is  ap« 
parently  intended  to  be  exclusive,  it  is  as  much  so  as 
if  the  States  were  expressly  forbidden  to  exercise  it. 
These  propositions  have  been  enforced  and  illus- 
trated by  many  arguments,  drawn  from  different  parts 
of  the  constitution.  That  the  power  is  both  unlimit- 
ed and  supreme,  is  not  questioned.  That  it  is  exclu- 
sive, is  denied  by  the  counsel  for  the  defendant. 

In  considering  this  question,  it  must  be  recollected 
that,  previous  to  the  formation  of  the  new  constitu- 
tion, we  were  divided  into  independent  States,  united 
for  some  purposes,  but,  in  most  respects,  sovereign. 
These  States  could  exercise  almost  every  legislative 
power,  and,  among  others,  that  of  passing  bankrupt 
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laws.    When  the  American  people  created  a  national      X8i9. 
legislature,  with  certain  enumerated  powers,  it  was 
neither  necessary  nor  proper  to  define  the  powers  re- 
tained by  the  States.     These  powers  proceed,  not 
from  the  people  of  America,  but  from  the  people  of 
the  several  States ;  and  remain,  after  the  adoption  of 
the  constitution,  what  they  were  before,  except  so  far 
as  they  may  be  abridged  by  that  instrument.     In 
some  instances,  as  in  making  treaties,  we  find  an  ex* 
press  prohibition  ;  and  this  shows  the  sense  of  the 
Convention  to  have  been,  that  the  mere  grant  of  a 
power  to  Congress,  did  not  imply  a  prohibition  on 
the  States  to  e^jercise  the  same  power.    But  it  has  ^  ^STTJ 
never  been  supposed,  that  this  concurrent  power  of  jl'^tSd^ 
legislation  extendi  to  every  possible  case  in  which  ^  to^'olSl 
its  exercise  by  the  States  has  not  been  expressly  pro-  mTtlMBfttiim 

•^  *  •'  *  of  the  power 

hibited.  The  confusion  resulting  from  such  a  prac-  j^iA  i«gnu« 
tice  would  be  endless.  The  principle  laid  down  by  the  ^JdiS^eTjl*?? 
counsel  for  the  plaintiff,  in  this  respect,  is  undoubted-  Si^S**ii*tl 
ly  correct.  Whenever  the  terms  in  which  a  power  is  k^Sl^^S^ 
granted  to  Congress,  or  the  nature  of  the  power,  re-  ntutaret,  «• 
quire  that  it  should  be  exercised  exclusively  by  Con-  been  «Dre». 
gress,  the  subject  is  as  completely  taken  from  the  tctoait. 
State  Legislatures,  as  if  they  had  been  expressly  for- 
bidden to  act  on  it. 

Is  the  power  to  establish  uniform  laws  on  the  sub-  '^^^J*^ 
ject  of  bankruptcies,  throughout  the  United  States,  of  ^JSJ'^  ^, 
this  description  ?  SS^b]2;t"~ 

The  peculiar  terms  of  the  grant  certainly  deserve  ^"1!^  o?*St 
notice.     Congress  is  not  authorized  merely  to  pass 
laws,  the  operation  of  which  shall  be  uniform,  but  to 
establish  uniform  laws  on  the  subject  throughout  the 
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United  States.    Tkis  establishment  of  unifwmily  is, 
perhaps,  incompatible  with  State  legislation,  on  that 
part  of  the  subject  to  which  the  acts  of  Congress  may 
extend.     But  the  subject  is  divisible  in  its  nature 
into  bankrupt  and  insolvent  laws ;  though  the  line  o£ 
partition  between  them  is  not  so  distinctly  marked  as 
to  enable  any  person  to  say,  with  positive  precision, 
\y:kat  bekwgs  exclusively  to  the  one,  and  not  to  the 
otheK  claos.of  laws.     It  is  said,  for  example,  thai  laws 
which  merely  liberate  the  person  are  insolvent  laws, 
^nd  those  which  discharge  the  contract,  are  bankrupt 
Ipwa.    But  if  an  act  of  Congress  should  discharge 
U)6  person  of  the  bankrupt,  and  leave  his  future  ac- 
quisitions liable  to  his  creditors,  we  should  feel  much 
Ifes^tion  in  saying  that   this   was  an  insolvent, 
no(  a  bankrupt  act ;  and,  therefore,  unconstitutional. 
Another  distinction  has  been  stated,  and  ha^  beea  uni- 
formly observed.     Insolvent  laws  operate  at  the  in- 
stance of  an  imprisoned  debtor ;  bankrupt  laws  at  the 
instance  of  a  creditor.    But  should  an  act  of  Con- 
gri^ss  authorize  a  commission  of  bankruptcy  to  issue 
op  the  application  of  a  debtor,  a  Court  would  scarce- 
ly be  warranted  in  saying,  that  the  law  was  uncon- 
stitutional, and  the  commission  a  nullity. 

When  laws  of  each  description  may  be  passed  bj 
the  same  Legislature,  it  is  unnecessary  to  draw  a  pre- 
cise line  between  them.  The  difficulty  can  arise  only 
in  our  complex  system,  where  the  Legislature  of  the 
Union  possesses  the  power  of  enacting  bankrupt  laws ; 
and  those  of  the  States,  the  power  of  enacting  insolvent 
laws.  If  it  be  determined  that  they  are  not  laws  of 
the  same  character,  but  are  as  distinct  as  bankrupt 
laws  and  laws  which  regulate  the  course  of  descents^ 
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a  distioct  line  of  separation  must  be  drawn,  and  the 
power  of  edch  government  marked  with  precision. 
But  all  [ferceive  that  this  line  mast  be  in  a  great  de- 
gree arbitrary.     Although  the  two  systems  have  ex- 
isted apart  from  each  other,  there  is  such  a  connec- 
tion between  them  as  to  render  it  difficult  to  sa^ 
iiow  far  they  may  be  blended  together.    The  bank- 
rapt  law  is  isaid  to  grow  out  of  the  exigencies  of  com- 
merce, and  to  be  applicable  solely  to  traders ;  but  it 
is  not  easy  to  say  who  must  be  excluded  from,  or  mdy 
}ye  included  within,  this  description.    It  is,  like  evety 
other  part  of  the  subject,  one  on  which  the  Legisla- 
ture may  exercise  an  extensive  discretion. 

Thiii  difficulty  of  discriminating  with  any  accuracy 
between  insolvent  and  bankrupt  laws,  would  lead  to 
the  opinic^,  that  a  bankrupt  law  may  contaih  those 
regulations  which  are  generally  found  iii  insolveirit 
hitts ;  and  that  an  insolvent  law  may  coniaid  tbo^ 
which  are  common  to  a  bankrupt  law.  If  this  b^ 
correct,  it  is  obvious  that  much  inconvenience  WouM 
result  from  that  construction  of  the  constitution,  which 
Aould  deby  to  the  State  Legislatiires  the  power  oif 
acting  on  this  subject,  in  consequence  of  the  grant  to 
Congress.  It  may  be  thought  more  convenient,  that 
ifiuch  of  it  should  be  regulated  by  State  legislation, 
and  Congress  may  purposely  omit  to  provide  foi 
mmy  cases  to  which  their  power  extends.  It  doei 
liot  appear  to  be  a  violent  construction  of  the  consd^ 
tution,  and  is  certainly  a  convenient  one,  to  consider 
the  pbWer  of  the  States  as  existing  over  such  csfses  iA 
th3  IdWs  of  the  Union  may  not  reach.  But  be  this  ii 
it  ftHiy;  th6  pOT^er  granted  to  Congress  may  be  eier- 
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1819.      cised  or  declined,  as  the  wisdom  of  that  body  shall 
^^'^^^^^^J   decide.     If,  in  the  opinion  of  Congress,  uniform  laws 
T.        concerning  bankruptcies  ought  not  to  be  established, 
i^mT    ^^  ^^^^  ^^^  follow  that  partial  laws  may  not  exist, 
or  that  State  legislation  on  the  subject  must  cease* 
It  is  not  the  mere  existence  of  the  power,  but  its  ex- 
ercise, which  is  incompatible  with  the  exercise  of  the 
same  power  by  the  States.     It  is  not  the  right  to  es- 
tablish these  uniform  laws,  but  their  actual  establish- 
menty  which  is  inconsistent  with  the  partial  acts  of 
the  States. 

tiierirfitof  ^^  ^^  ^^^^  ^^^'  ^^*^  Congress  has  exercised  this 
MM  'uStapt  power ;  and,  by  doing  so,  has  extinguished  the  power 
«i^itM  *bj  of  the  States,  which  cannot  be  revived  by  repealing 

the  enactmeDt    .t      «    ^  r^ 

of  a  aniibnii  tbo  law  of  Cougress* 

thrw^boatdi!      We  do  not  think  so.     If  the  right  of  the  States  to 

Unioa  bj  Con-  ^ 

KreM;iti80Di7  pass  a  bankrupt  law  is  not  taken  away  by  the  mere 

futpended,  so    *  '-  j       ^f 

liSrrcoSflicT^  grant  of  that  power  to  Congress,  it  cannot  be  extin- 
guished ;  it  can  only  be  suspended,  by  the  enactment 
of  a  general  bankrupt  law.  The  repeal  of  that  law 
cannot,  it  is  true,  confer  the  power  on  the  States ; 
but  it  removes  a  disability  to  its  exercise,  which  was 
created  by  the  act  of  Congress. 

Without  entering  farther  into  the  delicate  inquiry 
respecting  the  precise  limitations  which  the  several 
grants  of  power  to  Congress,  contained  in  the  consti- 
tution, may  impose  on  the  State  Legislatures,  than  is 
necessary  for  the  decision  of  the  question  before  the 
Court,  it  is  sufficient  to  say,  that  until  the  power  to 
pass  uniform  laws  on  the  subject  of  bankruptcies  be 
exercised  by  Congress,  the  States  are  not  forbidden 
to  pass  a  bankrupt  law,  provided  it  contain  no  prin-^ 
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ciple  which  violates  the  10th  section  of  the  first  article       1819. 
of  the  constitution  of  the  United  States.  ^starr^^ 

This  opinion  renders  it  totally  unnecessary  to  con-  ▼• . 
sider  the  question  whether  the  law  of  New- York  is,  shieU. 
or  is  not,  a  bankrupt  law. 

We  proceed  to  the  great  question  on  which  the 
cause  must  depend.  Does  the  law  of  New-York, 
which  is  pleaded  in  this  case,  impair  the  obligation 
of  contracts,  within  the  meaning  of  the  constitution 
of  the  United  States  ? 

.This  act  liberates  the  person  of  the  debtor,  and 
discharges  him  from  all  liability  for  any  debt  pre- 
viously contracted,  on  his  surrendering  his  property 
in  the  manner  it  prescribes. 

In  discussing  the  question  whether  a  State  is  pro^    What  uiim 

oMicttfMM  of  A 

hibited  from  passing  such  a  law  as  this,  our  first  in-  ocwtnct?  And 
quiry  is  into  the  meaning  of  words  in  common  use,  p«^>t? 
What  is  the  obligation  of  a  contract  ?  and  what  will 
impair  it  .'^         * 

It  would  seem  difficult  to  substitute  words  which 
are  more  intelligible,  or  less  liable  to  misconstruction, 
than  those  which  are  to  be  explained.  A  contract 
is  an  agreement  in  which  a  party  undertakes  to  do, 
or  not  to  do^  a  particular  thing.  The  law  binds 
him  to  perform  his  undertaking,  and  this  is,  of  course, 
the  obligation  of  his  contract  In  the  case  at  bar, 
the  defendant  has  given  his  promissory  note  to  pay 
the  plaintiff  a  sum  of  money  on  or  before  a  certain 
day.  The  contract  binds  him  to  pay  that  sum  on 
that  day  ;  and  this  is  its  obligation.  Any  law  which 
releases  a  part  of  this  obligation,  must,  in  the  literal 
sense  of  the  word,  impair  it    Much  more  must  a 
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1619.  law  impair  it  which  makes  it  totally  invalid,  and  en- 
tirely discharges  it. 

The  words  of  the  constitution,  then,  are  express, 
'^idr  s^nd  incapable  of  being  misunderstood.  They  admit 
of  no  variety  of  construction,  and  are  acknowledged 
to  apply  to  that  species  of  contract,  an  engageolent 
between  man  and  man  for  die  payment  of  mcmey, 
which  has  been  entered  into  by  these  parties.  Yet 
the  opinion  that  this  law  is  not  within  the  prohibitioii 
of  the  constitution  has  been  entertained  by  those 
who  are  entitled  to  great  respect,  and  has  been  sup- 
ported by  arguments  which  deserve  to  be  seribtiriy 
considered. 

It  has  been  contended,  that  as  a  contract  can  0iAf 
bind  a  man  to  pay  to  the  full  extent  of  his  pl'opierty, 
it  is  an  implied  condition  that  he  may  be  discharged 
on  surrendering  the  whole  of  it. 

But  it  is  not  true  that  the  parties  have  in  view 
The  obiiga.  onlv  the  propcrtv  in  possession  when  the  contract  h 

tioD  of  •  con-  X       A        ./  i, 

tract  is  noifui-  formcd,  or  that  its  oUigatibn  does  not  extend  to  fu- 

fiUed  bjr  •  cef-  '  ^ 

Tbe  *7!!r5S  ^"^®  acquisitious.  Industry,  taleifts,  and  integrity, 
harenofmere.  eoustitutc  a  fuud  which  is  as  confidently  trusted  M 
S*  JoH^wL  property  itself.  Future  acquisitions  are,  therefore, 
t!«cusfo^',  liable  for  contracts ;  and  to  release  them  ftoin  this 
tioaeitendsto  liability  impairs  their  obligation. 

latora  acquisi-         » 

«»«»•  It  has  been  argued,  that  the  States  are  not  pro* 

hiUted  from  passing  bankrupt  laws,  and  that  th6 
essential  principle  of  such  laws  is  to  discharge  th6 
bankrupt  from  all  past  oUigations ;  that  the  States 
have  been  in  the  constant  practice  of  passing  insolvent 
laws,  such  as  that  of  New-York,  and  if  the  framers  of 
the  constitution  had  intended  to  deprive  them  of  th^ 
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power,  insolvent  laws  would  have  been  meotioiittd  tsia 
ia  the  prohibitioa;  that  the  pcevailing  evil  of  the 
limesi  which  produced  this  danse  in  the  constitu- 
tion, was  the  practice  of  ei&iitting  paper  mouej^  of 
making  property  which  was  useless  to  the  ci!editor 
a  discharge  of  his  debt,  and  of  changidg  the  time  o| 
payment  by  authorizing  distant  instalments.  Laws 
of  this  description,  no(  insolvent  laws,  constituted^ 
k  is  said,  the  mischief  to  be  remedied  ;  and  laws  of 
thift  description,  not  insolvent  laws,  are  withkk  the 
true  spirit  of  the  prohibition. 

The  constitution  does  not  grant  ta  the  States  the    Aitboaghthe 

.  °  States  majr.oD- 

power  of  passmg  bankrupt  laws,  or  any  other  power ;  f^^;^^ 
but  finds  them  in  possession  of  it,  and  may  eithei  £j2^*lJJ5;jSJJ 
prohibit  its  future  exercise  entirely,  or  restrain  it  so  'y^  aSJ™?^: 
bi  as  national  policy  may  require.     It  has  so  far  re-  SSLiirSSSS-' 
strained  it  as  to  prohibit  the  passage  of  any  laiw  im^  uws  •  ckaM 
pairing  the  obligation  of  contracts.     Although^  then,  ThJ^s    t£ 
tile  States  may,  until  that  power  shall  be  exercised  ^^^^  ^^ 
by  Congress,  pass  laws  concerning  banki'upts ;  yel 
they  cannot  constitutionally  introduce  into  such  laws 
a,  clause  which  discharges  the  obligations  the  bank*- 
rupt  has  entered  into.     It  is  not  admitted  that,  w'tdk- 
out;  this  principle,  an  act  cannot  be  a  bankrupt  law  ; 
and  if  it  were,  that  admission  would- not  change  the 
constitution,  nor  exempt  such,  acts  from  its  prohibi- 
tions. 

The  argument  drawn  from  the  omission  ini  the 
constitution  to  prohibit  the  States  from  passing  in- 
solvent laws,  admits  of  several  satisfactory  answers. 
It  was  not  necessary,  nor  would  it  have  been  safe, 
had  it  even  been  the  intention  of  the  framers  of  the 
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constitution  to  prohibit  the  passage  of  all  insokent 
laws,  to  enumerate  particular  subjects  to  which  the 
principle  they  intended  to  establish  should  apply.' 
The.  principle  was  the  inviolability  of  contracts. 
This  principle  was  to  be  protected  in  whatsoever 
form  it  might  be  assailed.  To  what  purpose  enume- 
rate the  particular  modes  of  violation  which  should 
be  forbidden,  when  it  was  intended  to  forbid  all  ? 
Had  an  enumeration  of  all  the  laws  which  might 
violate  contracts  been  attempted,  the  provision  must 
have  been  less  complete,  and  involved  in  more  per- 
plexity than  it  now  is*  The  plain  and  simple  decla- 
ration, that  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts,  includes  insolvent  laws 
and  all  other  laws,  so  far  as  they  infringe  the  princi- 
ple the  Convention  intended  to  hold  sacred,  and  no 
farther. 

But  a  still  more  satisfactory  answer  to  this  argu- 
ment is,  that  the  Convention  did  not  intend  to  prohibit 
the  passage  of  all  insolvent  laws.  To  punish  honest 
insolvency  by  imprisonment  for  life,  and  to  make 
this  a  constitutional  principle,  would  be  an  excess  of 
inhumanity  which  will  not  readily  be  imputed  to  the 
illustrious  patriots  who  framed  our  constitution,  nor 
to  the  people  who  adopted  it.  The  distinction  be- 
tween the  obligation  of  a  contract,  and  the  remedy 
given  by  the  legislature  to  enforce  that  obligation, 
has  been  taken  at  the  bar,  and  exists  in  the  nature  of 
things.  Without  impairing  the  obligation  of  the 
contract,  the  remedy  may  certainly  be  modified  as 
the  wisdom  of  the  nation  shall  direct.  Confinement 
of  the  debtor  may  be  a  punishment  for  not  perform- 
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ing  hit  contract^  or  may  be  allowed  as  a  means  of      isio. 
inducing  him  to  perform  it.     But  the  State  maj  re-   ^^^^^^^ 
fuse  to  ioflict  this  punishment,  or  may  withhold  this        ▼.  , 
xneans,  and  leave  the  contract  in  full  force.     Impfi<-      iUmu 
Bonment  is  no  part  of  the  contract,  and  simply  to  ro^ 
lease  the  prisoner  does  not  impair  its  obligados« 
INo  argument  can  be  fairly  drawn  from  the  61st  sM*    Tbeeiftied. 
^ion  of  the  act  for  establishing  a  uniform  system  of  coogren    of 
1)ankruptcy,  which  militates  against  this  reasoning.  ^  ^'^lUi 
That  section  declares,  that  the  act  shall  not  be  con*  SS^J.^^^^dS^J 
stnied  to  repeal  or  annul  the  laws  of  any  State  then  suteii^lSw 
in  force  for  the  relief  of  insolvent  debtors,  except  so  i^'pro^i^^ 
far  as  may  respect  persons  and  cases  clearly  mtbiA  obngmtioa   at 

,  .  ,  contractu  bat 

Its  purview :  and  in  such  cases  it  affords  its  sanction  »«»^y  >«•▼«» 

*^  ^  them  tQ   ope- 

to  the  relief  given  by  the  insolvent  laws  of  the  State,  ^^jSu^- 

if  the  creditor  of  the  prisoner  shall  not,  within  tbre*  SiaftJted*^ 

months,  proceed  against  him  as  a  bankrupt.  gre^  except 

The  insertion  of  this  section  indicates  an  opinion  mmj  appi^  to 

\  individuel 

in  Congress,  that  insolvent  laws  might  be  considered 
as  a  branch  of  the  bankrupt  system,  to  be  repealed 
or  annulled  by  an  act  for  establishing  that  system, 
although  not  within  its  purview.  It  was  for  that 
reason  only  that  a  provision  against  this  construction 
could  be  necessary.  The  last  member  of  the  sec- 
tion adopts  the  provisions  of  the  State  laws  so  &f 
as  they  apply  to  cases  within  the  purview  of  the  act. 
This  section  certainly  attempts  no  construction  of 
the  constitution,  nor  does  it  suppose  any  prorision 
in  the  insolent  laws  impairing  the  obligation  of 
contracts.  It  leaves  them  to  operate,  so  far  as  con* 
stitutionally  they  may,  unafiected  by  the  act  of  Con- 
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i8i9\       gfess,  except  where  that  act  may  apply  to  individual 
^^fy^     cases. 

T.  The  argument  which  has  been  pressed  most  ear- 

'°'^"'  nestly  at  the  bar,  is,  that  although  all  legislative  acta 
which  discharge  the  obligation  of  a  contract  without 
performance,  are  within  the  very  words  of  the  con- 
stitution, yet  an  insolvent  act,  containing  this  princi- 
ple, is  not  within  its  spirit,  because  such  acts  have 
been  passed  by  Colonial  and  State  Legislatures  from 
the  first  settlement  of  the  country,  and  because  we 
know  from. the  history  of  the  times,  that  the  mind  of 
the  Convention  was  directed  to  other  laws  which 
were  fraudulent  in  their  character,  which  enabled 
the  debtor  to  escape  from  his  obligation,  and  yet  hold 
his  property,  not  to  this,  which  is  beneficial  in  its 
operation. 

Before  discussing  this  argument,  it  may  not  be  im- 
proper to  premise  that,  although  the  spirit  of  an  in- 
strument, especially  of  a  constitution,  is  to  be  re- 
spected not  less  than  its  letter,  yet  the  spirit  is  to  be 
collected  chiefly  from  its  words.  It  would  be  dan- 
gerous in  the  extreme  to  infer  from  extrinsic  circum- 
stances, that  a  case  for  which  the  words  of  an  instru- 
ment expressly  provide,  shall  be  exempted  from  its 
operation.  Where  words  conflict  with  each  other, 
where  the  different  clauses  of  an  instrument  bear 
upon  each  other,  and  would  be  inconsistent  unless 
the  natural  and  common  import  of  words  be  varied, 
construction  becomes  necessary,  and  a  departure  from 
the  obvious  meaning  of  words  is  justifiable.  But  if, 
in  any  case,  the  plain  meaning  of  a  provision,  not 
contradicted  by  any  other  provision  in  the  same  in- 
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strument,  is  to  be  disregarded,  because  we  believe  the 
rramers  of  that  instrument  could  not  intend  what 
the  J  SSI  J,  it  must  be  one  iti  which  the  absurdity  and  in- 
J  ustice  of  applying  the  provision  to  the  case,  would 
be  so  monstrous,  that  all  mankind  would,  without 
hesitation,  unite  in  rejecting  the  application. 

This  is  certainly  hot  such  a  case.  It  is  said  the 
Colonial  and  State  Legislatures  have  been  in  the  habit 
of  passing  laws  of  this  description  for  more  than  a 
oentury ;  that  they  have  never  been  the  subject  of 
complaint,  and,  consequently,  could  not  be  within  the 
v-iew  of  the  general  Convention. 

The  fact  is  too  broadly  stated.  The  insolvent  laws 
o  f  many,  indeed,  of  by  far  the  greater  number  of  the 
States,  do  not  contain  this  principle.  They  discharge 
t:lie  person  of  the  debtor,  but  leave  his  obligation  to 
J>ay  in  full  force.  To  this  the  constitution  is  not 
^>pposed. 

But,  were  it  even  true  that  this  principle  had  been 
introduced  generally  into  those  laws,  it  would  not 
j  tjstify  our  varying  the  construction  of  the  section, 
Every  State  in  the  Union,  both  while  a  colony  and 
^fter  becoming  independent,  had  been  in  the  practice 
of  issuing  paper  money  ;  yet  this  practice  is  in  terms 
prohibited.     If  the  long  exercise  of  the  power  to 
emit  bills  of  credit  did  not  restrain  the  Convention 
rrom  prohibiting  its  future  exercise,  neither  can  it  be 
said  that  the  long  exercise  of  the  power  to  impair  the 
obligation  of  contracts,  should  prevent  a  similar  pro- 
hibition.    It  is  not  admitted  that  the  prohibition  is 
more  express  in  the  one  case  than  in  the  other.     It 
does  not  indeed  extend  to  insolvent  laws  by  name, 
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m9.  because  it  is  not  a  law  by  name,  but  a  principle 
which  is  to  be  forbidden ;  and  this  principle  is  described 
in  as  appropriate  terms  as  our  language  affords. 
Neither,  as  wc  conceive,  will  any  admissible  rule 
Theprohibi.  ^  coustruction  justify  us  in  limiting  the  prohibition 
^^tatioa^  under  consideration,  to  the  particular  laws  which 
iutS  mtk^  have  been  described  at  the  bar,  and  which  furnished 
Minnrtbe  ob^  such  causc  for  general  alarm.  What  were  those  laws  ? 
tS^t^d^e^t      We  are  told  they  were  such  as  grew  out  of  the 

extend  to  pa-  ,  ,  , 

g'r  mooejf  ^or  general  distress  following  the  war  in  which  our  inde- 
SSwSS  **1SS  pendence  was  established.  To  relieve  this  distress, 
^Id^or;*!]^  paper  money  was  issued,  worthless  lands,  and  other 
mited  toiMtd-'  property  of  no  use  to  the  creditor,  were  made  a  ten- 
l^oif 'uwli  der  in  payment  of  debts ;  and  the  time  of  payment, 
terms  of  the  Stipulated  iu  the  contract,  was  extended  by  law. 

prohibition  ere         *  ,  .  "^ 

general    end  Thcsc  wcrc  thc  Dcculiar  cvils  of  the  day.    So  much 

compnhen-  ^        ^  *^  -^ 

bJitSf  prin-  niischief  was  done,  and  so  much  more  was  appre- 
▼ioiabiiu^  ^^  bended,  that  general  distrust  prevailed,  and  all  confi- 
^^modeT  dence  between  man  and  man  was  destroyed.     To 
laws  of  this  description  therefore,  it  is  said^  the  pro- 
hibition to  pass  laws   impairing  the  obligation   of 
contracts  ought  to  be  confined. 

Let  this  argument  be  tried  by  the  words  of  the 
section  under  consideration. 

Was  this  general  prohibition  intended  to  prevent 
paper  money  ?  We  are  not  allowed  to  say  so,  because 
it  is  expressly  provided,  that  no  State  shall  ^^  emit 
bHls  of  credit;"  neither  could  these  words  be  intend* 
ed  to  restrain  the  States  from  enabling  debtors  to 
discharge  their  debts  by  the  tender  of  property  of 
no  real  value  to  the  creditor,  because  for  that  sub- 
ject s^so  particular  provision  is  imide.    Nothing  but 
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gold  aod  silver  coin  can  be  made  a  tender  in  payment 
of  debts. 

It  remains  to  inquire^  whether  the  prohibition  nn^ 
der  consideration  conld  be  intended  for  the  single 
case  of  a  law  directing  that  judgements  should  bd 
carried  into  execution  by  instalments  ? 

This  question  will  scarcely  admit  of  discussion. 
If  this  was  the  only  remaining  mischief  against 
which  the  constitution  intended  to  provide,  it  would 
undoubtedly  have  been,  like  paper  money  and  tender 
laws,  expressly  forbidden.  At  any  rate,  terms  mor6 
directly  applicable  to  the  subject,  more  appropriately 
expressing  the  intention  of  the  Convention,  would 
have  been  used.  It  seems  scarcely  possible  to  snp^ 
pose  that  the  framers  of  the  constitution,  if  intend^ 
ing  to  prohibit  only  laws  authorizing  the  payment  of 
debts  by  instalment,  would  have  expressed  that 
intentioit  by  saying  ^^  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts.''  No  men 
would  so  express  sndi  an  intentfon.  No  men  would 
ttse  terms  embracing  a  whole  class  of  laws,  fat  the 
purpose  of  designating  a  single  individual  of  that 
class.  No  court  can  be  justified  hi  restricting  such 
comprehensive  words  to  a  particular  mischief  to 
which  no  alluskm  is  made. 

The  £atir,  and,  we  thinh,  the  necessary  construe^ 
tioa  of  the  sentence,  requires,  that  we  should  pvt 
these  words  their  fall  and  obvious  meaning.  A  gene^ 
ral  dissatisfaction  with  that  tax  system  of  legislation 
which  followed  the  war  of  our  revotntion  undoube* 
edty  directed  the  mind  of  the  Contention  to  this  sub- 
ject.   It  IS  pfobabte  that  lawsr  such  w  tboile  whkh 
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1819.       have  been  stated  in  argument,  produced  the  loudest 

^"fp^^   complaints,  were  most  immediately  felt.     'The  atten- 

▼•         tion  of  the  Convention,  therefore,  was  particularly 

shield,  directed  to  paper  money,  and  to  acts  which  enabled 
the  debtor  to  discharge  his  debt,  otherwise  than  was 
stipulated  in  the  contract.  Had  nothing  nvore  been 
intended,  nothing  more  would  have  been  expressed. 
But,  in  the  opinion  of  the  Convention,  much  more 
remained  to  be  done.  The  same  miscief  might  be 
efiected  by  other  means.  To  restore  public  confi* 
dence  completely,  it  was  necessary  not  only  to  pro- 
hibit the  use  of  particular  means  by  which  it  mighl 
be  effected,  but  to  prohibit  the  use  of  any  means  by 
which  the  same  mischief  might  be  produced.  The 
Convention  appears  to  have  intended  to  establish  a 
great  principle,  that  contracts  should  be  inviolable. 
The  constitution,  therefore,  declares,  that  no  State 
shall  pass  ''  any  law  impairing  the  obligation  of  con- 
tracts.'* 

If,  as  we  think,  it  must  be  admitted  that  this  in* 
tention  might  actuate  the  Convention ;  that  it  is  not 
only  consistent  with,  but  is  apparently  manifested  by, 
all  that  part  of  the  section  which  respects  this  sub* 
ject ;  that  the  words  used  are  well  adapted  to  the 
expression  of  it ;  that  violence  would  be  done  to 
their  plain  meaning  by  understanding  them  in  a  more 
limited  sense ;  those  rules  of  construction,  which 
have  been  consecrated  by  the  wisdom  of  ages,  compel 

statutei  of  us  to  say,  that  these  words  prohibit  the  passage  of 

lioiitatioD  and  i  j*      t  •  •  i  n 

usury  laws,  UQ.  any  iaw  discharging  a  contract  without  performance. 

less  retroactive         'L.  r  i  i 

in  their  effect,      JBy  way  of  aualogy,  the  statutes  of  limitations, 

do  not  impair  . 

SlcSSS?^  and  against  usury,  have  been  referred  to  in  argument ; 
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and  it  has  been  supposed  that  the  construction  of 
the  constitution,  which  this  opinion  maintains,  would 
apply  to  them  also,  and  must  therefore  be  too  exten- 
sive to  be  correct. 

We  do  not  think  so.  Statutes  of  limitations  relate 
to  the  remedies  which  are  furnished  in  the  courts. 
They  rather  establish,  that  certain  circumstances  shall 
amount  to  evidence  that  a  contract  has  been  per* 
formed,  than  dispense  with  its  performance.  If,  in 
a  S^te  where  six  years  may  be  pleaded  in  bar  to  an 
action  ef  assumpsit,  a  law  should  pass  declaring 
that  contracts  already  in  existence,  not  barred  by  the 
statute,  should  be  construed  to  be  within  it,  th^re 
could  be  little  doubt  of  its  unconstitutionality. 

So  with  respect  to  the  laws  against  usury.  If  the 
law  be,  that  no  person  shall  take  more  than  six  per 
centum  per  annum  for  the  use  of  money,  and  that,  if 
more  be  reserved,  the  contract  shall  be  void,  a  con- 
tract made  thereafter,  reserving  seven  per  cent., 
would  have  no  obligation  in  its  commencement ;  but 
if  a  law  should  declare  that  contracts  already  entered 
into,  and  reseiTing  the  legal  interest,  should  be  usu- 
rious and  void,  either  in  the  whole  or  in  part,  it  would 
impair  the  obligation  of  the  contract,  and  would  be 
clearly  unconstitutional. 

This  opinion  is  confined  to  the  case  actually  under     Tkiropmkiii 

.,  .  .      .  /•        1  •  !•    1  confined  tothe 

consideration.     It  is  confined  to  a  case  m  which  a  c«m  actnaii^ 

under     coasi- 

creditor  sues  in  a  Court,  the  proceedings  of  which  the  <fc»tkML 
legislature,  whose  act  is  pleaded,  had  not  a  right  to 
control,  and  to  a  case  where  the  creditor  had  not  pro- 
ceeded to  execution  against  the  body  of  his  debtor, 
within  the  State  whose  law  attempts  to  absolve  a 
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1819.      cousideration  his  petition,  under  a  law  of  the  State  of 
Louisiana,  passed  in  1808,  praying  for  the  benefit  of 
the  cessio  honorum^  and  a  full  and  entire  release ,  and 
M'Neiii.     discharge,  as  well  in  his  person  as  property,  from  all 
debts,  dues,  claims,  and  obligations,  then  existing, 
due,  or  owing  by  him,  the  said  McMillan,  and  it  hav^ 
ing  appeared  fully  and  satisfactorily,  that  the  requi^ 
site  proportion  of  his  creditors,  as  well  in  number  as 
amount,  had  accepted  the  cession  of  his  goods,  a^d 
had  gjranted  a  full  and  entire  discharge,  as  well  with 
respect  to  bis  person  as  to  his  future  effects,  it  was 
(hen  and  there  ordered,  adjudged,  and  decreed,  by  the 
said  Court,  that  the  proceedings  be  homologated  and 
confirmed,  and  that  the  said  McMillan  be  acquitted, 
released,  and  discharged,  as  well  his  person  as  his  fu- 
ture effects,  from  the  payment  of  any  and  all  debts^ 
dues,  and  demands,  of  whatever  nature,  due   and 
owing  by  him  previous  to  the  day  of  the  date  of  tlie 
commencement  of  said  proceedings,  to  wit,  previous 
to  the  12th  day  of  August,  1815.     The  house  of 
trade  of  Sloane  &  McMillan,  of  Liverpool,  having 
failed,  a  commission  of  bankruptcy  issued  against 
both  the  partners  in  England,  on  the  28th  of  Septem- 
ber^ 1812,  and  on  the  28th  of  November,  1812,  they 
both  obtained  certificates  of  discharge,  signed  by  the 
conmissioners,  and  sanctioned  by  the  requisite  pro- 
portion of  creditors  in  number  and  value,  and  confiroi- 
ed  by  the  Lord  Chancellor  of  Great  Britain,  accord- 
ing to  the  bankrupt  laws  of  England.     On  the  1st  of 
July,  1 817,  the  present  suit  was  instituted  by  MWeilT,^ 
describing  himself  as  a  citizen  of  South  Carolina^ 
against  McMillan,  described  as  a  citizen  of  Louisiana, 
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'in  the  District  Court  of  the  United  States  for  the  dis-       i«i9. 
trict  of  Louisiana,  (having  Circuit  Court  powers,)  to    ^jTrijC^ 
recover  the  sum  of  700  dollars,  which  McNeill  had        v. 
paid,  under  the  judgments  on  the  custom  house  bonds, 
in  South  Carolina.     To  this  suit  McMillan  pleaded 
in  bar  his  certificates,  under  the  Louisiana  and  Eng- 
lish bankrupt  laws ;  to  which  plea  the  plaintiff  below 
€3emurred,  the  defendant  joined  in  demurrer,  and  the 
<:ourt  gave  judgment  for  the  plaintiff;  from  which 
judgment  the  cause  was  brought,  by  writ  of  error,  to 
this  Court. 


This  cause  was  argued  by  Mr.  C.  /.  IngersoUj^  for  Ftb.  isth. 
the  plaintiff  in  error,  no  counsel  appearing  for  the 
defendant  in  error.  He  contended,  1.  That  this  case 
was  distinguishable  from  the  preceding  case  of  Stur- 
ges  V.  Crowninshield,  because  the  State  law,  under 
which  the  insolvent  obtained  his  discharge,  was  pass- 
ed long  before  the  contract  was  made,  and,  therefore, 
it  could  not  be  said  to  impair  the  obligation  of  a  con- 
tract not  then  in  existence.  2.  That  although  the 
contract  was  made  in  South  Carolina,  between  par- 
ties who  were  at  the  time  citizens  of  the  State,  yet 
the  debtor  having  removed  to  Louisiana,  and  become 
a  resident  citizen  of  that  State,  and  the  creditor  pur- 
suing him  thither,  the  local  Court  had  authority,  un- 
der the  local  laws,  to  grant  him  a  discharge,  which 
might  be  effectual  within  the  limits  of  the  State,  even 
if  it  had  no  extra-territorial  operation.  The  dis- 
cbarge, being  effectual  in  the  Courts  of  the  State 
where  it  was  obtained,  w*ould,  of  course,  be  equally 
effectual  in  the  Courts  of  the  United  States,  sitting 
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1819.      in  that  State,  the  lawd  of  the  State  bemg  made  bj  the 
JjJIJJJJJ]J^  Judiciary  Act  of  1789,  c.  20.  s.  34,  rules  of  decision. 
,.  ^*        in  the  Courts  of  the  United  States,  in  cases  where 
they  supply.     3.  That  the  certificate  of  discharge  un- 
der the  English  bankrupt  laws,  was  a  good  plea  in 
bar  to  the  action/ 

Mr.  Chief  Justice  Marshall  delivered  theopinioo 
of  the  Court,  that  this  case  was  not  distinguishable  in 
principle  from  the  preceding  case,  of  Sturges  ▼. 
Crowninshield.  That  the  circumstance  of  the  State 
law,  under  which  the  debt  was  attempted  to  be  dis- 
charged, having  been  paissed  before  the  debt  was 
contracted,  made  no  difference  in  the  application  of 

a  He  cited  Rutherf,  Inst.  6.  2.  e.  5.  s.  3.  c.  9.  s.  6.  Hmber. 
Pndec,  L  1.  tit.  S.  Greenough  v.  Amory,  3  Ball.  370.  note. 
James  y.  Alien,  1  DaU.  188.  Miller  y.  Hall,  lb.  229.  Thomp- 
son y.  Young,  /&.  294.  Gorgerat  y.  M'Carty,  lb.  360.  Donald- 
son y.  Chambers,  2  DaU.  100.  Harris  v.  Mandeyille,  lb.  256. 
Emorj  y.  Greenough,  3  DaU.  369.  Smith  y.  Brown,  3  Binney^ 
201.  Boggs  y.  Zeacle,  5  Binney,  332.  Hiliiard  y.  Greenleaf, 
5  Binney^  336.  note.  Van  Raugh  y.  Van  Arsdale,  3  CaintM* 
Rep.  154.  Smith  y.  Smithy  2  Johns.  Rep.  235.  Penniman  y. 
Meigs,  9  Johns.  Rep.  325.  Hicks  y.  Brown,  \2  Johns.  Rep.  142. 
Hamersley  y.  Lambert,  2  Johns.  Ch.  Rep.  511.  Blanchard  y. 
Russell,  13  Mass.  Rep.  1.  Bradford  y.  Farrand,  lb.  18.  Walsh 
V.  Farrand,  lb.  19.  Baker  y.  Wheaton,  5  Mass.  Rep.  509. 
Babcock  y.  Weston,  1  GaUis.  Rep.  168.  Van  Reimsdjrk  y. 
Kane,  lb.  371.  Golden  y.  Prince,  5  Hall's  Law  Jour.  502. 
Adams  y.  Story,  6  HaU's  Liw  Jour.  474.  Farm.  &  Meek.  Bank 
y.  Smith,  lb.  547.  Burrows  y  Jemimo,  2  Stra.  933.  Ballan- 
fine  y.  Golding,  Co.  Bankr.  Law^  347.  Coop.  Bankr.  Law^  362, 
Smith  y.  Buchanan,  1  EasVsRep.  6.  Pottery.  Brown,  5  Easth 
J^p.  124.    Terasson's  case,  Coop.  Bcmkr.  Zxnv,  Appin.  30. 
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the  principle.     And  that  as  to  the  certificate  under      isig. 
the  English  bankrupt  laws,  it  had  frequently  been 
determined,  and  was  well  settled,  that  a  discharge 
under  a  foreign  law,  was  no  bar  to  an  action  on  a 
contract  made  in  this  country. 

Judgment  affirmed. 


(COMMOIf  LAW.) 

Barr  v.  Gratz's  heirs. 

A  patent  ifsued  on  the  18th  November,  1784,  for  1,000  acres  of  land, 
in  KeotQcky,  to  J.  C,  who  had  previoutly,  in  Jaly<  1784,  cawe* 
naoted  to  conrey  the  same  to  M.  G.,  the  ancestor  of  the  lessor  of 
the  plaintiff,  and  on  the  23d  June,  1786,  M.  Gw  made  an  agi^ae- 
meat  with  R.  B.,  the  defendant  in  ejectment,  to  oonrey  to  him  750. 
acres,  part  of  the  tract  of  1,000  acres,  nnder  which  agreement  R. 
B.  entered  into  possession  of  the  whole  tract:  and  on  the  Ijlth  of 
April,  1787,  J.  C,  by  direction  of  M  G.  conveyed  to  R.  B.  the  750 
acres  in  fulfilment  of  said  i^preement,  which  were  severed  by  metes 
and  boands  from  the  tract  of  1,000  acres.  J.  C.  and  his  wile,  OA  Ihe 
26th  of  April,  1791,  made  a  conveyance  in  tnist  of  all  his  property, 
real  and  personal,  to  R.  J.  and  £.  C.  On  the  13th  of  February, 
1818,  R.  J.,  as  wrvhing  tnutee^  conveyed  to  the  heirs  df  M.  G., 
under  a  decree  in  equity,  that  part  of  th6  1»000  acres  not  previmisly 
conveyed  to  R.  B.,  and  in  the  part  so  conveyed,  under  the  4eone, 
was  included  the  land  cteimed  in  tb«  lijectment.  R.  B.  (the  H' 
fendant)  claimed  the  land  in  ctotroversy  under  a  patent  tot  400 
acres  issued  on  the  15th  of  September,  1701S,  fbanded  on  a  soHrey 
iiiade  for  B.  N.,  May  Itth,  1782:  and  under  a  deed  of  the  13th  of 
pecember,  1796,  from  one  Cobum,  who  had,  in  the  wiiiter  and 
spring  6f  1791,  anteiea  intd  aAd  ftncid  a  field  #ithia  dteboandi  bf 
4be  wifinal  pvtent  fiir  tjW  acres  to  J,  C,  dateing  to  told  the 
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Iftig.  '^^^'i^  under  B.  N.'i  surrey  of  400  acres.    Heid,  that  upon  tbe  iw«» 

St^'s/'^^        iog  of  the  patent  to  J.  C,  in  November,  1784,  the  possession  then 

Barr  befngp  Tacant,  he  became  by  operation  of  law  rested  with  a  con- 

▼•  stmctire  actual  seizin  of  the  whole  tract  included  in  bis  patent; 

v'^M^  that  bit  whole  title  passed  by  his  prier  conveyance  to.  M.  Q*  (the 

ancestor  of  the  lessor  of  the  plaintiiT;)  and  that  when  it  became 

complete  at  law  by  the  issuinf^  of  the  patent,  the  actual  constructive 

seizin  of  J.  C.  passed  to  M.  G.,  by  virtue  of  that  conveyance* 

Hddt  that  when  subsequently,  in  virtue  of  the  agjreement  made  in 
June,  ir86»  between  M.  G.  and  R.  B.  (the  defendant)  the  latter  en- 
tered into  possession  of  the  whole  tract,  under  this  equitable  title, 
his  possession  being  consistent  with  the  title  of  M.  G.,  and  in  com- 
mon with  him,  was  tbe  possession  of  M.  G.  himself,  and  enured  to 
the  benefit  of  both,  according  to  the  nature  of  the  respective  titles, 
iind  that  when  subsequently,  in  April,  1787,  by  the  direction  of  M, 
C  J.  C.  conveyed  to  the  defendant  750  acres  in  fulfilment  of  the 
ag^ement  between  M.  G.  and  the  defendant,  and  the  same  were 
severed  by  metes  and  bounds  in  the  deed  from  the  tract  of  1,000 
acres,  the  defendant  became  sole  seized  in  his  own  right  of  the  750 
acres  so  conveyed.  But  as  he  still  remained  in  the  actual  posses- 
sion of  the  residue  of  the  tract,  within  the  bounds  of  the  patent, 
which  possession  was  originally  acquired  under  M.  G.,  the  chanio- 
ter  of  bis  tenure  was  not  changed  by  his  own  act,  and,  therefore^ 
he  was  ^uaai  tenant  to  M.  G.,  and,  as  such,  continued  the  actual 
^  seizin  of  the  latter,  over  this  residue  at  least,  up  to  the  deed  from 
Cobum  to  the  defendant,  in  1796. 

Hetdy  that  if  Cobum,  in  1791 ,  when  he  entered  and  fenced  a  field, 
&c.  had  been  the  leg^l  owner  of  B.  N.'s  survey,  his  actual' occvpa- 

'  tion  of  a  part  would  not  have  given  him  a  constructive  actual  seizin 
of  the  residue  of  the  tract  included  in  that  survey,  that  residue  be- 
ing at  the  time  of  his  entry  and  occupation  in  the  adverse  seizin  of 
another  person  j  (M.  G.)  having  an  older  and  better  title.   But  there « 

'  being  no  evidence  that  Cobum  was  the  legal  owner  of  B.  N.'s  sur- 
vey, his  entry  must  be  considered  as  an  entry  without  title,  and 
consequently  his  disseizin  was  limited  to  the  bounds  of  his  actual 
oocnpancy. 

The  deed  of  the  16th  of  July,  1784,  from  J.  C.  to  M.  G.,  being  more 
than  thirty  years  old,  and  proved  to  have  been  in  possession  of  the 

'  .  lessors  of  the  plaintiffs,  and  actually  asserted  as  the  ground  of 
their  .titie  in  the  equity  suit,  was  admissable  in  evidence  without 
regular  proof  of  its  execution. 

The  deed  from  J.  C.  and  wife,  to  D.  J.  and  £.  C^  in  179.1,  was  not 
within  the  statute  of  champerty    and  maintenance  of  Kentucky ; 
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for  as  to  all  the  land  not  in  the  actual  occupancy  of  Coburn,  the        ^^m^ 
deed  was  operative,  the  grantors  and  those  holding  under  them  hav- 
ing at  all  times  had  the  legal  seizin. 

In  general,  judgments  and  decrees  are  evidence  only  in  suits  between 
parties  and  privies ;  but  the  doctrine  is  wholly  inapplicable  to  acsBse 
like  the  present,  where  the  decree  in  equity  was  not  introduced  as 
per  «e  binding  upon  any  rights  of  the  other  patty,  but  as  an  intro" 
dnctory  fact  to  a  link  in  the  chain  of  the  plaintiff's  title,  and  ooa- 
stitutiog  a  part  of  the  muniments  of  his  estate* 

The  deed  of  1813,  from  R.  J.,  surviving  trustee,  under  the  decree  in 
equity,  was  valid  without  being  approved  by  the  Court,  and  recorded 
in  the  Court,  according  to  the  statute  of  Kentucky  of  the  16th  of 
February,  1808,  c.  453. 

lilRROR  to  the  Circuit  Court  of  Kentucky. 

This  was  an  action  of  ejectment,  in  which  the 
defendants  in  error  were  the  lessors  of  the  plaintifis 
below,  and  which  \vbs  brought  to  recover  th^  pos- 
session of  a  tract  of  land  in  the  district  of  Keii-^ 
tucky,  claimed  by  them  under  a  patent  issued  to 
John  Craig,  November  18th,  1784,  for  1,000  acres 
of  land,  included  in  three  separate  warrants  of  320 
acres,  480  acres,  and  200  acres,  surveyed  for  John 
Craig,  on  the  14th  of  January,  1783.  On  the  16th 
of  July,  1784,  John  Craig  conveyed,  by  deed,  the 
said  tract  of  land  to  Michael  Gratz,  the  ancestor  of 
the  lessors  of  the  plaintiffs,  and  covenanted  to  cailse 
a  patent  to  issue  to  said  Gratz,  or  if  it  could  not 
issue  in  his  name,  that  said  Craig  would  stand  seized 
to  the  use  of  Gratz,  and  make  such  other  convey- 
ances as  should  be  necessary  to  confirm  the  title. 
On  the  23d  of  June,  1786,  Gratz  made  an  agree- 
ment with  Robert  Barr,  tha  defendant  in  ejectment, 
to  convey  to  him  750  acres  of  land,  part  of  the 
said  1,000  acres;  the  defendant  entered  into  posses* 
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1619.  sion  of  the  whole  tract,  and  settled  a  quarter  and 
farm  thereon,  and  on  the  11th  day  of  April,  1787, 
John  Craig,  by  the  direction  of  said  Gratz,  conveyed 
to  the  defendant^  Barr,  750  acres,  in  fulfilment  of 
said  agreement,  which  were  severed  by  metes  and 
bounds  from  the  said  tract  of  1 ,000  acres.  On  the 
26th  of  April,  1791,  John  Craig  and  his  wife,  made 
a  conveyance  in  trust  to  Robert  Johnson  and  Elijah 
Craig  of  all  his  property,'  real  and  personal.  On  the 
12th  of  February,  1813,  Robert  Johnson,  as  surtiv^ 
ing  trustee^  under  a  decree  in  equity  of  the  Circuit 
Court  for  the  district  of  JKeQtucky^  conveyed  to  the 
lessors  of  the  plaintiffs  that  part  of  the  1,000  acres 
not  previously  conveyed  to  the  defendant,  Barr,  and 
in  the  part  so  conveyed  was  included  the  land 
claimed  in  this  action. 

The  defendant,  Barr,  claimed  the  tract  of  land 
in  controversy  under  a  patent  for  400  acres  issued 
by  the  State  of  Kentucky,  on  the  1 5th  of  September^ 
1795,  founded  on  a  survey  made  for  Benjamin  Ne^ 
therland,May  12th,  1782. 

On  the  trial  of  the  cause,  the  plaintiffs  read  in  evi^ 
dence  to  the  jury  the  patent  to  John  Craig  for  1,000 
acres  of  land ;  copies  of  two  other  surveys  for  John 
Craig ;  the  deed  of  the  1 6th  July,  1 784,  to  Michael 
Gratz,  the  ancestor  of  the  lessors  of  the  plaintiffs  ; 
tbe  deed  of  trust  of  the  23th  of  April,  1791,  from 
John  Craig  and  wife  to  Robert  Johnson  and  Elijah 
Craig  ;  the  deed  of  the  12th  February,  1813,  from 
Robert  Johnson  (as  surviving  trustee;  to  the  lessors 
of  the  plaintiffs ;  the  decree  in  the  chancery  suit  be- 
tween Michael  Gratz  and  John  Craig  and  others^ 
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ttoder  which  that  deed  was  made;  the  surreys,  1810. 
pldts,  and  reports  of  the  14th  of  January,  1783, 
signed  by  John  Price,  and  the  agreement  between 
the  said  Gratx  and  Barr.  The  plaintiffs  also  intro- 
duced parol  testimony  establishing  the  boundary  of 
the  land  patented  to  John  Craig,  and  proving  the 
defendant's  possession  of  the  whole  tract. 

The  defendant  gave  in  evidence  a  deed  from  oo^ 
Cobum  to  him,  dated  the  13th  of  December,  1796  ^ 
the  deed  from  Craig  to  him  of  the  11th  of  April^ 
1787 ;  the  plat  and  certificate  of  Netherland's  sur- 
vey ;  a  certificate  of  its  conveyance  by  Ann  Shields 
to  the  defendant ;  and  gave  parol  testimony  fhsit,  iif 
the  wnter  and  spring  of  1791,  Cobum  Mtered  mto^ 
and  Synced  a  field  within  the  boundafy  of  Craig's 
patent,  claiming  to  bold  the  same  under  the  title  of 
Netherland,  as  part  of  the  land  inchided  in  bis  siirvey 
of  400  acres. 

The  defendant  objected  to  the  admission  in  evi- 
dence of  the  record  and  proceedings  of  the  Circuit 
Court  in  the  Chancery  suit  between  Michael  Grats( 
and  John  Craig  and  others ;  but  the  decree  was  per- 
mitted to  be  read  to  the  jury,  to  which  the  defend- 
ant ecCcepCed.  The  defendant  also  excepted  to  the 
admission  in  evidence  of  the  deed  from  John  Craig 
to  Michael  Gfat^,  dated  the  16th  of  July,  1784,  be- 
cause the  same  was  not  proved  by  the  subscribing 
witnesses,  nor  their  absence  accounted  foi'. 

The  Court  instroeted  the  jury  as  follows :  1.  That 
if  they  diould  be  of  opinion  that  neither  the  defend"" 
ant,  nor  John  Cobum,  under  whom  he  claims,  wei^ 
m  actual  possession  of  the  land  now  in  £spute  prior 
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1819.  to  the  18th  day  of  November,  1784,  the  date  of  the 
patent  to  John  Craig  for  the  land  now  in  dispute, 
that  the  emanation  of  the  said  grant  gave  possession 
to  the  said  John  Craig  of  the  whole  of  the  said 
land  ;  and  that  the  present  plaintiffs  were  entitled  to 
the.  benefit  of  that  possession.  2.  That  if  the  jury 
should  be  of  opinion  that  Robert  Barr,  the  defend* 
ant,  entered  upon,  and  took  possession  of  the  land  in 
contest  under  a  contract  with  the  ancestor  of  the 
plaintiff,  and  was  so  possessed  at  the  time  of  the 
settlement  of  Coburn,  under  whom  the  defendant 
now  pretends  title,  that  the  possession  of  Cobum, 
when  taken,  did  not  extend  within  the  patent  lines, 
under  which  the  lessors  of  the  plaintiffs  claim,  be- 
beyoqd  his  actual  occupancy.  3.  That  Cobum's 
claiming  and  fencing  a  part  of  the  land  in  1791,  or 
whenever  the  jury  should  be  of  opinion  he  took  pos- 
session and  fenced  within  the  patent  limits  aforesaM, 
did  not  give  to  him  a  legal  possession  to  any  other 
part  of  the  land  within  the  patent  to  Craig,  than  that 
of  which  he  had  the  actual  occupancy.  4.  That 
the  possession  of  Coburn,  attempted  to  be  proved, 
more  than  twenty  years  before  the  bringing  this 
suit,  did  not  bar  the  plaintiffs'  right  to  sue,  further 
than  he  showed  an  actual  possession  for  twenty 
years,  or  upwards,  next  before  bringing  this  suit. 

"The  defendant  objected  to  the  instructions  so  given 
the  jury,  and  moved  that  the  Court  should  give  cer- 
tain other  instructions  to  the  jury,  which  were  re- 
fused. A  verdict  was  taken  for  the  plaintiffs,  and 
judgment  rendered  thereupon.  The  defendant  after- 
wards moved  for  a  new  trial,  which  wa^  refused  by 
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the  Court.    The  cause  was  thereupon  brought,  by      1819. 
writ  of  error,  to  this  CourU 


This  cause  was  argued  by  Mr.  Trimbk^  for  the 
plaintiffs  in  error,  who  made  the  following  points :  ^^'  ^^^' 
1.  That  the  Court  below  erred  in  refusing  the  mo^ 
tion  for  a  new  trial.  2.  That  the  decree  in  the 
Chancery  suit  between  Michael  Gratz  and  John 
Craig  and  others,  was  not  admissible  in  evidence  in 
this  case.  3.  That  there  was  error  in  admitting  in 
evidence  the  deed  from  John  Craig  to  Michael  Grat2 
of  the  16th  of  July,  1784,  without  the  regular  proof 
of  its  execution  by  the  subscribing  witnesses.  4.  That 
the  deed  of  the  13th  of  February,  1813,  from  Ro- 
bert Johnson,  as  surviving  trustee,  to  the  lessors  of 
the  plaintiff,  under  the  decree  in  chancery,  was  not 
admissible  in  evidence,  without  preliminary  proof 
that  Elijah  Craig  was  dead.  5.  That  the  said  deed 
was  not  approved  by  the  Court,  nor  recorded  as  re- 
quired by  the. statute  of  Kentucky  of  the  16th  of 
February,  c.  453.  6.  That  the  deed  of  the  26th  of 
April,  1791,  from  John  Craig  and  wife,  in  trust,  to 
Robert  Johnson  and  Elijah  Craig,  was  void  under 
the  statute  of  champerty  and  maintenance,  the  land 
being  at  the  time  in  the  adverse  possession  of  Co- 
burn.  7.  That  the  Court  below  erred  in  the  in* 
structions  it  gave  to  the  jury. 

Mr.  Toihot  and  Mr.  SergeatUj  contra. 

Mr.  Justice  Story  delivered  the  opinion  of  the  FA.  I9ffh 
Court.    In  this  case,  it  is  unnecessary  to  travd 


CASES  IN  THE  SUPftEMC  CQURT 

1819.  thrcNigh  all  the  exceptions  taken  by  the  tlefendant  ia 
the  Court  below,  becaasey  upon  the  facts  stated  in  the 
bill  of  exceptions,  some  of  the  opinions  required  of 
the  Court  upon  points  of  law,  do  not  arise  from  the 
endence ;  and  as  to  others,  the  opinion  of  the  Court^ 
if  in  any  respect  erroneous,  was  so  in  favour  of  the 
defendant. 

The  first  error  assigned  is,  that  the  Court  refuge^ 
to  grant  a  new  trial ;  but  it  has  been  already  decided, 
and  is  too  plain  for  argument,  that  such  a  r^fusi^  af* 
fords  no  ground  for  a  wirlt  of  error. 

Another  error  alleged  is,  that  the  Court  allowed 
the  decr^  of  the  Circuit  Court,  in  the  Chaacerj 
suit  between  Michael  Grata;  aod  John  Ciaig  awl 
others,  to  be  given  in  evidence  to  the  jury.     In  our 
opinioii  this  record  was  clearly  admissible.     It  is  true 
that,  ia  general,  judgments  and  decrees  are  evidence 
finly  w  suits  between  parties  and  privies.    But  the 
doctrine  is  wholly  ipapplicable  to  s^  case  liji^e  the  pre* 
l»nt,  where  the  decree  is  not  introduced  i|s  pef  S4 
bioding  upon  any  rights  of  th^  other  party,  but  as 
an  introductory  fact  to  ^  linH  io  the  chain  of  the 
plaintifif^s  title^  and  cpnsitituting  a  part  of  the  mv^ 
ments  of  his  esitate ;  without  establishing  th^  exjist* 
enoe  of  ^  decree,  it  would  be  impossible  to  ^st^- 
blish  th^  l?gal  validity  of  the  deed  fron^  Re)^|t 
Johnson,  to  the  lessors  of  the  plaintiffs,  which  ww 
made  under  the  authority  of  that  decree  ;  and  under 
such  circumstances  to  reject  the  proof  of  the  decree^ 
would  be,  in  effect,  to  declare  that  no  title  derived 
^nder  a  decree  in  Chancery,  was  of  any  validity  ex- 
cept in  ^  sak  beiw^ep  parties  and  privies^  so  that  hi 
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a  suit  bj  or  agiunst  a  stranger,  it  would  be  a  mere      isi». 
nullitj.    It  might  with  as  much  |kroiNriety  be  ai^ued, 
thut  the  plaiotiff  was  not  at  liberty  to  prove  any  other 
title  deeds  ia  this  suit,  because  they  were  res  inter 
^ios  acta. 

Another  error  alleged  is,  the  admission  in  evidence 
of  the  deed  of  John  Craig  to  Michael  Gratz,  dat^ 
the  1 6th  of  July,  1 784,  without  the  regular  proof  of 
its  execution  by  the  subscribing  witnesses.  But  as 
tiiat  deed  was  more  than  thirty  years  old,  and  was 
jproved  to  have  been  in  the  possession  of  the  lesaocs 
of  the  plaintiff,  and  actually  asserted  by  them  as  the 
ground  of  their  title  in  the  Chancery  suit,  it  wafi|  iii^ 
'the  language  of  the  books,  sufficiently  accounied  far ; 
^md  on  this  account,  as  well  as  because  it  was  a  part 
of  the  e¥idence  in  support  of  the  decree,  it  was  ad* 
nissible,  without  the  regular  proof  of  its  exeeutioo^ 

Another  error  alleged  is,  that  the  deed  from  Robert 
Johnson  to  the  plaintiffs,  under  the  decree  in  Chancery, 
was  not  admissible  in  evidence  without  proof  that 
Robert  Johnson  was  the  surviving  trustee,  and  that 
Elijah  Craig  was  dead.  But  upon  examining  thje 
bill  of  exceptions  of  the  defendant,  no  point  of  this 
sort  arises  ;  for  it  is  there  stated  that  the  plaintiff  gave 
in  evidence  ^^  the  deed  from  Robert  Johnson  the  mt- 
viving  trustee  to  the  lessors  of  the  plaiatiff ;"  and  no 
objection  appears  to  have  been  made  to  its  admissi- 
bility on  this  account. 

Having  disposed  of  these  minor  objections,  we 
may  advance  to  the  only  points  of  any  real  import- 
ance in  the  cause,  but  which,  in  our  opinion,  are  of 
no  intrinsic  difficulty.    Upon  the  issuing  of  the  pa- 
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1819.  tent  to  John  Craig,  in  November,  1784,  the  posses* 
sion  then  being  vacant,  he  became,  bj  operation  of 
law,  vested  With  a  constructive  actual  seisin,  of  the 
whole  tract  of  land  included  in  his  patent  His 
whole  title  (such  as  it  was)  passed  by  his  prior  con- 
veyance in  July,  1784,  to  Michael  Gratz,  the  ances- 
eestor  of  the  lessor  of  the  plamtiff,  and  the  moment 
it  became  complete  at  law  by  the  issuing  of  the  pa- 
tent, the  actual  constructive  seisin  of  Craig  was 
transferred  to  Gratz,  in  virtue  of  that  conveyance/ 
When  subsequently,  in  virtue  of  the  agreement  made 
in  June,  1786,  between  Michael  Gratz,  and  the  de^ 
fendant,  for  the  purchase  of  750  acres  of  the  tract 
of  1 ,000  acres,  the  defendant  entered  into  possession 
of  the  whole  tract,  under  this  equitable  title,  his  posr 
session  being  consistent  with  the  title  of  Gratz,  and 
in  common  with  him,  was  the  possession  of  Gratz 
himself,  and  enured  to  the  benefit  of  both,  according 
to  tlie  nature  of  their  titles.  When  subsequently,  in 
April,  1787,  by  the  direction  of  Gratz,  Craig  con- 
veyed to  the  defendant  a  large  portion  of  the  land 
in  fulfilment  of  the  agreement  between  Gratz  and 
Barr,  and  the  same  was  severed  by  the  metes  and 
bounds  in  the  deed  from  the  tract  of  1,000  acres,  the 
defendant  became  sole  seized  in  his  own  right  of  the 
portion  so  conveyed.  But  as  he  still  remained  in  the 
actual  possession  of  the  residue  of  the  tract  withui 
the  bounds  of  the  patent,  and  this  pbssession  was 
originally  taken  under  Gratz,  the  character  of  his 
ttoure  was  not  changed  by  his  own  act,  and  there- 

a  ride  Green  v.  Liter,  8  Cranch,  229.  245. 
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SI  suit  bj  or  agiunst  a  stranger,  it  would  be  a  mere      isi». 
nullity.    It  might  with  as  much  |kropriety  be  ai^ued, 
that  the  plaiotiff  was  not  at  liberty  to  prove  any  other 
title  deeds  in  this  suit^  because  they  were  res  inter 
^lias  acU^ 

Another  error  alleged  is,  the  admission  in  evidence 
of  the  deed  of  John  Craig  to  Michael  Gratz,  dated 
the  16th  of  July^  1784,  without  the  regular  proof  of 
its  execution  by  the  subscribing  witnesses.    But  as 
that  deed  was  more  than  thirty  years  old,  and  was 
proved  to  have  been  in  the  possession  of  the  lesson 
of  the  plaintiff,  and  actually  asserted  by  them  as  the 
ground  of  their  title  in  the  Chancery  suit,  it  was,  iii^ 
^he  language  of  the  books,  sufficiently  accounted  for ; 
smd  on  this  account,  as  well  as  because  it  was  a  part 
of  the  evidence  in  support  of  the  decree,  it  was  adp 
uisaible,  without  the  regular  proof  of  its  execution. 
Another  error  alleged  is,  that  the  deed  from  Robert 
Johnson  to  the  plaintiffs,  under  the  decree  in  Chancery, 
ivas  not  admissible  in  evidence  without  proof  that 
Robert  Johnson  was  the  surviving  trustee,  and  that 
£lijah  Craig  was  dead.    But  upon  examining  the 
bill  of  exceptions  of  the  defendant,  no  point  of  this 
sott  arises ;  for  it  is  there  stated  that  the  plaintiff  gave 
in  evidence  ^^  the  deed  from  Robert  Johnson  the  sur- 
viving trustee  to  the  lessors  of  the  plaiatiff ;"  and  no 
objection  appears  to  have  been  made  to  its  admissi- 
bility on  this  account. 

Having  disposed  of  these  minor  objections,  we 
may  advance  to  the  only  points  of  any  real  import- 
ance in  the  cause,  but  which,  in  our  opinion,  are  of 
no  intrinsic  difficulty.    Upon  the  issuing  of  the  pa- 
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isi9«  But,  in  fact,  no  such  title  was  shown  in  evidence, 
there  being  no  proof  that  Ann  Shield,  from  whom 
Cobum  derived  his  title,  was  the  legal  owner  of  the 
title  of  Netherland.  So  that  the  entry  of  Cobum  must 
be  considered  as  an  entry  without  title,  and,  conse- 
quently, his  disseisin  was  limited  to  the  bounds  of  his 
actual  occupancy.  This  view  of  the  case  disposes 
of  the  objection  to  the  deed  from  Craig  and  wife  to 
Robert  Johnson  and  Elijah  Craig,  in  1791,  up<m  the 
ground  that  it  was  within  the  statutes  of  champerQr 
and  maintenance,  the  land  being  at  the  time  in  the 
adverse  possession  of  Cobum ;  for  as  to  all  the  land 
not  in  his  actual  occupancy  (and  to  this  alone  the 
charge  of  the  Court  applied)  the  deed  was  not,  at  all 
events,  operative ;  the  grantors,  and  persons  holding 
under  them,  having  at  all  times  had  the  legal  seisin.* 
Another  objection  taken  b,  that  the  deed  from 
Robert  Johnson  to  the  lessors  of  the  plaintiff,  under 
the  decree  in  Chancery,  was  not  approved  by  the 
Court,  nor  recorded  in  the  Court  in  conformity  with 
the  statute  of  Kentucky  of  the  16th  of  Febmary, 
1818,  ch.  453.  In  our  judgment  no  such  approval 
was  necessary ;  and  upon  examination  of  the  statute 
in  question,  it  is  clear  that  it  is  not  imperative  in  the 
present  case. 

Upon  the  whole,  without  going  more  minutely  into 
the  case,  we  are  all  of  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  affirmed.  No  error 
has  been  committed  which  is  injurious  to  the  defend-* 

m  Vide  Walden  t.  Oratz's  Heirs,  ante^  vol.  I.  p.  292. 
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ant.  He  has  had  the  full  benefit  of  the  law,  so  fat 
3s  the  facts  of  his  case  would  warrant  the  Court  in 
applying  it  in  his  favour. 

Judgment  affirmed. 
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(COMMON  LAW.) 

Eliason  et  al.  v.  Henshaw. 

^Where  A.  offered  to  purchase  of  B.  two  or  three  hundred  barrels  of 
flour,  to  be  delivered  at  Georgetown,  (District  of  Columbia,)  by  the 
first  water,  and  to  pay  for  the  same  9  dollars  50  cents  per  barrel; 
and  to  the  letter,  containing^  this  offer,  required  an  answer  by  lAa 
return  of  the  wagon  by  which  the  letter  wdt  eent.  This  wagon  W9k 
at  that  time  in  the  service  of  B.,  and  employed  by  him  in  convey* 
ing  flour  from  bis  mill  to  Harper'' t  Ferry,  near  to  which  place  A. 
then  %D€U.  His  offer  was  accepted  by  B.,  in  a  letter  sent  by  the  first 
regular  mail  to  Georgetown,  and  received  by  A.  at  that  place ;  but 
no  answer  was  ever  sent  to  Harper* »  Ferry.  iJekf,  that  this  ao^ 
ceptance,  communicated  at  a  place  different  from  that  indicated  by 
A.,  imposed  no  obligation  binding  upon  him. 
An  offer  of  a  bargain,  by  one  person  to  another,  imposes  no  obligation 
upon  the  former,  unless  it  is  accepted  by  the  latter  according  to 
the  terms  on  which  the  offer  was  made.  Any  qualification  of,  or 
departure  from,  those  terms,  invalidates  the  offer,  unless  the  sam6 
be  agreed  to  by  the  party  who  made  it. 

Error  to  the  Circuit  Court  for  the  District  of  Co-   ft6.  Vi(h 
lumbia. 

This  cause  was  argued  bj  Mr.  Jones  and  Mr.  Key^ 
for  the  plaintiff  in  error,  and  by  Mr.  Swann  for  the 
defendant  in  error. 


Mr.  Justice  Washington  delivered  the  opinion  of  ^^5.  tof^^ 
the  Court    This  is  an  action,  brought  by  the  defend* 
Vol.  IV.  29 
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1819.      ant  in  error,  to  recover  damages  for  the  non-perform- 
ance  of  an  agreement,  alleged  to  have  been  eatered 
into  by  the^plaintiffs  in  error^  for  the  purchase  of  a 
Seodiaw.    qu2m|j[|;y  of  flour  at  a  stipulated  price.     The  evidence 

of  this  contract  given  in  the  Court  below,  is  stated  in 
a  bill  of  exceptions,  and  is  to  the  following  effect :  A 
letter  from  the  plaintiffs  to  the  defendant,  dated  the 
10th  of  February,  1813,  in  which  they  say:  "  Capt. 
Conn  informs  us  that  you  have  a  quantity  of  flour  to 
dispose  of.  We  are  in  the  practice  of  purchasing 
flour  at  all  times,  in  Georgetown,  and  will  be  glad 
to  serve  you,  either  in  receiving  your  flour  in  store, 
when  the  markets  are  dull,  and  disposing  of  it  when 
the  markets  will  answer  to  advantage,  or  we  will  pur- 
chase at  market  price  when  delivered ;  if  you  are  dis- 
posed to  engage  two  or  three  hundred  barrels  at  pre- 
sent, we  will  give  you  9  dollars  60  cents  per  barrel, 
deliverable  the  first  water  in  Georgetown,  or  any  ser- 
vice we  can.  If  you  should  want  an  advance,  please 
write  us  by  mail,  and  will  send  you  part  of  the  money 
in  advance."  In  a  postscript  they  add,  "  Please  write 
by  return  of  wagon  whether  you  accept  our  offer."  This 
letter  was  sent  from  the  house  at  which  the  writer 
then  was,  about  two  miles  from  Harper's  Ferry,  to 
the  defendant  at  his  mill,  at  Mill  Creek,  distant  about 
20  miles  from  Harper's  Ferry,  by  a  wagoner  then  em- 
'  ployed  by  the  defendant  to  haul  flour  from  his  mill  to 
Harper's  Ferry,  and  then  about  to  return  home  with 
his  wagon.  He  delivered  the  letter  to  the  defendant 
on  the  14tb  of  the  same  month,  to  which  an  answer, 
dated  the  succeeding  day,  was  written  by  the  de- 
fendant, addressed  to  the  plaintiffs  at  Georgetown, 


Eliaaon 
Hewbav. 
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stnd  despatched  by  a  mail  which  left  Mill  Creek  cms  isit. 
the  19th,  being  the  first  regular  mail  from  that  jdace 
to  Georgetown.  In  this  letter  the  writer  sa js,  ^^  Your 
favour  of  the  10th  inst.  was  handed  me  by  Mr.  Che- 
nowetb  last  evening.  I  take  the  earliest  opportunity 
to  answer  it  by  post  Your  proposal  to  engage  300 
Ijarrels  of  flour,  delivered  in  Georgetown,  by  the  first 
"Water,  at  9  dollars  50  cents  per  barrel,  I  accept,  and 
shall  send  on  the  flour  by  the  first  boats  that  pass 
<3own  from  where  my  flour  is  stored  on  the  river ;  w 
t:o  any  advance,  will  be  unnecessary — ^payment  on  de- 
livery is  all  that  is  required." 

On  the  25th  of  the  same  month,  the  plaintifis  ad* 
dressed  to  the  defendant  an  answer  to  the  above,  dated 
at  Georgetown,  in  which  they  acknowledge  the  re- 
ceipt of  it,  and  add,  ^'  Not  having  heard  from  you 
before,  had  quite  given  over  the  expectation  of  get- 
ting your  flour,  more  particularly  as  we  requested  a^. 
answer  by  return  of  wagon  the  next  day,  and  a9  we 
did  not  get  it,  had  bought  all  we  wanted.^' 

The  wagoner,  by  whom  the  plaintiffs'  first  lett^ 
was  sent,  informed  them,  when  he  received  it,  thai 
he  should  not  probably  return  to  Harper's  Ferry,  aad 
he  did  not  in  fact  return  in  the  defendant's  empkiy. 
The  flour  was  sent  down  to  Georgetown  some  time 
in  March,  and  the  delivery  of  it  to  the  plaintifis  W9i 
regularly  tendered  and  refused. 

Upon  this  evidence,  the  defendants  in  the  Cowrl 
below,  the  plaintifis  in  error,  moved  that  Court  to  in- 
struct the  jury,  that,  il  they  believed  the  S9id  effir 
drace  to  be  true,  as  stated,  the  plaintifi*  in  tki$  actiofi 
WMtQot  entitled  to  recover  the  amouQt  of  the  price  qf 
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1819.  the  300  barrels  of  flour,  at  the  rate  of  9  dollars  50 

^'^^y^^  cents  per  barrel.    The  Court  being  divided  in  opi- 

V.  nion,  the  instruction  prayed  for  was  not  given. 
HeDshaif.        rpj^^  question  is,  whether  the  Court  below  ought 

to  have  given  the  instruction  to  the  jury,  as  the  same 
was  prayed  for  ?  If  they  ought,  the  judgment,  which 
wns  in  favour  of  the  plaintiff  in  that  Court,  must  be 
reversed. 

It  is  an  undeniable  principle  of  the  law  of  con- 
tracts, that  an  offer  of  a  bargain  by  one  person  to 
another,  imposes  no  obligation  upon  the  former,  un- 
til it  is  accepted  by  the  latter,  according  to  the  terms 
in  which  the  offer  was  made.  Any  qualification  of, 
or  departure  from,  those  terms,  invalidates  the  offer, 
unless  the  same  be  agreed  to  by  the  person  who 
made  it.  Until  the  terms  of  the  agreement  have  re- 
ceived the  assent  of  both  parties,Hhe  negotiation  is 
open,  and  imposes  no  obligation  upon  either. 

In  this  case,  the  plaintiffs  in  error  offered  to  pur- 
chase from  the  defendant  two  or  three  hundred  bar- 
rels of  flour,  to  be  delivered  at  Georgetown,  by  the 
first  water,  and  to  pay  for  the  same  9  dollars  50  cents 
per  barrel.  To  the  letter  containing  this  ofier,  they 
required  an  answer  by  the  return  of  the  wagon,  by 
which  the  letter  was  despatched.  This  wagon  was, 
at  that  time,  in  the  service  of  the  defendant,  and  em- 
ployed by  him  in  hauling  flour  from  his  mill  to  Har- 
per's Ferry,  near  to  which  place  the  plaintiffs  then 
were.  The  meaning  of  the  writers  was  obvious. 
They  could  easily  calculate  by  the  usual  length  of 
time  whieh  was  employed  by  this  wagon,  in  travel- 
ling from  Harper*s  Ferry  to  Mill  Creek,  and  back 
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again  with  a  load  of  flour/ about  what  time  they       isig. 
should  receive  the  desired  answer,  and,  therefore,  it  ^^^^^"^ 
iras  entirely  unimportant,  whether  it  was  sent  by        t. 
that,  or  another  wagon,  or  in  any  other  manner,    ^•"^*^* 
provided  it  was  sent  to  Harper^s  Ferry ^  and  was  not 
delayed  beyond  the  time  which  was  ordinarily  em- 
ployed by  wagons  engaged  in  hauling  flour  from  the 
defendant's  mill  to  Harper's  Ferry.    Whatever  un- 
certainty there  might  have  been  as  to  the  time  when 
the  answer  would  be  received,  there  was  none  as  to 
the  place  to  which  it  was  to  be  sent ;  this  was  distinct- 
ly indicated  by  the  mode  pointed  out  for  the  convey- 
ance of  the  answer.     The  place,  therefore,  to  which 
the  answer  was  to  be  sent,  constituted  an  essential 
part  of  the  plaintifi^s  ofier. 

It  appears,  however,  from  the  bill  of  exceptions, 
that  no  answer  to  this  letter  was  at  any  time  sent  to 
the  plaintiffs,  at  Harper's  Ferry.  Their  offer,  it  b 
true,  was  accepted  by  the  terms  of  a  letter  addressed 
Georgetown^  and  received  by  the  plaintiffs  at  that 
place;  but  an  acceptance  communicated  at  a  place 
different  from  that  pointed  out  by  the  plaintiffs,  and 
forming  a  part  of  their  proposal,  imposed  no  obliga- 
tion binding  upon  them,  unless  they  had  acquiesced 
in  it,  which  they  depliaed  doing. 

It  is  no  argument,  that  an  answer  was  received  at 
Georgetown ;  the  plaintiffs  in  error  had  a  right  to 
dictate  the  terms  upon  which  they  would  purchase 
the  flour,  and,  unless  they  were  complied  with,  they 
were  not  bound  l)y  them.  All  their  arrangements 
may  have  been  made  with  a  view  to  the  circum- 
stance of  place,  and  they  w^re  the  only  judges  of  its 


SooMrriHe 
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1819.      importaaee.    Ther^  was,  theiefore,  no  contract  con- 
eluded  between  these  parties^  and  the  Court  ought, 
therefore,  to  hare  giyea  the  iastniction  to  the  jurj, 
^•"****   wbkh  waa  ask^  for. 

Judgment  reversed.  Cause  remanded,  with  direc- 
tkms  to  award  a  venire  Jhcias  de  nova. 


(comiON   LAW.) 

Somerville's  Executors  v.  Hamilton. 

Where  the  defendant  in  ejectment,  for  lands  in  Nortk  Carolina,  hat 
beta  10  posftesiion  wkler  litla  in  hinself,  and  thoie  under  whom  he 
claimed,  for  a  period  of  seven  ^eara,  or  upwards,  such  possoision  is» 
bjr  the  statute  of  limitations  of  North  Carolina,  a  conclusive  legal 
har  against  the  action  hy  an  adverBe  claimant,  unless  such  claimant 
lirings  himself  bj  positive  proof  within  some  of  the  disabOities  pro- 
vided Ibr  bj  that  statute.  In  the  absence  of  such  proof,  tibe  title 
shown  by  the  party  in  possession  is  so  complete  as  to  prove,  in  an 
action  upon  a  covenant  against  incumbrances,  that  a  recovery  ob- 
tained by  the  adverse  claimant  was  not  by  a  paramount  legal  title. 

Qwers,  Whether  in  an  action  upon  a  eovenant  against  inoumbraaces* 
the  plaintiff  is  bound  to  shqw  that  the  adverse  claimant  recovered, 
in  the  suit  by  which  the  plaintiff  is  evicted,  by  title  paramount,  or 
whether  the  recovery  itself  is  prtmA  facie  evidence  of  that  hot  f 

This  was  an  action  oi  covenant  brought  in  the 
Circuit  Court  of  North  Carolina,  by  the  executors  of 
John  Somerville,  the  younger,  against  John  Hamil-* 
ton,  on  the  following  covenants  in  a  deed  of  land  in 
North  Carolina,  from  Hamilton  to  John  Somerville, 
the  elder,  dated  April  I5th,  1772.    The  grantor  co« 
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venaQted  with  the  grantee,  his  heirs,  and  assigns,  that  1819. 
the  premises  "  then  were,  and  so  forever  thereafter  ^^[]^]3a«L 
should  remain,  free  and  clear  of  and  from  all  former  _  t. 
and  other  gifts,  bargains,  sades,  dower,  right  and  title 
of  dower,  judgments,  executions,  title,  trouUes, 
charges,  and  incumbrances  whatsoever,  done,  com- 
mitted, or  suffered,  by  the  said  John  Hamilton,  or  any 
other  person  or  persons  whatsoever,  the  quit  rent  after- 
wards to  grow  due  to  Earl  Grenville,  his  heirs,  &c. 
only  excited."  There  was  also  a  covenant  for  a 
general  warranty.  Hamilton  claimed  the  lands  un- 
der a  deed,  dated  the  4th  of  October,  1771,  from  one 
Stewart,  who  was  then  in  possession,  and  who  deliver- 
ed possession  to  Hamilton.  Joto  Somerville,  the  elder, 
conveyed  the  same  to  his  son,  John  Somerville,  the 
younger,  by  deed  dated  the  8th  of  September,  1 777  ; 
and  Somerville,  the  younger,  convey<^  to  one  Whit- 
mill  Hill,  by  deed  dated  the  9th  of  October,  1795. 
W.  Hill  died  on  the  13th  of  October,  1797,  having 
by  his  last  will  devised  the  lands  to  his  son  Thomas 
B.  Hill.  The  latter  having  ratered  under  the  de- 
vise, an  action  of  ejectment  was  brought  against  him 
in  the  Superior  Court  of  the  State  of  North  Caro- 
lina for  Halifax  district,  on  the  7th  of  June,  1804, 
for  two  hundred  and  fifty  acres,  parcel  of  the  said 
lands)  by  one  Benjamin  Sherrod,  who,  at  the  April 
term,  1805^  of  the  said  Court,  obtained  a  verdict 
and  judgment  for  the  possession  of  the  said  two  hun- 
dred and  fifty  acres  of  land,  and  was  put  in  posses- 
iRon  of  the  same.  On  the  2d  of  September,  1 804, 
Hamilton  had  notice  from  Somerville,  the  younger, 
of  the  institution  of  this  suit,  but  did  not  aid  in  the 
defence.    From  the  date  of  Stewart's  deed  to  Ha- 
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1819.      milton,  (October  4th,  1771,)  to  the  commenicenieoit 
]jj^^^^  of  this  suit  bj  Sherrod  against  Hill,  ou  the  7th  of 
T.        June,  1804,  the  land  in  controversy  was  in  the  pos-^ 
session  of  Hamilton,  and  of  Somerville  and  the 
Hills,  claiming  under  Hamilton.     On  the  6th  of  No- 
vember, 1806,  Somerville,  the  younger,  died,  leaving 
'  the  plaintiffs  executors  of  his  last  will  and  testa- 
ment 

The  above  facts  were  found  by  a  special  verdict 
in  the  Circuit  Court,  and  the  case  came  before  that 
Court  upon  the  special  verdict  at  November  term, 
1816,  when  the  judges,  differed  in  opinion  upon  the 
following  questions : 

1.  Whether  the  plaintiffs  were  bound  to  show  that 
Benjamin  Sherrod  recovered  against  Thomas  B. 
Hill  by  title  paramount  to  that  derived  from  Hamil- 
ton ;  or  the  recovery  itself  was  prima  fade  evidence 
of  that  fact  ? 

2.  Whether  the  title  shown  by  Thomas  B.  Hill 
under  Hamilton,  was  not  so  complete  as  to  prove 
that  Sherrod's  recovery  could  not  have  been  by  title 
paramount  ? 

Which  questions  were  thereupon  certified  to  ^his 
Court  for  decision. 


fiidreh  6th,      The  cause  was  argued  at  the  last  term  by  Mr. 
M18.  Harper  J  for  the  plaintiffs,*  no  counsel  appearing  for 

the  defendant. 

o  He  cited  Duffield  v.  Scott,  3  T.  R.  374.  Blasdale  v.  Bab- 
cock,  1  Johns*  Rep.  517.  Kip  v,  Bingham,  6  Johns,  Rep.  158. 
Bender  y.  Fromberger,  4  DalL  436.  Hamilton  v.  Cvtts,  4  Mas9. 
RepM  363. 
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The  opinion  of  the  Court  was  delivered  at  the      1819. 
present  term  by  Mr.  Justice  Story.  ^^^^"^^^^^ 

*  ...  ,  .       Somemlle 

Upon  the  special  verdict  in  this  case,  the  judges  in        r. 
the  Court  below  differed  in  opinion  on  tvi^o  points^  ^^^  .^' 
which  are  certified  to  this  Court  for  a  final  decision : 

\k  Whether  the  plaintiffs  were  bound  to  show  that 
Benjamin  Sherrod  recovered  against  Thotnas  B^ 
Hill  by  title  paramount  to  that  derived  frpm  Hamil- 
ton, or  the  recovery  itself  was  prima  facie  evidence 
of  that  fact  ? 

2.  Whether  the  title  shown  by  Thomas  B.  Hill 
under  Hamilton  was  not  so  complete  as  to  prove 
that  Sherrod's  recovery  could  not  be  by  title  para- 
mount ? 

Upon  the  first  point,  this  Court  also  is  divided  in 
opinion,  and,  therefore,  no  decision  can  be  certified. 
But  as  we  are  unanimous  on  the  second  point,  and 
an  opiniop  on  that  finally  disposes  of  the  cause,  it 
will  now  be  pronounced. 

From  the  date  of  Stewart's  deed  to  Hamilton,  in 
October,  1771,  until  the  commencement  of  the  suit 
by  Sherrod  against  Hill,  in  June,  1804,  a  period  of 
thirty-three  years,  the  land  in  controversy  was  in  the 
exclusive  possession  of  Hamilton^  and  those  deriving 
title  under  him.  A  possession  for  such  a  length  of 
time,  under  title,  was,  by  the  statute  of  limitations 
of  North  Carolina,  a  conclusive  bar  against  any  suit 
by  any  adverse  claimant,  unless  he  was  within  some 
one  of  the  exceptions  or  disabilities  provided  for  by 
that  statute/    The  special  verdict  in  this  case  doei^ 

a  This  statute)  which  was  enacted  in  the  year  1715,  pro« 
Tides,  (sec.  3.)  **  that  no  person  or  persons,  or  their  heirs, 

VbL.  IV,  30 
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1^19*  Mt  JBud  either  that  Sherrod  was  or  was  not  withio 
Jjf^^"^^  those  exceptions  or  disabilities.  The  case,  therefore, 
v>  .  stands,  in  this  respect,  purely  indifferent.  By  the 
general  principles  of  law,  the  party  who  seeks  to 
recover,  upon  the  ground  of  his  being  within  some 
exception  of  the  statute  of  limitations,  is  bound  to 
establish  such  exception  by  proof,  for  it  will  not  be 
presumed  by  the  law.  In  the  suit  by  Sherrod  against 
Hili,  it  would  have  been  sufficient  for  the  defendant 
to  have  relied  upon  the  length  of  possession  as  a 
statutable  bar  to  the  action ;  and  the  burthen  of  proof 
would  have  been  upon  Sherrod,  to  show  that  he  was 
excepted  from  its  operation.  By  analogy  to  the  rule 
in  that  case,  the  proof  of  possession  under  title  for 
thirty-three  years,  was  presumptive  evidence,  and, 
in  the  absence  of  all  conflicting  evidence  to  remove 
the  bar,  conclusive  evidence  that  the  title  of  Hill^ 

which  hereafter  shall  have  any  ri^t  or  title  to  any  lands,  tene* 
ments,  or  hereditameDts,  shaD  tbereanto  enter  or  make  claim, 
but  withiD  sereQ  years  after  his,  her,  or  their  right  or  title  shall 
descend  or  accrue  $  and  hi  default  thereof,  such  person  or  per- 
sons so  not  entering  or  making  defkult,  shall  be  utterly  excluded 
and  disabled  from  any  entry  or  clahn  thereafter  to  be  made.*' 
Tht  4th  Section  contains  the  usual  savings  in  favour  of  itoftntSy 
kc.f  who  ate  authorized,  within  three  years  after  their  disa- 
Inlities  shaH  cease  '*  to  commence  his  or  her  suit,  or  make  his 
or  her  entry."  Persons  beyond  seas  are  allowed  eight  years 
&fter  their  return :  *'  but  that  all  possessions  held  without  suing 
such  claim  as  aforesaid,  shall  be  a  perpetual  bar  against  all  and 
every  manner  of  persons  whatever,  that  the  expectation  of 
heirs  may  not,  in  a  short  time,  leave  much  land  unpossessed, 
and  titles  so  perplexed  that  no  man  will  know  from  whom  to 
take  or  buy  land. "  Ptde  Patton's  lessee  v.  Eastoo^  anUy  vol.!. 
p.  476. 
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under  Hamilton,  was  so  complete,  that  Shenrod's  re*      isit. 
covery  could  not  have  been  by  title  paramount. 

Certificate  accordingly. 


(cOfNSTITVnOifAL  LAW.) 

The  Bank  of  Columbia  v.  Okely. 

The  act  of  Astemblj  of  Maryland,  of  1793,  c.  30,  iDcorporatin;  tfao 
Bank  of  Columbia,  and  gtwing  to  the  corporation  a  ■ummarjr 
proc«s«  by  execution,  in  the  nature  of  an  attadunentf  ag^ioit  Up 
debtors  who  haye,  by  an  expresi  consent,  in  writing',  made  the 
bonds,  bills,  or  notes  by  them  drawn  or  endorsed,  negotiable  at  the 
Bank,  is  not  repugnant  to  the  constitution  of  the  United  States  or 
of  Maryland. 

But  the  last  provision  in  the  act  of  incorporation^  which  giveB  this 
summary  process  to  the  Bank  is  no  part  of  its  corporate  franchises^ 
and  may  be  repealed  or  altered  at  pleasure  by  the  legislative  wilt. 

Error  to  the  Circuit  Court  for  the  District  of 
Columbia. 

This  was  a  proceeding  in  the  Court  below^  under 
the  act  of  Assembly  of  Maryland,  of  1793,  c.  30« 
incorporating  the  Bank  of  Columbia,  the  14th  sec- 
tion of  which  is  in  these  words : 

^^  And  whereas  it  is  absolutely  necessary  that  debts 
due  to  the  said  Bank  should  be  punctually  paid,  to 
enable  the  Directors  to  calculate  with  certainty  and 
precision  on  meeting  the  demands  that  may  be  made 
upon  them :  Be  it  enacted,  that  whenever  any  per- 
son or  persons  are  indebted  to  the  said  Bank  for  mo* 
neys  borrowed  by  them,  or. for  bonds^  Inlls  or  notej^ 
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1819.       given  or  endorsed  by  them,  with  an  express  consent  in 
N^*v^^^  writing  that  they  may  be  made  negotiable  at  the  said 
-Colombia    Bank,  and  shall  refuse  or  neglect  to  make  payment 
Okeiy.      at  the  time  the  same  become  due,  the  President  shall 
cause  a  demand  in  writing  on  the  person  of  the  said 
delinquent  or  delinquents,  having  consented  as  afore- 
said ;  or  if  not  to  be  found,  have  the  same  left  at  his 
last  place  of  abode  ;  and  if  the  money  so  due  shall  not 
be  paid  within  ten  days  after  such  demand  made,  or  no- 
tice left  at  his  last  place  of  abode  as  aforesaid,  it  shall 
and  may  be  lawful  for  the  President,  at  his  election^ 
to  write  to  the  Clerk  of  the  General  Court,  or  of  the 
county  in  which  the  said  delinquent  or  delinquents 
may  reside,  or  did  at  the  time  he  or  they  contracted 
the  debt  reside,  and  send  to  the  said  Clerk  the  bond, 
bill,  or  note  due,  with  proof  of  the  demand  made  as 
aforesaid,  and  order  the  said  Clerk  to  issue  capias  ad 
satisfaciendum^  fieri  facias^  or  attachment  by  way  of 
execution,  on  which  the  debt  and  costs  may  be  levied, 
by  selling  the  property  of  the  defendant  for  the  sum 
or  sums  of  money  mentioned  in  the  said  bond,  bill,  or 
note ;  and  the  clerk  of  the  General  Court,  and  the 
clerks  of  the  several  county  Courts,  are  hereby  respec- 
tively required  to  issue  such  execution  or  executions, 
which  shall, be  made  returnable  to  the  Court  whose 
Clerk  shall  issue  the  same  which  shall  first  sit  after  is- 
suing thereof,  and  shall  be  as  valid  and  as  effectual  in 
law,  to  all  intents  and  purposes,  as  if  the  same  had 
issued  on  judgments  regularly  obtained  in  the  ordinary 
course  of  proceeding  in  the  said  Court ;  and  such 
execution  or  executions  shall  not  be  liable  to  be 
stayed  or  delayed  by  any  supersedeas,  writ  of  error, 
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appeal,  or  injunction  from  the  Chancellor:  Provided      isig. 
always y  That  before  any  execution  shall  issue  as    >'^'>/^w/ 
aforesaid,  the  President  of  the  Bank  shall  make  an     Columbia 
oath  (or  affirmation,  if  he  shall  be  of  such  religious     ^jj^'j 
society  as  allowed  by  this  state  to  make  affirmation,) 
ascertaining  whether  the  whole  or  what  part  of  the 
debt  due  to  the  Bank  on  the  said  bond,  bill,  or  note, 
is  due ;  which  oath  or  affirmation  shall  be  filed  in  the 
office  of  the  Clerk  of  the  Court  from  which  the  exe- 
cution shall  issue ;  and  if  the  defendant  shall  dispute 
the  whole,  or  any  part  of  the  said  debt,  on  the  re- 
turn of  the  execution,  the  Court  before  whom  it  is 
returned  shall  and  may  order  an  issue  to  be  joined, 
and  trial  to* be  had  in  the  same  Court  at  which  the  re- 
turn is  madd ;  and  shall  make  such  other  proceedings, 
that  justice  may  be  done  in  the  speediest  manner.^' 
A  motion  was  made  in  the  Court  below  to  quash 
an  execution,  which  had  been  issued  against  the  de- 
fendant under  this  section,  upon  the  ground  that  it 
was  contrary  to  the  constitution  of  the  United  States, 
article  7th  of  amendments,""  and  to  the  21  st  article  of 
the  bill  of  Rights  of  Maryland.* 

a  Which  declares  that,  '*  In  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved  ;  and  no  fact,  tried  by  a  jury, 
shall  be  otherwise  re-examined  in  any  court  of  the  United 
States,  than  according  to  the  rules  of  the  common  law." 

b  Which  declares,  **  That  no  freeman  ought  to  be  taken,  or 
imprisoned,  or  disseized  of  his  freehold,  liberties,  or  privileges^ 
or  outlawed,  or  exiled,  or  in  any  manner  destroyed,  or  deprived 
of  his  life,  liberty,  or  property,  but  by  the  judgment  of  his 
peers,  or  by  the  law  of  the  land^^' 
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1919.  The  Court  below  quashed  the  execution  upon 

^^^^^^   these  grounds,  and  the  cause  was  brought  by  writ  of 
Gdambia   crroT  to  this  Court 

T. 

Okdjr. 

FA.  171^.         Mr.  Key  J  for  the  plaintiff,  argued,  that  the  act  of 
Congress  of  the  27th  of  February,  1801,  giving  ef- 
fect to  the  laws  of  Maryland  in  that  part  of  the  Dis*- 
trict  of  Columbia,  which  was  ceded  to  the  United 
States  by  the  State  of  Maryland,  was  a  re-enactment 
of  those  laws  under  the  exclusive  powers  of  legislar 
tion  given  to  Congress  over  the  District ;  and  that 
consequently  the  question  of  the  repugnancy  to  the 
local  constitution  of  Maryland  could  not  properly 
arise.     That  such  summary  proceedings,  whether  of 
a  criminal  or  civil  nature,  which  were  in  force  at  the 
time  when  the  constitution  of  the  United  States  was 
established,  were  to  be  preserved, notwithstanding  the 
7th  article  of  the  amendments  to  that  constitution. 
That  the  statute  of  Magna  Charta  in  England,  from 
which  the  21st  article  of  the  bill  of  rights  of  Ma- 
ryland is  copied,  was  never  supposed  to  be  infringed 
by  the  multitude  of  modern  statutes,  under  which 
summary  convictions  for  petty  offences  were  had, 
and  the  various  summary  proceedings  authorized  by 
the  revenue  laws,  which  had  also  been  adopted  in  this 
country :  but  that  what  was  conclusive  of  the  ques- 
tion, was,  that  no  person  could  ever  be  made  liable  to 
13ie  peculiar  process  given  by  this  act  of  Maryland, 
without  his  own  express  consent  in  writing,  that  the 
bill,  or  note,  drawn  or  endorsed  by  him,  should  be  ne- 
gotiable at  the  Bank  of  Columbia ;  which,  taken  in 
connexion  with  the  other  provisions  of  the  section, 
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was  equivalent  to  an  agreement  that  this  sammary      1819. 

proceifts  should  issue  against  him  in  case  of  non-pay-  ^"^^^T^ 

ment.     It  was,  therefore,  a  case  within  the  maxim    Columbia 

pto  se  inlroducto.     Even  after  the  consent  thus     okeiy. 

given  to  waive  the  trial  by  jury,  in  the  first  instance, 

the  party  may  dispute  the  demand  on  the  return  of 

the  execution,  in  which  case  the  Court  is  to  order 

an  issue  to  be  joined,  and  a  trial  to  be  immediately 

had  by  jury.     So  that  the  whole  substantial  effect  of 

the  provision  is,  to  authorize  the  commencement  of 

a  suit  by  an  attachment  of  the  person  and  property 

of  the  debtor,  instead  of  the  usual  common  law 

process. 

Mr.  Jones y  contra,  insisted,  that  the  act  of  Con- 
gress of  the  29th  of  February,  1801,  giving  effect 
to  the  then  existing  laws  of  Maryland,  in  that  part 
of  the  District  of  Columbia  which  had  been  ceded 
to  the  United  States,  by  the  State  of  Maryland,  did 
not  extend  to  such  acts  as  are  repugnant  to  the  State 
and  national  constitutions.  The  bill  of  rights  of 
Maryland  limits  the  legislative  powers  of  the  Assem- 
bly of  Maryland.  By  the  third  article  of  that  bill 
of  rights,  the  right  of  trial  by  jury  is  secured  in  all 
tzses  at  common  law,  and  the  same  right  is  secured 
by  the  seventh  amendment  to  the  constitution  of  the 
United  States  in  all  cases  at  common  law  above  the 
value  of  twenty  dollars.  The  consent  of  the  patty 
that  his  paper  should  be  negotiable  at  the  Bank,  was 
by  no  means  equivalent  to  an  agreement,  that  this 
sammary  process  of  execution  before  judgment,  in- 
verting the  just  and  natural  order  of  judicial  pro- 
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1819.  ceedings,  should  ^  be  issued  against  him.  Nox 
could  the  party  thus  consent  prospectively  to  re- 
nounce a  common-law  right  As  a  stipulation  in  a 
polipy  of  insurance  not  to  sue,  but  to  abide  by  the 
award  of  arbitrators,  will  not  deprive  the  Courts  of 
common  law  of  their  ordinary  jurisdiction,  so  nei- 
ther will  the  consent  of  the  party  thus  given,  deprive 
him  of  his  right  to  a  trial  by  jury.  But  even  sup- 
posing the  process  were  in  other  respects  regular, 
the  act  under  which  it  is  issued  does  not  empower 
the  clerk  of  the  Circuit  Court  of  the  District  of 
Columbia  to  issue  it.  It  is  conferred  by  the  letter  of 
the  statute  upon  the  clerks  of  the  General  Court^  or 
the  County  Court,  and  no  provision  is  made  in  the 
act  of  Congress  of  the  27th  of  February,  1801,  for 
vesting  the  same  powers  in  the  clerk  of  the  Cir- 
cuit Court  of  the  District,  and  for  giving  to  that 
Court  the  same  jurisdiction  over  the  case  which  the 
State  Court  of  Maryland  previously  had. 

Mr,  Martifij  contra,  was  stopped  by  the  Court. 

Peb.2sui.  Mr.  Justice  Johnson  delivered  the  opinion  of  the 

Court.  In  this  case  the  defendant  contended,  that 
his  right  to  a  trial  by  jury,  as  secured  to  him  by  the 
constitution  of  the  United  States,  and  of  the  State  of 
Maryland,  has  been  violated.  The  question  is  one 
of  the  deepest  interest ;  and  if  the  complaint  be  well 
founded,  the  claims  of  the  citizen  on  the  protection  of 
this  Court  are  peculiarly  strong. 

The  7th  amendment  of  the  constitution  of  the  Uni- 
ted States  is  in  these  words : 
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^'  In  suits  at  common  law,  where  the  value  in  con-      isia. 
Uoversy  shall  exceed  20  dollars,  the  rig^t  of  the  triad  ^'^'^^ 
by  jury  shall  be  preserved,  and  no  fact  tried  bjr  a     i«niU» 
jury  shall  be  otherwise  re-examined  in  any  court  of     Qk%» 
the  United  States,  than  according  to  the  rules  of  the 
common  law.'' 

The  21st  article  of  the  Declaration  of  Rights  of 
the  State  of  Maryland,  is  in  the  words  of  Magna 
Charta. 

"  No  freeman  ought  to  be  taken  or  imprisoned^ 
&c.  or  deprived  of  his  life,  liberty,  or  property,  fa«t 
by  the  judgment  of  his  peers,  or  by  the  law  of  the 
land." 

The  act  by  which  this  bank  is  incorporated,  gives 
a  summary  remedy  for  the  recovery  of  notes  en-» 
dorsed  to  it,  provided  those  notes  be  made  expressly 
negotiable  at  the  bank  in  their  creation.  This  is  a  note 
of  that  description ;  but  it  is  contended,  that  the  act  au- 
thorizing the  issuing  of  an  execution,  either  against 
the  body  or  effects  of  the  debtor,  without  the  judgment 
of  a  Court,  upon  the  oath  and  demand  of  the  president 
of  the  bank,  is  so  far  a  violation  of  the  rights  intended 
to  be  secured  to  the  individual,  under  the  constitution 
of  the  United  States,  and  of  the  State  of  Maryland. 
And  as  the  clause  in  the  act  of  incorporation,  un- 
der which  this  execution  issued,  is  express  as  to  the 
Courts  in  which  it  is  to  be  executed,  it  is  farther  con^ 
tended,  that  there  is  no  provision  in  the  law  of  Con- 
gress for  executing  it  in  this  district. 

We  readily  admit,  that  the  provisions  of  this  Isw 
are  in  derogation  of  the  ordinary  principles  of  private 

Vol,,  ir.  81 
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1619.      rights,  and,  as  such,  must  be  subjected  to  a  strict  c6n« 

^-^''^^*^^    struction,  and  under  the  influence  of  this  admission^ 

lambift      Will  proceed  to  consider  the  several  questions  which 

OkeiT.      ^^  ^^^^  presents. 

The  laws  of  the  State  of  Maryland  derive  their 
force,  in  this  district,  under  the  first  section  of  the  act 
of  Congress  of  the  27th  of  February,  1801.  But  we 
cannot  admit,  that  the  section  which  gives  effect  to- 
those  laws  amounts  to  a  re-enactment  of  them,  so  as 
to  sustain  them,  under  the  powers  of  exclusive  legis- 
lation, given  to  Congress  over  this  district  The 
words  of  the  act  are,  "  The  laws  of  the  State  of 
Maryland,  as  they  now  exist,  shall  be  and  continue  in 
force  in  that  part  of  the  said  district,  which  wa$ 
ceded  by  that  State  to  the  United  States."  These 
words  could  only  give  to  those  laws  that  force  which 
they  previously  had  in  this  tract  of  territory  under  the 
laws  of  Maryland ;  and  if  this  law  was  unconstitu* 
tional  in  that  State,  it  was  void  there,  and  must  be  so 
here.  It  becomes,  then,  unnecessary  to  examine  the 
question,  whether  the  powers  of  Congress  be  despo- 
tic in  this  district,  or  whether  there  are  any,  and 
what,  restrictions  imposed  upon  it,  by  natural  reason, 
the  principles  of  the  social  compact,  or  constitutional 
provisions. 

Was  this  act  void,  as  a  law  of  Maryland  ?  If  it  was, 
it  must  have  become  so  under  the  restrictions  of  the 
constitution  of  the  State,  or  of  the  United  States. 
What  was  the  object  of  those  restrictions  ?  It  could 
not  have  been  to  protect  the  citizen  from  his  own 
acts,  for  it  would  then  have  operated  as  a  restramt 
upon  his  rights.    It  must  have  been  against  the  acts 
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of  others.    But,  to  constitute  particular  tribunals  for      isie. 
the  adjustment  of  controversies  among  them,  to  sub-  ^^^^q^^ 
mit  themselves  to  the  exercise  of  summary  remedies,     itmbia 
or  to  temporary  privation  of  rights  of  the  deepest  in-      okely. 
terest,  are  among  the  common  incidents  of  life.  Such 
are  submissions  to  arbitration  ;  such  are  stipulation 
i>onds,  forth-coming  bonds,  and  contracts  of  service. 
And  it  was  with  a  view  to  the  voluntary  acquies- 
cence of  the  individual,  nay,  the  solicited  submis- 
sion to  the  law  of  the  contract,  that  this  remedy  wa3 
given.    By  making  the  note  negotiable  at  the  bank 
of  Columbia,  the  debtor  chose  his  own  jurisdiction  } 
in  consideration  of  the  credit  given  him,  he  volunta- 
jrily  relinquished  his  claims  to  the  ordinary  adminis- 
tration of  justice,  and  placed  himself  only  in  the  situ- 
ation of  an  hypothecator  of  goods,  with  power  to  sell 
on  default,  or  a  stipulater  in  the  admiralty,  whose  vo^ 
luntary  submission  to  the  jurisdiction  of  that  Court 
subjects  him  to  personal  coercion.     It  is  tnie,  cases 
may  be  supposed,  in  which  the  policy  of  a  country 
may  set  bounds  to  the  relinquishment  of  private 
rights.     And  this  Court  would  ponder  long  before  it 
would  sustain  this  action,  if  we  could  be  persuaded 
that  the  act  in  question  produced  a  total  prostration 
of  the  trial  by  jury,  or  even  involved  the  defendant 
in  circumstances  which  rendered  that  right  unavail- 
ing for  his  protection.     But  a  power  is  reserved  to 
the  judges,  to  make  such  rules  and  orders,  ^^  as  that 
justice  may  be  done ;''  and  as  the  possession  of  judi-^ 
cial  power  imposes  an  obligation  to  exercise  it,  we 
flatter  ourselves  that  in  practice,  the  evils  so  eloquent-^ 
ly  dilated  oq  by  the  counsel  ib  not  ^xist.    And  if 
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i8if.      tbe  defendant  does  not  avail  himself  of  the  right 

jh^jX^o-  S*^^  ^^^^  ^^  having  an  issue  made  up,  and  the  trial 
lonbii-     by  jury,  which  is  tendered  to  him  by  tbe  act,  it  is 
CHm^.     pesumable  that  he  cannot  dispute  the  justice  of  tbe 
claim.    That  this  view  of  the  subject  is  giving  full 
effect  to  the  seventh  simendment  of  tbe  constitution,  it 
not  mily  d^educible  from  the  general  intent,  but  from 
the  express  wording  of  the  article  referred  to.    Had 
the  terms  been,  that  "  the  trial  by  jury  shall  be  pre- 
served," it  might  have  been  contended,  that  they  were 
imperative,  and  could  not  be  dispensed  with.     But 
the  words  are,  that  the  right  of  trial  by  jury  shall  be 
preserved,  which  places  it  on  the  foot  of  a  lex  pro  se 
introduetaj  and  the  benefit  of  it  may  therefore  be  re^ 
linquished.    As  to  the  words  from  Magna  Charta, 
incorporated  into  the  constitution  of  Maryland*  af- 
ter volumes  spoken  and  written  with  a  view  to  their 
exposition,  the  good  sense  of  mankind  has  at  length 
setded  down  to  this :  that  they  were  intended  to  se- 
cure the  individual  from  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the  establish* 
ed  principles  of  private  rights  and  distributive  justice* 
With  this  explanation,  there  is  nothing  left  to  this 
individual  to  complain  of.     What  he  has  lost,  he  has 
voluntarily  relinquished,  and  the  trial  by  jury  is  open 
to  him,  either  to  arrest  the  progress  of  the  law  in  the 
first  instance,  or  to  obtain  redress  for  oppression, 
if  the  power  of  the  bank  has  been  abused.    The 
same  answer  is  equally  applicable  to  the  ailment 
founded  on  the  third  article  of  the  Maryland  consti- 
tution. 

In  giving  this  opinion,  we  attach  no  importance  ti^ 
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the  idea  of  this  being  a  chartered  right  in  the  bank.  1819. 
It  is  the  remedy,  and  not  the  right ;  and,  as  such,  we 
have  no  doubt  of  its  being  subject  to  the  will  of  Con^ 
gres&  The  forms  of  administering  justice,  and  the 
dutie's  and  powers  of  courts  as  incident  to  the  ezer« 
cise  of  a  branch  of  sovereign  power,  must  ever  b^ 
subject  to  legislative  will,  and  the  power  over  then 
is  unalienable,  so  as  to  bind  subsequent  legislatnreSi. 
This  subject  came  under  consideratk>n  in  the  case  of 
Young  and  the  Bank  of  Alexandria,"  and  it  was  so 
decided. 

The  next  question  is,  whether  the  Courts  of  this  • 
district  are  empowered  to  carry  into  effect  the  sum- 
mary remedy  given  to  the  bank  in  this  case  ? 

The  law  requires  the  application  for  process  to  be 
made  to  the  clerk  of  the  General  Court,  or  of  the 
County  Court  for  the  county  in  which  the  delinquent 
resides,  and  obliges  such  derk  to  issue  the  execu* 
tion,  returnable  to  the  Court  to  which  such  clerk  is 
attached.  Unless,  therefore,  the  clerk  of  this  dis-^ 
trict  is  vested  with  the  same  power,  and  the  Courts 
with  jurisdiction  over  the  case,  the  bank  would  not 
have  the  means  of  resorting  to  this  remedy. 

The  third  section  of  the  act  of  February,  1801, 
does  not  vest  in  the  Courts  that  power.  It  only 
clothes  the  Courts  and  judges  of  this  district  with 
the  jurisdiction  and  powers  of  the  Circuit  Courts  and 
judges  of  the  United  States.  But  we  are  of  opi- 
nion that  this  defect  is  supplied  by  the  fifth  sectioa 
of  the  same  act,  taken  in  connection  with  the  fifth 

a  4  (SxMch^  384. 
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igi9.       section  of  the  act  of  March  3d,  1801.    By  the  for- 
^^^""^'^^^    mer  section,  the  Courts  of  the  district  are  vested  gcr 

upstates  •     .     . 

w.  nerally  with  jurisdiction  of  all  causes  in  law  and 
equity ;  and,  by  the  latter,  the  clerks  of  the  Circuit 
Court  are  required  to  perform  all  the  services  then 
performed  by  the  clerks  of  the  counties  of  the  State 
of  Maryland.  Among  those  services  is  t^t  of  in- 
stituting a  judicial  proceeding  in  favour  of  this  bank, 
and  the  return  of  that  process  is  required  to  be  to 
the  Court  with  which  such  clerk  is  connected.  That 
Court  has  jurisdiction  of  all  cases  in  law  arising 
in  this  district,  and  thus  the  suit  is  instituted  by  the 
proper  officer,  by  writ  returnable  to  a  Court  having 
a  jurisdiction  communicated  by  terms  which  admit 
of  no  exception. 

Upon  the  whole,  we  are  of  opinion  that  the  law 
is  constitutional,  and  the  jurisdiction  vested  in  the 
Courts  of  the  district ;  and,  therefore,  that  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for 
further  proceedings.^ 

Judgment  reversed. 


(COBfMON  LAW.) 

The  United  States  v*  Rice. 

By  the  conquest  and  militaiy  occupation  of  a  portion  of  the  temritorjr 
of  the  United  States  by  a  public  enemy,  that  portion  is  to  be  deem^ 
ed  a  foreign  country,  so  far  as  respects  our  rerenue  laws. 

Groods  imported  into  it,  are  not  imported  into  the  United  States ;  and 
are  subject  to  such  duties  only  as  the  conqueror  may  impose* 
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The  subsequent  evacuatioo  of  the  ccmqnered  territory  by  the  enemyt  1819. 
and  resumption  of  authority  by  the  United  States,  cannot  change 
the  character  of  past  transactions.  The  jut  postlimimi  does  not 
apply  to  the  case ;  and  goods  preyiously  imported  do  not  become 
liable  to  pay  duties  to  the  United  States,  by  the  resumption  of  their 
sorereignty  orer  the  conquered  territory. 


Error  to  the  Circuit  Court  of  Massachusetts. 

This  was  an  action  of  debt,  brought  by  the  United 
States  against  the  defendant^upon  a  bond  for  the  penal 
sum  of  15,000  dollars,  dated  the  17th  of  April,  1816, 
with  the  following  condition :  The  condition  of  thb 
obligation  is  such,  that  if  the  above  bounden  Henrj, 
Rufus,  and  David,  or  either  of  them,  or  either  of  their 
heirs,  executors,  or  administrators,  shall  and  do,  on  or 
before  the  1 7th  day  of  October  next,  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  collector  of  the 
customs  for  the  district  of  Penobscot,  for  the  time 
being,  the  sum  of  7,500  dollars,  or  the  amount  of  thife 
duties  to  be  ascertained  as  due  and  arising  on  cev- 
tain  goods,  wares,  and  merchandises,  entered  by  the 
above  bounden  Henry  Rice,  as  imported  into  Castinc, 
during  its  occupation  by  the  British  troops,  as  per 
entry  dated  this  date,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Oyer  of  the  condition  being  had,  the  defendant 
pleaded  as  follows:  That  before  the  time  of  the 
making  of  the  supposed  writing  obligatory,  to  wit, 
on  the  18th  of  June,  in  the  year  of  our  Lord  1812, 
war  was  declared  by  the  Congress  of  the  said  Uni- 
ted States,  to  exist  between  the  united  kingdom  of 
Great  Britain  and  Ireland,  and  the  dependencies 
thereof,  and  the  said  United  States  and  their  territe- 
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jjlio.  lieSi  aad  war  and  open  hostilities  existed,  and  wttr# 
carried  on  between  the  said  United  States  and  the 
said  united  kingdom  of  Great  Britain  and  Ireland, 
9nd  the  dependencies  thereof,  from  the  said  18th  of 
June,  until  the  1 7th  of  February,  in  the  year  of  our 
Lord  1815,  on  which  said  last-mentioned  day,  a 
treaty  erf*  peace  and  amity  between  the  said  United 
States  and  the  king  erf*  the  said  united  kingdom,  was 
accepted,  ratified,  and  confirmed.  And  the  said  Hen- 
ry farther  says,  that  during  the  continuance  of  such 
war  and  hostilities  as  aforesaid,  and  before  the 
making  of  the  said  supposed  writing  obligatory,  to 
wit,  on  the  1st  of  September,  in  the  year  of  our  Lord 
1814,  the  said  king  of  the  said  united  kingdom,  in 
prosecution  of  said  war  against  the  said  United  States, 
did,  with  a  naval  and  military  fcm^e,  and  in  a  hostite 
manner,  attack,  subdue,  capture,  and  take  possession 
of  the  town  and  harbour  of  Castine,  situated  in  the 
District  of  Maine,  and  continued  to  hold  the  exclu- 
sive and  undisturbed  possesion  of  the  same  by  a 
naval  and  military  force,  and  in  a  hostile  manner,  and 
secured  his  said  possession  by  muniments  and  mili- 
tary works,  and  had  and  exercised  the  exclusive  con« 
trol  and  gt)vemment  thereof,  from  the  day  last  afore- 
said, continually,  until  the  said  ratificauon  of  the 
treaty  aforesaid.  And  immediately  after  the  capture 
of  said  town  aad  harbour,  and  before  the  importation 
of  the  goods  and  merchandises  in  the  condition  of 
said  writing  mentioned,  the  said  king  of  the  said  uni*- 
ted  kingdom  caused  a  custom  house,  or  excise  office, 
to  be  established  at  said  Castine,  and  appointed  a  col- 
lector of  the  customs  there,  who  thereupon  entered 
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tipon  the  discbarge  of  the  duties  of  his  said  office^  1819. 
and  so  continued  to  exercise  the  powers  and  dis« 
charge  the  duties  of  said  office  during  all  the  time  that 
the  said  town  and  harbour  were  so  possessed  as  afore** 
said,  by  the  military  and  naval  forces  of  the  said  king. 
And  the  said  Henry  further  says,  that  afterwards, 
and  while  the  said  town  and  harbour  were  so  held 
and  possessed  by  the  military  and  naval  forces  afore- 
said, and  were  under  the  control  and  government  of 
the  said  king,  to  wit,  on  the  1st  of  January,  in  the 
year  of  our  Lord  1815,  the  goods  and  merchandises 
in  the  condition  of  said  supposed  writing  obligatory 
mentioned,  were  purchased  by  Thomas  Adams,  Sa>* 
muel  Upton,  and  Greenleaf  Porter,  who  were  then 
and  there  merchants,  resident  and  domiciled  in  said 
Castine,  and  there  trading  under  the  name  and  firm 
of  Upton  &;  Adams,  having  been  citizens  of  said  Uni- 
ted States,  resident  in  Castine,  and  there  trading  un* 
der  said  firm,  before  and  at  the  time  of  said  occupa- 
tion, and  still  continuing  to  reside  and  trade  in  said 
Castine,  and  said  goods  were  imported  into  the  said 
town  of  Castine,  by  them  the  said  Thomas,  Samuel, 
and  Greenleaf,  and  were  by  them  duly  entered  in  the 
custom  house,  or  excise  office,  so  established  as  afore- 
said in  said  Castine,  and  the  duties  thereon  were 
paid  to  said  collector,  so  appointed  as  last  aforesaid. 
And  the  said  Henry  funher  says,  that  at  the  time  of 
the  purchase  and  importation  aforesaid,  and  during 
all  the  time  that  the  said  town  and  harbour  were  so 
held  and  possessed,  as  aforesaid,  the  said  Thomas, 
Samuel,  and  Greenleaf,  were  inhabitants  of  the  said 
town  of  Castine,  and  domiciled,  and  carrying  oti 
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1819.      commerce  in  said  town,  under  the  protection,  govern-* 
ment,  and  authority  of  the  said  king.    And  the  said 
Henry  further  avers,  that  after  the  said  goods  and 
merchandises  were  so  imported  as  aforesaid,  after  the 
entry  there<rf  with  the  collector  of  the  district  of  Pe- 
nobscot, as  hereinafter  mentioned,  and  the  making 
and  executing  of  the  said  supposed  writing  oblig»<> 
tory,  to  wit,  on  the  @7th  df  April,  in  the  year  of  cmr 
Lord  1815,  in  pursuance  of  the  said  treaty  so  made 
and  ratified  as  aforesaid,  the  said  town  of  Casdne  was 
evacuated  by  the  troops  and  forces  of  said  king,  and 
jpossession  thereof  was  taken  by  the  said  United 
States.    And  he  further  avers,  that  after  the  ratifica^ 
tioB  of  the  treaty  aforesaid,  and  after  hostilities  had 
eeased  between  the  said  United  States  and  the  said 
united  kingdom  and  its  dependencies,  to  wit,  on  the 
15th  day  of  April,  in  the  year  of  our  Lord,  1816,  at 
Castine,  to  wit,  at  said  Boston,  the  said  Thomas,  Sa- 
muel, and  Greenleaf,  for  a  valuable  consideration, 
then  and  there  paid  to  them  by  the  said  Henry,  bar- 
gained, sold,  and  delivered  to  him,  the  said  Henry, 
the  goods  and  merchandises  aforesaid,  in  the  condi-^ 
tion  of  said  supposed  writing  obligatory  mentioned, 
the  same  being  then  in  said  Castine.   And  he  further 
avers,  that  after  the  making  and  ratification  of  the 
treaty  aforesaid,  and  after  the  bargain,  sale,  and  deli- 
very aforesaid,  to  wit,  on  the  17th  of  April,  in  the 
year  last  aforesaid,  at  Castine,  to  wit,  at  said  Boston, 
Josiah  Hook,  then  and  ever  since  collector  of  the 
customs  of  the  said  United  States  for  the  district  of 
Penobscot,  in  which  said  district  the  said  town  of 
Castine  is  contained^  acting  under  colour  of  the  an- 
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thority  of  the  said  United  States,  and  of  his  said  misl 
office  of  collector,  demanded  and  required  of  the  said 
Henry,  to  enter  the  said  goods  and  merchandises  with 
him  at  his  office  in  said  Castine,  and  to  pay,  or  to  se* 
cure  to  the  said  United  States,  the  same  duties  there- 
on, as  though  they  had  been  imported  into  the  said 
United  States,  from  a  foreign  port  or  place,  on  the 
said  last-mentioned  day,  in  a  ship  or  vessel  not  of 
the  United  States,  and  then  and  there  threatened  to 
seize  and  detain  said  goods  and  merchandises,  and 
thereby  to  deprive  the  said  Henry  of  all  use  and  be- 
nefit thereof,  unless  be  would  immediately  pay  or  se* 
cure  to  the  United  States  soch  duties  thereon  z^ 
aforesaid.  Whereupon,  to  prevent  the  seizure  and 
detention  of  said  goods  and  merchandises  by  said 
collector,  and  the  losses  and  damages  that  would 
have  ensued  thereon,  and  that  he,  the  said  Henry, 
might,  without  any  lawful  interruption,  or  molesta- 
tion by  said  Collector,  retain  and  dispose  of  said 
goods  and  merchandises,  for  his  use  and  bene- 
fit, he,  the  said  Henry,  then  and  there  entered  the 
said  goods  and  merchandises  with  the  said  col'^ 
lector,  in  the  said  custom  house  at  Castine,  and  in 
pursuance  of  the  demand  and  requirement  aforesaid, 
of  said  collector,  sealed  and  delivered  the  said  sup- 
posed writing  obligatory,  with  said  condition  annex- 
ed, to  said  collector.  And  the  said  Henry  avers,  that 
the  goods  and  merchandises  mentioned  in  the  said 
condition  are  the  same  which  were  imported  into  tht 
said  port  and  town  of  Castine,  while  the  said  port 
and  town  were  in  the  possession,  and  under  the  con- 
trol and  government  of  the  said  king,  and  which  were 
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1819.  entered  at  the  said  custom  house  there,  and  not  other 
or  different.  And  that  the  same  goods  and  merchao- 
dises,  at  the  time  of  the  importation  aforesaid,  and 
thence  continually,  until  the  sale  and  delivery  there- 
of, in  manner  aforesaid,  to  the  said  Henry,  were  in 
the  possession,  and  subject  to  the  control  and  dispo* 
sal  of  the  said  Thomas,  Samuel,  and  Greenleaf,  and 
from  the  time  of  the  sale  ahd  delivery  aforesaid,  until 
and  at  the  time  of  making  and  eiecuting  the  said 
supposed  writing  obligatory,  were  in  the  posses^OD| 
and  subject  to  the  control  and  disposal  of  the  said 
Henry,  at  Castine,  to  wit,  at  said  Boston.  By  means 
whereof  the  said  godds,  wares,  and  merchandises, 
were  not,  at  the  time  of  entering  the  same  with  the 
said  Hook,  or  at  any  time  before  or  since,  goods, 
wares,  or  merchandises,  brought  into  the  said  United 
States,  from  any  foreign  port  or  place,  nor  upon 
which  any  sum  or  sums  of  money  whatsoever, 
were  then  and  there  due  and  arising,  or  payable 
to  the  said  United  States  for  duties,  and  this  he 
is  ready  to  verify.  Wherefore  he  prays  judg- 
ment," &c. 

There  was  a  second  plea,  not  varying  materially 
from  the  first. 

To  these  pleas  the  Attorney  for  the  United  States 
demurred  generally,  and  the  defendant  joined  in  de- 
murrer. 

Judgment  was  rendered  for  the  defendant  in  the 
Circuit  Court,  and  the  cause  was  brought  by  writ  of 
error  to  this  Court. 

JIV6. 19th.        The  cause  was  argued  by  the  Attorney  General^ 
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for  the  United  States,  and  by  Mr.  Webster j  for  the      1819. 
defendant'  ^^tTY^^ 

U.  StatM 
▼. 

Mr.  Justice  Story  delivered  the  opinion  of  the        ^ 
Court. 

The  single  question  arising  on  ike  pleadings  in 
this  case  is,  whether  goods  imported  into  Castlne 
during  its  occupation  by  the  enemy  are  liable  to  the 
duties  imposed  by  the  revenue  laws  upon  goods  im- 
ported into  the  United  States.  It  appears,  by  the 
pleadings,  that  on  the  first  day  of  September,  1814, 
Castine  was  captured  by  the  enemy,  and  remained 
in  his  exclusive  possession,  under  the  command  and 
control  of  his  military  and  naval  forces,  until  after 
the  ratification  of  the  treaty  of  peace  in  February, 
1815.  During  this  period  the  British  government 
exercised  all  civil  and  military  authority  over  the 
place  ;  and  established  a  custom-house,  and  admitted 
goods  to  be  imported,  according  to  regulations  pre- 
scribed by  itself,  and,  among  others,  admitted  the 

a  He  cited  Grottus,  De  J,  B.  ac.  P,  L  2.  c.  ,  s.  5, 4*  9eq. 
fff.  L  3.  c.  6.  «.  4.  lb.  I.  3.  c.  9.  «.  9.  14.  Pfffendorf,  bj  Bar- 
beyrac^  L  7.  c.  7.  «.  6.  lb.  /.  8.  c.  11.  «.  8.  Bynkertkotk^  Q. 
J.  Pub.  l.X.c.  6.  16.  Dup<mcta%k's  Transl.  46.  124.  Foet  ad 
Pandect.,  L  39.  tit.  4.  no.  7.  De  Fectigalibus.  lb.  l^  19.  tit.  2.  no. 
28.  lb.  I.  49.  tit.  16.  no.  1.  United  States  y.  Hay  ward,  ftOod- 
lis.  501.  The  Fama,  Rob.  106.  The  Foltina,  Dodson,  4M. 
30  Hogsheads  of  Sugar,  Bentzon,  Claimant,  9  Cranch^  191. 
Reeves'  Law  of  SMp.  98.  4"  wq.  United  States  v.  VoweD* 
5  Crandi,  368.  United  States  y.  Arnold,  1  GaUis.  348.  S.  C. 
9  Cranch,  106.  Empson  y.  Batharst,  Winch.  Rep.  20.  §0. 
Winch.  Entries,  334.  cited  Poph.  176.  S.  C.  HvtUm,  52.  Cbm. 
Dig.  Officer,  H. 
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1819.  goods  upon  which  duties  are  now  demanded.  These 
goods  remained  at  Castine  until  after  it  was  evacaa* 
ted  by  the  enemy ;  and,  upon  the  re-establishment 
of  the  American  government,  the  collector  of  the 
customs,  claiming  a  right  to  American  duties  on  the 
goods,  took  tho^ond  in  question  from  the  defendant, 
for  the  security  of  them. 

Under  these  circumstances,  we  are  all  of  opinion^ 
that  the  claim  for  duties  cannot  be  sustained.  By 
the  conquest  and  military  occupation  of  Castine,  the 
^lemy  acquired  that  firm  possession  which  enafatod 
him  to  exercise  the  fullest  rights  of  sovereignty  over 
that  place.  The  sovereignty  of  the  United  States 
over  the  territory  was,  of  course,  suspended,  and  the 
laws  of  the  United  States  could  no  longer  be  rights 
fully  enforced  there,  or  be  obligatory  upon  the  inha* 
hitants  who  remained  and  submitted  to  the  con* 
querors.  By  the  surrender  the  inhabitants  passed 
under  a  temporary  allegiance  to  the  British  govern- 
ment, and  were  bound  by  such  laws,  and  such  only, 
as  it  chose  to  recognise  and  impose.  From  the  na- 
ture of  the  case,  no  other  laws  could  be  obligatory 
upon  them,  for  where  there  is  no  protecticm  or  alle- 
giance or  sovereignty,  there  can  be  no  claim  to  obe- 
dience. Castine  was,  therefore,  during  this  period, 
so  far  as  respected  our  revenue  laws,  to  be  deemed 
a  foreign  port ;  and  goods  imported  into  it  by  the 
inhabitants,  were  subject  to  such  duties  only  as  the 
British  government  chose  to  require.  Such  goods 
were  in  no  correct  sense  imported  into  the  United 
States.  The  subsequent  evacuation  by  the  enemy, 
and  resumption  of  authority  by  the  United  States, 
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did' not,  and  could  not,  change  the  character  of  the  i8i9. 
previous  transactions.  The  doctrines  respecting  the 
jus  postliminii  are  wholly  inapplicable  to  the  case. 
The  goods  were  liable  to  American  duties,  when  im- 
ported, or  not  at  all.  That  they  are  so  liable  at  the 
time  of  importation  is  clear  from  what  has  been 
already  stated  ;  and  when,  upon  the  return  of  peace, 
the  jurisdiction  of  the  United  States  was  re-assumed, 
they  were  in  the  same  predicament  as  they  would 
have  been  if  Castine  had  been  a  foreign  territory 
ceded  by  treaty  to  the  United  States,  and  the  goods 
had  been  previously  imported  there.  In  the  latter 
case,  there  would  be  no  pretence  to  say  that  Ameri* 
can  duties  could  be  demanded ;  and,  upon  principles 
of  public  or  municipal  law,  the  cases  are  not  distin- 
guishable. The  authorities  cited  at  the  bar  would, 
if  there  were  any  doubt,  be  decisive  of  the  ques- 
tion. But  we  think  it  too  clear  to  require  any  aid 
from  authority. 

Judgment  affirmed,  with  costs. 


(CKANCEET.) 

Brown  et  ah  v.  Oilman. 

The  scrip  or  certificate  boldeiB,  in  the  association  called  the  New- 
England  Mississippi  Land  Company,  hold  their  shares  under  the 
Company  itself,  as  a  part  of  the  common  capital  stock,  and  are  not 
considered  as  holding  deriTatiyely,  and  solely  as  indiyidoal  sub-pur- 
chasers, under  the  separate  original  titles  of  the  original  purchasen 
firom  the  Georgia  Mississippi  Company,  so  as  to  be  affidcted  bj  any 
circumstances  of  defect  in  these  separate  original  titles ;  these  titles 
being,  in  ftuct,  now  vested  in  the  trustees  of  the  New-England  Mts- 
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1819.  iitsippi  Company  itaelf,  as  part  of  its  commoii  stock,  and  not  is  the 

^^y^^        indiyidual  holders. 

Brown       '^^  equitable  lien  of  the  yendor  of  land,  for  unpaid  purchase  money* 
^  r,  is  waived,  by  any  act  of  the  parties  showing  that  the  iiea  is  not  in^ 

viiniao.  tended  to  be  retained,  as  by  taking  separate  securities  fo  the  pur- 
chase money. 
Ah  express  contract,  that  the  lien  shall  be  retained  to  a  specified  ex- 
tent, is  equivalent  to  a  waiver  of  the  Hen  to  any  greater  extent. 
Where  the  deed  itself  remains  an  escrow  until  the  first  payment  it 
made,  and  is  then  delivered  as  the  deed  of  the  party,  and  the  vendor 
consents  to  rely  upon  the  negotiable  notes  of  the  purchaser  endorsed 
by  third  persons,  for  the  residue  of  the  purchase  money,  this  is  such 
a  separate  security  as  extinguishes  the  lien. 

APPEAL  from  the  Circuit  Court  of  Massachu^ 
setts. 

This  cause  was  by  consent  heard  upon  the  bil]^ 
answer,  and  exhibits  in  the  case.  The  material  facts 
were  these:  In  the  month  of  January  1796,  sundry 
persons,  and  among  them  William  Wetmore,  pur- 
chased of  the  agents  of  certain  persons  in  Georgia, 
called  the  Georgia  Mississippi  Company,  then  in  Bos- 
ton, a  tract  of  land,  then  in  the  State  of  Georgia, 
and  now  in  the  Mississippi  Territory,  estimated  to 
contain  1 1 ,380,000  acres,  at  ten  cents  per  acre ; 
which  tract  the  Georgia  Mississippi  Company  had 
purchased  of  the  State  of  Georgia,  and  had  received 
a  grant  thereof  in  due  form  of  law.  The  conditions 
of  the  purchase  were,  that  the  purchase  money 
should  be  paid  as  follows,  viz :  two  cents  thereof  on 
or  before  the  first  day  of  May,  1796;  one  cent  more 
on  or  before  the  first  day  of  October,  1 796 ;  two  and 
a  half  cents  more  on  or  before  the  first  day  of  May, 
1797;  two  and  a  half  cents  more,  on  or  before  the 
first  day  of  May,   179Q;  and  the  renddning  two 
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cents  on  or  before  tbe  first  day  of  May,  1 799.    The      i8i9. 
whole  of  tbe  purcbase  money  was  to  be  secured  by     ^ 
negotiable  notes  of  the  several  purchasers  with  ap« 
proved  endorsers,  to  be  made  payable  to  Thomas 
Gumming,    President  of   the   Greorgia  Mississippi 
Company,  or  order,  payaUe  at  the  bank  of  the  Uni-* 
tes  States  at  Philadelphia,  or  at  the  Branch  Bank  at 
Boston,  and  to  be  delivered  to  the  agents  upon  the 
execution  of  the  deed  of  conveyance  by  diem.     It 
was  further  agreed,  that  the  deed,  when  executed, 
should  be  placed  in  the  hands  of  George  R.  Minot, 
Esq.  as  an  escrow,  to  be  delivered  over  by  him  to  the 
grantees  upon  the  first  payment  of  two  cents,  paya- 
ble in  May,  1796,  for  which  first  payment,  and  for 
that  only,  the  purchasers  agreed  to  hold  themselves 
jointly  responsible.     Accordingly,  a  deed  of  convey- 
ance was  executed  by  the  agents  dated  the  13th  day 
of  February,  1 796,  to  certain  grantees  named  by  the 
purchasers,  to  wit :  William  Wetmore,  Leonard  Jar- 
vis,  and  Henry  Newman,  in  trust  for  the  purchasers ; 
and  the  same  was  duly  placed  in  the  hands  of  Mr. 
Minot,  as  an  escrow,  and  negotiable  notes,  with  ap- 
proved endorsers,  were  duly  delivered  to  the  agents  by 
all  the  purchasers  for  their  respective  shares  of  the 
purchase  money.    And  afterwards  the  first  payment 
of  two  cents  having  been  satisfactorily  made  to  the 
agents,  the  said  deed  was,  with  their  consent,  deli- 
vered over  to  the  grantees  as  an  absolute  deed ;  and 
a  deed  of  confirmation  thereof  was  aftewards,  in 
February,  1797,  duly  executed  and  delivered  to  the 
grantees  by  the  Georgia  Mississippi  Company.  After 
the  purchase,  and  before  the  delivery  of  the  deed, 
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1819.  the. purchasers  formed  themselves  into  an  association 
bj  the  name  of  the  New  England  Mississippi  Land 
Company,. and  executed  sundry  articles  of  agree-* 
ment,  and,  among  other  things,  therein  agreed,  that 
the  deed  of  the  purchase  should  be  made  to  Jarvis, 
Newman,  and  Wetmore,  as  grantees  as  above  stated^ 
(art  2d. ;)  that  they  should  execute  deeds  to  the  seve- 
ral, ori^al  purchasers  for  their  proportions  in  the 
lands,  but  should  retain  these  deeds,  until  the  pur- 
chpsers  should  sign  and  execute  the  articles  of  asso- 
ctaticKE ;  and  should  also  execute  a  deed  of  trust,  to 
certain  trustees,  as  provided  for  in  the  articles,  of 
such  their  respe^^tive  shares  in  the  purchase,  (art.  3d* ;) 
that  the  several  purchasers  should  execute  a  deed  of 
trust  to  Jarvis,  Newman,  and  William  Hull,  of  their 
respective  shares  in  the  purchase,  to  hold  to  them  and 
the  survivor  of  them  in  trust,  to  be  disposed  of  ac- 
cording to  the  articles,  (art.  4th. ;)  that  the  business  of 
the  association  should  be  managed  by  a  board  of  direc- 
tors, who  were  to  have  full  power  and  authority  to 
sell  and  dispose  of  the  whole,  or  any  part  of  the  pro- 
perty of  the  company,  and  to  pay  over  to  their  re- 
spective proprietors  their  proportions  of  the  money 
received  from  any  and  every  sale,&c.  (art  8. 16.20.;) 
that  upon  receiving  a  deed  from  any  purchaser,  ac- 
cording to  the  tenor  of  the  articles,  the  trustees  were 
to  give  to  each  proprietor  a  certificate,  in  a  prescribed 
form,  stating  his  interest  in  the  trust,  and  that  he 
should  hold  it  according  to  the  articles  of  the  asso- 
ciation; vvhich  certificate  was  recorded  in  the  com- 
pany's books,  and  was  to  be  ^^  complete  evidence  to 
such  person  of  his  right  in  said  purchase,"  and  was 
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to  be  transferrable  by  endorsement ;  and  upon  a  re-  ]8i9. 
cord  of  the  transfer  in  the  company's  books,  the 
transferee  was  to  be  entitled  to  vote  as  a  member  of 
the  company.  The  share  of  Mr.  Wetmore  in  the 
purchase  was  900,000  acres.  He  paid  the  two  cents 
per  acre  in  cash ;  and  of  the  notes  given  by  him  for 
the  purchase  money,  $  40,000  were  paid  by  Mrs. 
Sarah  Waldo,  his  endorser,  and  the  residue  8  '!t5,000 
still  remains  unpaid.  Mr.  Wetmore  received  his  cer- 
tificates from  the  trustees  for  his  whole  purchase ; 
and  having  sold  or  conveyed  600,000  acres,  he  after- 
wards conveyed  the  remaining  400,000  acres  to  Ro- 
bert Williams,  to  whom  certificates  for  that  amount 
were  duly  issued  by  the  trustees,  three  of  which  cer- 
tificates, each  for  20,000  acres,  duly  endorsed  by  said 
Williams,  came  into  the  plaintiflf's,  Mrs.  Oilman's, 
hands  for  a  valuable  consideration ;  and  the  assignment 
thereof  having  been  duly  recorded  in  the  company's 
books,  she  was  admitted,  and  has  always  acted,  as  a 
member  of  the  company.  From  causes  well  known  to 
the  public,  the  New  England  Mississippi  Land  Com- 
pany never  obtained  possession  of  the  tract  of  land  so 
conveyed  to  them.*  On  the  31st  of  March,  18 14, 
Congress  passed  an  act,  entitled,  ^^  an  act  providing  for 
the  indemnification  of  certain  claimants  of  public 
lands  in  the  Mississippi  Territory."  By  this  act,  and 
other  subsequent  acts  amending  the  same,^  it  was 
provided,  that  the  claimants  of  the  lands  might  file  in 

a  See  the  history  of  this  case  in  Fletcher  v.  Peck,  6  Crond^, 
89.  and  in  the  public  documents  of  Congress,  1809. 

b  Act  of2Sd  of  January,  l^lS^ch.  706.  Act  of  ^  of  Afar ch, 
1816,  ch.  778. 
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1819.  the  o&ce  of  the  secretary  of  state,  a  release  of  sdl 
their  claims  to  the  United  States,  and  an  assignment 
and  transfer  to  the  United  States  of  their  claim  to  anj 
money  deposited  or  paid  into  the  treasury  of  Georgia, 
such  release  and  assignment  to  take  effect  on  the  in- 
demnification of  the  claimants  according  to  the  pro- 
visions of  the  act.  Commissioners  were  to  be,  and 
were  accordingly,  appointed  under  the  act,  who  w^e 
authorized  to  adjudge  and  determine  upon  the  snflSi- 
ciency  of  such  releases  and  assignments,  and  also  to 
^'  adjudge  and  determine  upon  all  controversies  ari- 
sing from  such  claims  so  released  as  aforesaid,  which 
may  be  found  to  conflict  with,  and  to  be  adverse  to, 
each  other."  And  the  sum  of  $1,550,000,  to  be 
issued  in  public  stock,  was  appropriated  by  the  act, 
to  indemnify  the  claimants,  claiming  in  the  name  of, 
or  under,  the  Georgia  Mississippi  Company.  The 
New  England  Mississippi  Land  Company  duly  exe^ 
cuted  the  release  and  assignment,  required  by  the  act 
of  Congress;  and  presented  the  claims  of  the  whole 
company  before  the  commissioners.  The  commis- 
sioners awarded  the  company  the  sum  of  $1,083,812 
in  stock,  certificates  for  which  were  duly  issued  under 
the  act  of  Congreess,  and  received  by  the  treasurer 
of  the  company.  A  farther  claim  was  made  for  the 
whole  amount  of  the  original  share  of  Mr.  Wetmore, 
but  the  board  of  commissioners  decided,  that  the 
Georgia  Mississippi  Company  had  a  lien  in  equity 
on  the  land  sold  and  conveyed  to  said  Wetmore,  for 
the  purchase  money  due  and  unpaid  by  said  Wet- 
more, and  that  the  indemnity  under  the  act  of  Con- 
gress should  follow  that  lien,  and  be  awarded  to  said 
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Georgia  Mississippi  Company  to  the  amount  thereof.  1819. 
And  in  as  much  as  the  said  Sarah  Waldo  was  the 
holder  of  certain  certificates  issued  by  said  trustees, 
on  account  of  said  Wetmore's  original  purchase,  the 
commissioners  farther  awarded,  that  the  sum  of 
$40,000  of  the  purchase  money  (which  had  been 
paid  or  satisfied  by  her  for  said  Wetmore,  on  her  en- 
dorsement) should  be  applied  first  to  make  good  the 
Scrip  or  certificates  so  issued  to  her ;  and  that  if  there 
was  any  surplus,  after  making  her  scrip  or  certificates 
good,  such  surplus  could  not  be  applied  to  the  scrip 
or  certificates  held  under  Robert  Williams,  who  did 
not  become  die  assignee  of  the  said  Wetmore  until 
after  the  said  sum  was  paid.  And  the  commissioners 
farther  decided,  that  the  certificates,  issued  by  .the 
trustees  on  account  of  any  of  the  original  pur* 
chasers,  who  failed  to  make  payment  of  the  pur- 
chase money  to  the  Georgia  Mississippi  Company, 
were  bad,  and  that  the  parties  claiming  under  them 
must  lose  their  indemnity  under  the  act  of  Congress. 
By  this  award  of  the  oommissioners,  the  claim  of 
the  New  £ngland  Mississippi  Land  Company,  fior 
the  amount  of  the  share  of  the  plaintifi',  was  com* 
pletely  excluded.  But  the  plaintifi*  claimed  her  share 
of  the  stock  actually  received,  as  a  proprietor  in  the 
New  England  Mississippi  land  Company,  notwith- 
standing the  award  of  the  commissioners,  and  to 
establish  this  claim,  the  present  suit  was  brought ; 
and  in  her  bill  she  averred,  that  she  was  a  bona 
fide  purchaser  for  a  valuable  consideration,  Mithout 
notice  of  the  non-payment  of  the  purchase  money 
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iai9.      bj  Mr.  Wetmore,  which  averment  was  not  denied  by 
the  wswer. 

The  Court  below  decreed  that  the  complainant 
was  entitled  to  the  relief  she  claimed,  and  the  cause 
was  brought  by  appeal  to  this  Court. 

Feb.  1314.  Mr^JoneSy  for  the  appellants,  argued,  that  the  de- 
cision of  the  Commissioners  was  correct  in  princi- 
ple. The  property  acquired  by  the  New  England 
Company  under  their  purchase  from  the  Georgia 
Company,  was  not  a  legal,  but  a  mere  equitable  in- 
terest, unassignable  at  law.  Even  if  the  Georgia 
Company  had  a  legal  estate,  their  deed  to  the  New 
England  Company,  does  not  pass  such  estate  accord- 
ing to  the  local  law  of  Georgia ;  it  never  having 
been  acknowledged,  and  proved,  and  recorded.  It 
amounted  only  to  a  covenant  to  stand  seized  to  uses, 
an  agreement  to  sell,  which  a  court  of  equity  would 
enforce.  The  rescinding  act  of  Georgia  has  a  dou- 
ble effect :  one  to  annul  the  contract ;  the  other  to 
render  all  deeds  conveying  the  property  incapable  of 
being  recorded.  It  is  only  as  to  the  first  effect  that 
the  Court  has  pronounced,  or  could  pronounce,  the 
act  to  be  unconstitutional  and  void.  The  States 
have  an  unquestionable  right  to  regulate  the  mode 
of  conveying  real  property,  and  the  rule  of  evidence 
as  to  land  titles.  Even  supposing  the  trustees  to 
have  acquired  a  legal  estate^  the  cestui  que  trusts 
have  acquired  an  equitable .  interest  only.  The 
claim  of  the  vendor  for  unpaid  purchase  money  is 
the  prior  equity,  which  must  be  preferred.  If  the 
subsequent  purchaser  acquires  a  mere  equitable  in- 
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terest,  he  is  entitled  to  no  notice  of  the  vendor's  lien.  1819. 
The  assignee  of  a  chose  in  action,  which  is  not  as-  biowb 
signable  at  law,  has  a  mere  equitable  interest,  and 
takes  sut^ect  to  the  same  equity  as  the  assignor/ 
But  even  if  notice  be  necessary,  the  lien  of  the  ven- 
dor is  sustainable,  because  there  was  notice  either 
actual  or  constructive ;  and  notice  to  the  trustees  of 
the  New  England  Company,  was  notice  to  the  indi- 
viduals whom  they  represented.^  But  all  discussion 
on  this  point  is  cut  short  by  the  well-established  prin- 
ciple, that  the  purchaser  who  sets  up  the  want  of 
notice  must  positively  deny  the  notice  in  her  plea, 
and  swear  to  if"  Here  the  pleadings,  so  far  from 
denying  notice,  impliedly  admit  it ;  and  the  rule  of 
presumption  against  the  party  omitting  to  deny  notice, 
is  to  be  applied  a  fortiori  in  a  case  like  the  present, 
where  the  person  insisting  on  the  want  of  notice  is 
the  party  plaintiff.  Nor  has  there  been  in  this  case 
any  waiver  of  the  equitable  lien  for  the  purchase 
money.  All  the  facts  of  the  case  repel  the  pre- 
sumption of  a  waiver  of  the  lien.  The  notes,  with 
approved  endorsers,  taken  from  the  individual  pur- 
chasers, cannot  furnish  such  a  presumption.  The 
case  of  Fawell  v.  Heelis,'  which  will  be  relied  on  to 
support  this  position,  has  been  repeatedly  overruled.' 

a  Ftnch,  9.  34.  Davis  v.  AostiD,  1  Fet.  jun.  247.  Cole« 
Y.  Jones,  2  Fern.  692.  lb.  766.  1  Fei.  $en.  123.  1  Bro.  Ch. 
Cos.  302.     Mackreth  v.  Simmons,  15  Fes.  329. 

b  Sugd.  Fend.  492.  498.     Mertins  v.  Joiiffe,  Amb.  311. 

e  Sugd.  Fend.  610—313. 

d  Amb.  734.  2  Bro.  Ch.  Ca$.  422.  note. 

t  Sugd.  Fend.  252.  et  infrm. 
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1819.-  themselves  created,  and  thus  entrap  a  bona  fide  pur- 
chaser without  notice  ?  This  association  was  not 
incorporated  ;  but  the  parties  intended,  as  far  as  they 
could  by  law,  to  give  it  those  facilities,  and,  in  some 
degree,  to  convert  this  real  estate  into  personal  es- 
tate. The  title  at  law  was  to  vest  in  the  trustees, 
until  bona  fide  sales  of  the  land  were  actually  made. 
It  is  the  proceeds  of  such  sales  only,  or  money  ac- 
quired therefrom,  that  is  assured  to  the  holders  of  the 
certificates.  The  trustees  and  original  purchasers 
undertook  to  examine  each  other's  title,  and  pre- 
cluded all  further  inquiries  in  relation  to  it.  Wet- 
more  gave  a  quit  claim  deed  only ;  the  quality  of 
bis  title  the  associates  or  trustees  could  judge  of, 
ci  which  they  had  as  much  knowledge  as  he  had  ; 
and  such  deed  of  quit  claim,  whether  it  conveyed 
a  good  or  a  bad  title,  constituted  a  good  considera- 
tion for  the  compact  with  the  associates  and  trustees. 
If  the  doctrine  of  lien  for  the  purchase  money,  with- 
out mortgage,  obtains  in  Georgia  ;  the  contract  be- 
ing made  in  Massachusetts,  where  the  intention  of 
both  parties  must  be  considered  as  constituting  tlie 
contract,  the  laws  of  Massachusetts  ought  to  con- 
/  strue  such  a  contract  in  preference  to  those  of  Geor- 
gia. We  contend,  that  this  doctrine  of  lien  is  only 
a  creature  of  equity,  and  refers  only  to  such  estates 
or  rights  of  real  property  as  are  especially  recog- 
nised by  that  tribunal,  and  which  do  not  derive  their 
support  from  the  ordinary  rules  of  law.  The  title, 
in  order  to  be  what  is  commonly  denominated  equi- 
table, must  be  such  a  one  as  is  not  recognised  by 
law ;  such  as  the  assignment  of  a  chose  in  action, 
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"which  cannot  be  assigned  by  law  ;  or  the  title  must  ibio. 
be  equitable  from  the  inefficient  mode  adopted  for 
its  transfer,  such  as  the  conveyance  of  real  estate  by 
an  instrument  without  seal,  or  by  an  executory  cmi- 
tract.  The  conveyance  of  land,  in  this  case,  did 
not  pass  an  equitable  title  merely ;  the  cases  of 
Fletcher  v.  Peck,*  and  Green  v.  Liter,*  show,  that, 
notwithstanding  the  Indian  title  be  not  extinguished, 
the  freehold  and  seisin  may  be  transferred ;  and,  iii 
this  case,  the  most  solemn  deeds  and  instruments, 
duly  acknowledged,  were  adopted  for  the  conveyance 
of  the  title  ;  and  it  is  sustained  by  every  legal  form* 
Even  in  Courts  of  Equity,  this  lien  is  only  raised 
by  implication ;  and  where  other  circumstances  re* 
sist  this  implication,  showing  that  the  parties  did 
not  mean  to  rely  on  the  estate  sold  for  security,  the 
lien  is  waived.  This  transaction  is  filled  with  cir- 
cumstances repugnant  to  such  implication.  The 
design  of  the  parties  to  sell  the  land,  instead  of  cul- 
tivating the  same,  whereby  to  pay  the  notes,  ex- 
pressly excludes  the  idea  of  such  a  lien,  as  no  man 
would  have  purchased  who  knew  that  such  a  note 
was  given  for  the  first  purchase,  without  seeing  that 
his  money  was  appropriated  to  extinguish  the  notes ; 
and  the  strongest  circumstance,  to  repel  such  a  lien 
for  the  consideration,  consists  in  this,  that  the  sum 
of  five  dollars  only  is  expressed  as  the  pecuniary 
consideration.  Any  purchaser,  therefore,  making  in- 
quiry concerning  the  purchase  money's  being  paid 
or  not,  is  at  once  checked  in  the  pursuit ;  and  no 

a  6  Cranch,  89.  *  8  Craneh,  229. 
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I8i9[.  Case  of  lien,  for  the  purchase  monej,  can  be  showa^ 
where  the  sum  is  not  expressed  in  the  deed  of  sale* 
It  is  also  a  doctrine  in  equity,  that  the  vendee  has 
a  Ken  on  the  land,  in  case  the  title  be  defective,  and 
|irpper  conveyance  not  made  to  him ;  thus  making 
the  right  reciprocal.  But  in  this  deed  express  pro- 
vision is  made,  that  the  consideration  money  shall 
not  be  refunded  by  the  vendor  for  any  cause  what-f 
soever;  thus  essentially  distinguishing  the  present 
case  from  those  in  which  such  lien  is  maintained* 
h  is  said,  that  the  commissioners,  having  a  right  to 
decide  upon  adverse  titles,  here  conclusively  decided 
OQ  our  claims ;  but  the  adverse  titles  or  claims*  on 
which  they  were  to  decide,  were  adverse  claims  to 
|he  stock  from  the  treasury  of  the  United  States^ 
wd  between  such  persons  as  released  their  claims 
to  the  United  States.  Mrs.  Gilman  did  not  release 
any  cl^im  to  the  United  States,  or  demand  any 
money  from  the  treasury ;  of  course,  her  rights  or 
claims  could  not  be  adjudged  by  the  commissioners* 
Her  claim  is  not  on  the  government,  but  on  her 
associates  and  trustees.  The  commissioners  were 
bound  to  decide,  to  whom  the  money  or  stock  from 
the  treasury  should  be  paid ;  not  the  use  the  receiver 
should  afterwards  make  of  that  money,  or  the  obliga* 
tions  he  might  be  under  in  relation  to  it.  Decrees 
affect  only  those  who  are  parties  to  the  suit ;  and  an 
(pinion  incidentally  given  by  the  commissioners 
ought  not  to  control  the  plain tifi*'s  right. 

The  Attorney  General^  on  the  same  side,  contend- 
ed^  that  no  such  lien;  as  that  insisted  upon^  existed, 


OF  THE  UNITED  STATES.  969 

even  as  to  Mr.  Wetmore^s  title  ;  much  less  was  Mrs.  m9. 
GilmaD^s  affected  by  it  The  question  whether  the 
legal  title  passed  from  the  Georgia  Company  to  the 
New-England  Company,  cannot  be  raised  in  the 
appellate  Court ;  because,  so  far  from  being  raised 
in  the  Court  below,  the  pleadings  admit  the  fact 
that  the  legal  title  did  pass,  and  the  cause  was  ar^ 
gued  upon  that  ground  in  the  Court  below.  But 
supposing  it  were  otherwise ;  as  a  bona  fide  pur* 
chaser,  without  notice,  Mrs.  Oilman  cannot  be  af*^ 
fected  with  the  equitable  lien  for  purchase  money  uo** 
paid  by  the  original  yendee,  because  a  distinct  per-» 
son'al  security  was  taken,  and  all  the  other  circum^ 
stances  of  the  case  combine  to  show  that  the  original 
vendors  did  not  mean  to  rely  on  the  Ken.  It  is  woT* 
thy  of  observation,  that  this  doctrine  of  lien  for  un^ 
paid  purchase  money,  which  has  grown  to  its  pre^ 
sent  extravagant  height,  seems  to  have  originated  in 
the  inaccuracies  and  mistakes  of  some  of  the  earlier 
Chancery  reporters.  The  first  case  is  that  of  Chap^ 
man  v.  Tanner,'  whkh  is  erroneously  reported.  Ac- 
cording to  the  reporter,  it  was  the  case  of  a  bank- 
rupt who  purchased  land,  and  the  purchase  money 
not  being  paid,  the  assignees  would  have  had  the 
vendor  come  in  as  a  creditor  under  the  con^mission 
for  the  remainder  of  his  purchase  money.  ^^  Per 
Cur.  In  this  case  there  is  a  natural  equity  that  the 
land  should  stand  charged  witli  so  much  of  the  pur- 
chase money  as  was  not  paid ;  and  that  without  any 
special  agreement  for  that  purpose."     But  Lord 

;a  1  Feman^  267. 
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1819.  Apsley  says,  "  Chapman  v.  Tanner,  (1  Vernon,  267  *^ 
according  to  the  report,  is  in  point ;  but  it  ap- 
pears, by  the  register's  book,  that  the  vendor  retained 
the  title  deeds  till  he  was  paid.  The  Court  said, 
that  a  natural  equity  arose,  from  his  having  the 
title  deeds  in  his  custody. ""^^  In  the  case  of  PoUex- 
fen  V.  Moore,^  (which  is  also  said,  in  the  last  men- 
tioned case,  by  Lord  Apsley,  to  be  badly  reported,) 
the  title  deeds  were  also  kept  back  by  agreement ; 
and  it  was  impossible  for  a  Court  of  Equity  to 
doubt,  in  eithet  of  these  cases,  that  the  lien  was  re- 
tained. But  it  is  from  them  that  the  doctrine,  as 
now  understood,  has  originated  ;  and,  even  accord- 
ing to  the  modern  cases,  it  is  nothing  more  than  a 
lien  raised  by  equity  on  the  presumed  intention  of 
the  parties/  This  presumption,  however,  may  be 
repelled  by  evidence  of  a  contrary  intention.  Among 
other  circumstances  to  repel  this  presumption,  is  the 
delivering  an  absolute  deed  to  the  purchaser.  Al- 
though this  circumstance  may  not  be  considered  strong 
enough  to  repel  the  presumption  as  between  vendor 
and  vendee,  it  is  so  as  to  abonajide  purchaser  under 
the  latter,  without  notice ;  otherwise  such  a  deed 
would  be  a  fraud  on  the  public.  In  such  a  case, 
this  circumstance,  connected  with  that  of  taking  a 
distinct  security,  must  certainly  be  deemed  sufficient 
to  repel  the  presumed  intention  to  rely  on  the  lien. 
The  rule  is  accurately  laid  down  by  President  Pen- 

a  Fawell  v.  Heelis,  Ambl.  724. 

b  3  Atk.  372. 

c  Sugd.  Fend.  358. 
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DLETON.  "  The  doctrine  that  the  vendor  of  land  1819. 
not  taking  a  security,  nor  making  a  conveyance,  re-  ^"^^^^^ 
tains  a  lien  upon  the  property,  is  so  well  settled  as  ▼. 
to  be  received  as  a  maxim.  Even  if  he  hath  made  "*"* 
a  conveyance,  yet  he  may  pursue  the  land  in  the 
possession  of  the  vendee,  or  of  a  purchaser  with  no- 
tice. But  if  he  hath  taken  a  security,  or  the  ven- 
dee hath  sold  to  a  third  person,  without  notice,  the 
lien  is  lost.''""  It  has  been  much  contested  in 
England,  whether  passing  the  legal  title  to  the 
vendee,  and  taking  his  bond  or  note  alone,  will 
not  defeat  the  lion.  But  there  has  been  no  case, 
where,  after  passing  an  absolute  deed,  and  taking  the 
security  of  a  third  person,  the  lien  has  been  held 
still  to  exist.  In  Hughes  v.  Kearney,^  the  note  was 
that  of  the  vendee  merely  ;  and  Lord  Redesdale  is 
understood  to  admit,  that  taking  a  distinct  security 
would  discharge  the  lien.  Grant  v.  Mills/  is  also 
relied  on  to  show  that  the  taking  of  the  security  of 
a  third  person  would  not  discharge  the  lien ;  but  the 
bills  of  exchange,  in  that  case,  were  not  considered 
as  the  security  of  a  third  person,  but  as  a  mode  of 
payment  merely :  Sir  W.  Grant,  distinctly  admitting 
that  the  security  of  a  third  person  would  repel  the 
lien.  In  Elliot  v.  Edwards,''  which  was  a  case  at 
law,  the  point  was  not .  decided ;  and  it  depended 
upon  its  own  peculiar  circumstances ;  the  surety  him- 
self might  seem  to  have  stipulated  fojr  the  lien,  by 

a  Cole  V.  Scott,  2  Wash.  141. 
b  1  Sch.^Lefr.  132. 
c  2  Ves.  Sf  Beames,  306. 
d  3  Dos.  ^  Pul.  IQl. 


V. 
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1819.  adopted  in  that  State.  We  insist,  we  are  not  coii- 
'^'"^  eluded  by  the  decision  of  the  Commissioners,  under 
the  acts  of  Congress,  because  their  power  extended 
only  to  legal  or  equitable  claims  to  the  lands ;  such 
equitable  claims  as  enabled  the  holder  to  call  for  the 
legal  title,  and  such  as  conflict  with  each  other; 
which  not  being  the  case  here,  the  Commissioners 
had  no  jurisdiction  to  determine  this  question. 

Mr.  Webster^  for  the  appellants,  in  reply,  insisted 
that  the  title  was  no  better  in  the  plaintiff's  hands 
thgn  it  was  in  the  hands  of  Mr.  Wetmore.  The  pur- 
chaser of  an  equity  must  abide  by  the  case  of  the 
person  from  whom  he  buys.  He  must  take  the 
estate  subject  to  all  incumbrances.  Want  of  notice, 
or  payment  of  a  valuable  consideration,  will  not  en- 
able  him  to  raise  himself  higher  than  his  vendor. 
Lord  Thurlow  says,  he  takes  that  to  be  a  universal 
rule.*  It  is  unnecessary  to  say,  whether  the  Com- 
missioners were  well  founded  in  the  decision  they 
have  pronounced.  No  fraud  or  n(»gligence  is  at  any 
rate  imputable  lo  the  defendants.  They  have  used 
due  diligence,  and  sought  to  increase  the  fund,  by 
obtaining  from  the  Commissioners  the  stock  which 
would  have  belonged  to  the  original  purchase  of  Wet- 
more,  if  his  title  had  been  deemed  valid.  In  this 
they  have  failed,  but  without  any  fault  of  their  own. 
The  Commissioners  have  decreed,  that  that  portion  of 
Wetmore's  purchase  which  was  conveyed  to  Wil- 

a  Davis  v.   Austen,  1  Ves.  jun,  247.     See  also  Murray  v. 
Silbum,  1  Johns,  Qi.  441.     Kedfeam  v.  Fer^ier,  1  Dow.  50. 
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liams,  through  whom  the  plaintifT  derives  her  title,  is  1819, 
not  entitled  to  any  indemnification.  They  proceed 
pn  the  ground  that  the  original  Georgia  vendors  had 
a  lien  for  the  purchase  money,  and  that  they,  if  any 
body,  the  purchase  money  not  being  paid,  are  enti- 
tied  to  the  indemnity  provided  by  the  act  of  Con- 
gress. That  the  vendor  has  in  equity  a  lien  for  the 
purchase  money  against  the  vendee,  and  all  pur- 
chasers under  him  with  notice,  if  it  be  a  legal  estate ; 
and  against  all  persons  purchasing  with  or  without 
notice,  if  it  be  an  equitable  estate ;  could  not  be  de- 
nied as  a  general  doctrine*  The  English  cases,  on 
this  point,  are  all  considered  by  Lord  Eldon  in 
Mackreth  v.  Simmons."*  There  may  be  a  relin- 
quishment of  this  lien ;  and  the  evidence  of  such 
relinquishment  may  result  from  the  nature  of  the 
transaction,  and  the  circumstances  attending  it.  How 
far  such  evidence  existed  here,  it  was  the  duty  of 
the  Commissioners  to  consider.  If  they  have  erred 
in  judgment,  the  consequences  of  that  error  ought 
not  to  be  thrown  on  the  defendants.  The  stock, 
which  the  Commissioners  were  to  issue,  may  be  con- 
sidered as  the  product  of  the  estate  vested  in  the 
trustees.  The  bill  does  not  complain,  that  the  de- 
fendants have  injured  the  plaintiff  by  surrendering 
the  estate  to  the  United  Stales.  In  this  they  are 
admitted  to  have  done  precisely  what  they  ouj^ht  to 
have  done.  The  complaint  is,  that  a  just  distribu- 
tion h:\s  not  been  made  of  the  proceeds.  But  the 
plainiitl's  estate  has  produced  no  proceeds.     The 

«  15  Fes.  3«9. 
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1819.  Commissioners  were  empowered  by  the  act  to  ad- 
judge between  adverse  claims.  They  have  decided 
against  the  claim  of  the  plaintiff;  and  it  would  be 
manifestly  unjust  and  unreasonable,  that,  having  a 
bad  claim  herself,  she  should  partake  with  others  in 
the  benefit  of  their  claims,  which  are  good,  unless  she 
clearly  proves  an  agreement  to  form  this  sort  of  part- 
nership. And  indeed,  if  it  were  proved  that  Wet- 
more  and  others  agreed  to  form  this  partnership, 
each  at  the  same  time  covenanting  for  the  title  of 
what  he  himself  brought  to  the  common  stock,  he 
could  not  claim  in  equity  a  proportionate  share  of 
the  proceeds  of  the  whole,  having  broken  his  own 
covenant,  and  the  general  proceeds  being  thereby 
diminished  in  an  amount  equal  to  what  he  undertook 
to  convey  to  the  trustees.  If  the  plaintiff  could  re- 
cover in  this  case  against  the  defendants,  one  of 
whom  is  the  surviving  trustee,  that  trustee  must  have 
his  action  against  Wetmore  on  the  covenants  of  his 
deed  of  trust.  But  it  is  not  the  course  in  equity  to 
treat  covenants  as  distinct  and  independent,  but  to 
require  of  plaintiffs  to  allege  and  prove  performance, 
or  readiness  to  perform,  on  their  part."*  If  the  land, 
or  its  proceeds,  have  been  taken  from  the  trustee  by 
some  one,  whose  title  has  been  adjudged  better  than 
that  of  the  cestui  que  trusty  is  it  possible,  that  the 
cestui  que  trust  can  have  any  claim  on  the  trustee  f 
The  plaintiff  relies  on  the  articles  of  association, 
which  say  that  the  certificate  shall  be  complete  evi- 
dence of  the  title.     So  it  may  be ;  but  they  do  not 

a  2  Fonb.  383. 
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saj  what  title  the  holder  of  the  certificate  shall  be  1819. 
taken  to  have.  The  articles  mean  no  more  than  that 
the  certificate  should  be  evidence  of  the  transfer. 
Whatever  the  vendor  could  sell,  he  might  assign  by 
endorsing  the  certificate.  But  in  this  there  is  no 
agreement  to  assure  the  title.  The  certificate  itself 
refers  to  the  articles  of  association,  and  the  deeds  of 
trust,  to  show  the  nature  and  condition  of  the  property. 
These  articles  and  deeds  prove  clearly,  that  the  origi- 
nal purchasers  stand  on  their  several  distinct  purchases, 
and  decline  all  mutual  responsibility.  She  must, 
therefore,  be  taken  to  have  known  what  she  pur^^ 
chased,  as  the  reference  in  the  certificate  to  the  deed 
and  articles  was  sufficient  to  put  her  on  inquiry. 
Where  one  has  sufficient  information  to  lead  him  to 
the  knowledge  of  the  fact,  he  shall  be  deemed  conu- 
sant of  it.""  Even  if  her  estate  had  been  a  legal,  and 
not  an  equitable  interest,  this  constructive  notice 
would  have  prevented  her  from  standing  in  any  bet- 
ter condition  than  those  under  whom  she  held. 

Mr.  Chief  Justice  Marshall  delivered  the  opii-  Feb.  24ih. 
nion  of  the  Court.     The  question  to  be  decided  is,    «. 

^  '      Tbe  qaettion 

whether,  under  all  the  circumstances  of  this  case,  <«b«<fcc»<^<^ 
the  New-England  Mississippi  Land  Company,  or 
Mary  Gilman,  shall  lose  the  sum  awarded  by  the 
commissioners  to  the  Georgia  Mississippi  Company, 
in  satisfaction  for  the  lien  that  company  was  sup- 
posed to  retain  on  the  lands  they  sold,  for  the  non- 

a  Sugd.  Fend,  498.  and  the  cases  there  cited. 
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1819.      payment  of  the  notes  of  William  Wetmore,  given  for 
the  purchase  money  on  his  interest  in  the  purchase. 

In  examining  this  question,  the  nature  of  the  con* 
tract,  the  motives  of  the  New-England  Mississippi 
Company,  and  their  acts,  are  all  to  be  considered. 
The  natnre    ^  The  coutract   wus  made  in  January,  1796,  for 

of  toe  cootract  •' '  ' 

G^^i  ^  ^  1,380,000  acres  of  land,  lying  within  the  country  oc- 
Snd  cJj^r  cupied  by  the  Indians,  whose  title  was  not  extinguish- 
"^'  ed.    The  purchase  money,  amounting  to  1,380,000 

dollars,  was  to  be  divided  into  five  instalments,  the 
first  of  which,  amounting  to  113,800  dollars,  was  to 
mikhlJto!^JK  ^  P^*^  ^^  ^^^  *®^  of  May,  1796,  and  the  last  on  the 
cSSiiE^!'"**  1st  of  May,  1799.  It  is  obvious,  that  this  purchase 
could  not  have  been  made  with  a  view  to  hold  all  the 
lands.  The  object  of  the  purchasers  must  have  been 
to  make  a  profit  by  re-selling  a  great  part  of  them. 
Accordingly,  we  find  them  making  immediate  ar- 
rangements to  effect  this  object.  In  February,  1796, 
before  the  legal  title  was  obtained,  the  purchasers 
formed  an  association,  by  which  it  was,  among  other 
things,  agreed,  that  the  land  should  be  conveyed  to 
three  of  their  partners,  Leonard  Jarvis,  Henry  New- 
man, and  William  Wetmore,  for  the  use  and  benefit 
of  the  company.  It  was  also  agreed,  that  seven  di- 
rectors should  be  appointed,  with  power  to  manage 
their  affairs,  and,  after  the  company  should  be  com- 
pletely oi^anized,  as  prescribed  in  the  articles  of  as- 
sociation, to  sell  their  lands  for  the  common  benefit 
of  the  proprietors.  In  addition  to  this  mode  of  sell- 
ing the  lands  themselves,  which  might  be  slow  in  its 
operation,  it  was  agreed  that  each  proprietor  might 
transfer  his  interest,  in  whole  or  in  part ;  and,  to  facili- 
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tate  this  transfer,  the  whole  purchase  was  divided  into  isio. 
2276  shares,  and  it  was  determined  that  an  assignable 
certificate  should  be  granted  to  each  proprietor,  or  to 
such  person  as  he  should  appoint,  stating  the  amount 
of  his  interest  in  the  company.  No  certificate  was 
to  issue  for  less  than  one  share. 

It  is  of  great  importance  to  inquire,  how  far  the  w«tnreofih« 
companj  pledged  itself  to  the  assignee  of  this  certi-  ISSSLe?  ^ 
ficate ;  and  how  far  it  was  incumbent  on  him  to  look  S|[lJ^^Y^  t^^ 
beyond  the  certificate  itself,  in  order  to  ascertain  the  c^fS^. 
interest  which  it  gave  him  in  the  property  of  the 
company. 

In  pursuing  this  inquiry,  we  must  look  with  some 
minuteness  into  the  state  of  the  property,  and  the 
articles  of  association,  as  well  as  into  the  language 
of  the  paper  which  was  to  evidence  the  title  of  thft 
holder. 

Although  the  association  was  formed  before  th^ 
lands  were  conveyed,  no  certificate  was  to  issue  un* 
til  the  legal  title  in  the  company  should  be  as  com* 
plete  as  it  could  be  made.  It  was  obviously  neces- 
sary for  the  purchai^rs,  before  they  proceeded  to 
sell,  to  examine  well  their  title,  and  to  use  every  pre- 
caution which  prudence  could  suggest,  for  its  secu- 
rity. This  appears  to  have  been  done.  On  the  13th 
of  February,  1796,  a  deed  was  executed  by  the 
Georgia  Company,  purporting  to  convey  the  lands  to 
William  Wetmore,  Leonard  Jarvis,  and  Henry  New- 
man; and,  afterwards,  in  Febroary,  1797,  a  deed  of 
confirmation  was  executed  and  delivered.  By  these 
deeds  the  Georgia  Company  certainly  intended  to 
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1819.       pass,  and  the  New-England  Company  expected  to 
receive,  the  legal  title. 

The  articles  of  association  direct  these  trustees  io 
convey  the  purchased  lands  to  the  proprietors,  as  te- 
nants in  cdtnmon,  who  are  immediately  to  re-convey 
theta  to  Leonard  Jarvis,  Henry  Newman,  and  Wil- 
liam Hull,  in  trust,  to  be  disposed  of  according  to  the 
articles* 

I" 

■  The  certificate  granted  to  each  proprietor,  for  the 
purpiise  of  enabling  him  to*  dispose  of  his  interest, 
Certifies,' that  he  is  entitled  to  the  trust  and  benefit  oi 
9  certain  specified  proportion  of  the  property  contain- 
ed in  the  trust  deed,  ^^  to  hold  said  proportion,  or  share, 
to  him,  his  heirs,  executors,  administrators,  and  assigns, 
according  to  the  terms,  conditions,  covenants,  and  ex- 
j^jOfKions,  contained  in  the  said  deed  of  trust,  and  in 
certain  articles  of  agreement  entered  into   by  the 
persons  composing  the    New-England   Mississippi 
Land  Company."     This  certificate  purports  on  its 
face  to  be  transferrable  by  endorsement.  If  it  amount- 
ed to  no  more  than  a  declaration,  that  the  holder  had 
a  right  to  sell  a  specified  part  o^the  common  property, 
it  would  be  difficult  to  maintain  that  the  company 
could  afterwards  charge  this  part  exclusively  with  a 
pre-existing  incumbrance.     But  the  certificate  pro- 
ceeds further,  and  declares  that  the  share,  or  shares, 
thus  tranferred,  shall  be  held  according  to  the  terms, 
&c.  of  the  deed  of  trust,  and  of  the  articles  of  agree- 
ment.    So  far,  th^ri^ore,  as  that  deed,  or  those  arti- 
cles, encumjbier  the  property,  it  certainly  remains  en- 
cumbered iti  the  hands  of  the  assignee.     To  what 
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extent  does  either  of  those  instruments  affect  the      ibi9. 


case? 


The  deed  from  the  proprietors  to  Janris,  New- 
man, and  Hull,  recites  the  grant  <^  the  State  of 
Georgia,  the  conveyance  of  the  grantees  to  Wet- 
more,  Jarvis,  and  Newman,  in  trust  for  the  Ne^- 
JEjdgland  Company,  the  conveyance  of  those  trustees 
to  the  members  of  the  company  to  hold  as  tenaotniigi 
common,  according  to  their  respective  interests,  an4 
adds,  that  it  is  found  necessary  and  expedient,  that 
the  premises  should  be  conveyed  ^^  in  trust  to  Leoaard 
Jarvis,  Henry  Newman,  and  William  Hull,  E^uirei, 
to  have  and  to  hold  the  same,  subject  to  all  the 
trusts,  provisions,  restrictions,  covenants,  and  agree- 
ments, contained  in  certain  articles  of  agreement^ 
constituting  the  New-England  Mississippi  JLaii^ 
Company  ;^'  therefore,  and  in  consideration  of  10 
dollars,  the  parties  of  the  first  part,  severally  ^^  re- 
mise, release,  and  forever  quit  claim,  to  the  said  Jar- 
vis, Newuian,  and  Hull,  all  the  interest,  &c.  which 
they  have,  or  ever  had^  or  of  right  ought  to  have,  i^ 
the  premises,  subject,  however,  to  and  .for  the  puiw 
poses  mentioned  in  the  agreement  constitfiting  the 
New-England  Mississippi  Land  Company.  Th& 
parties  of  the  first  part,  each  for  himself,^'  and  na 
further,  covenants,  that  ,the  premises  are  free  and 
clear  of  all  incumbrances,  by  him  made  or  suffered  to 
be  ma(}e,  and  warrants  the  same  against  himself  and 
all  claiming  under  him. 

A  separate  conveyance  was  made  by  Wetmore^ 
Jarvis,  and  Newm^,  to  Jx)hn^Peck,  who  coQVQyfd 
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1819.      to  Jarvis,  Newman,  and  Hull.    But  these  convey^ 
'^"'^  ^  ances  are  ndt  supposed  to  vary  the  case. 

In  this  deed  of  trust,  each  proprietor  covenants 
for  his  ;pWn  title,  not  ^  that  of  his  co-partners. 
This  has  been  supposed  to  give  notice  to  thftassignee 
of  each  certificate  issued  by  the  company,  that  the 
property  conveyed  did  not  constitute  a  common 
"istock  in  the  hands  of  the  trustees,  out  of  which  each 
holder  was  to  draw  i»  proportion  to  his  interest,  as 
expressqil  in  the  face  of  his  title  paper ;  but  that  the 
interest  of  each  co-partner  was  limited  to  the  pro- 
duct of  fab  own  share,  as  under  the  original  pur- 
chase, and  that  the  holder  of^  every  certificate  was 
bound  to  trace  his  title  through  the  particular  origi- 
iial  purchaser  under  whom  he  claims,  and  in  whose 
place  he  stands. 

^    We  do  not  think  the  fact  will  sustain  the  argu- 
ment. 

This  deed  conveys  the  estate  of  each  partner  to 
the  company,  and  the  covenants  it  contains  ascertain 
the  extent  of  each  partner's  liability  for  the  title  it 
"passes.  The  lands  thus  conveyed,  are  held  by  the 
company,  in  like  manner  as  if  they  had  been  convey- 
ed by  persons  who  were  not  members  of  it.  The 
legal  title  is  in  the  company ;  the  power  to  sell  is  in 
the  company  ;  and  if  it  was  intended  that  the  right  of 
each  individual  to  dispose  of  his  interest,  should  de- 
pend on  the  validity,  of  the  title  he  had  made,  and 
that  the  purchaser  of  such  interest  took  it  subject  to 
any  incumbrance  with  which  the  estate  conveyed 
might  have  been  burthened,  previous  to  its  convey- 
ance, it  Vfovld  ha^ye  been  unnecessary  to  make  any 
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provision  respecting  the  sale  of  such  interest.    The      1819. 
right  of  sale  is  connected  with  the  iright  of  property, 
and  without  any  regulation  whatever,  each  member 
would  have  possessed  it  to  the  extent  of  his  property. 
The  object  for  granting  the  certificate  seenn  to  have 
been,  to  enable  each  shareholder  to  sell,  unobstruct'^ 
ed  by  those  entangling  embarrassments  which  may 
attend  a  mere  equitable  title.     This  object,  in  which 
every  member  was  equally '^concerned,  could  not  be) 
effected  without  giving  to  each  some  evidence  of  hia 
^title,  which  should  make  it  unnecessary  for  the  pur-    % 
chaser  to  look  further,  in  order  to  aaifiertain  his  ii|r 
terest  in  the  general  fund,  whatever  that  fund  might 
be.    The  history  of  the  title,  as  well  as  the  words  of  - 
the  certificate,  would  confirm  this  opinions   From  its 
origin,  every  step  of  its  progress^  was  marked  out  aoAgi^ 
controlled  by  the  company.     The  legaf  title  was,  by 
their  order,  conveyed  to  three  persons,  selected  by 
themselves,  and  the  deed  contains  no  allusion  to  the    ^ 
interest  of  other  purchasers.    'By  this  order,  also,  the    -■. 
title  which  was  then  made  to  the  several  f^rchasers, 
was  immediately  re-conveyed  to  trustees  in  whom 
the  company  confided,  to  uses  and  purposes  expres&* 
ed  in  certain  articles  of  agreement  which  the  com- 
pany had  formed.    They  guarded  the  title  against 
incumbrances  from  individuals,  and  this  watchful- 
ness was  for  the  double  purpose  of  enabling  their 
agents  to  sell  the  lands  themselves,  for  the  common 
benefit,  and  enabling  each  member  to  sell  to  the  best 
advantage  his  particular  interest  in  that  fund.     It  was 
scarcely  possible  for  any  individual  to  have  encum- 
bered  the  title  after  it  was  received  by  the  first  agents 
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liii.      6f  the  toinpmfj  atid  against  defects  in  the  tkle  ooih 
^^^1^^  Tijred  liff  the  Georgia  Companj^  the  certificate  Abes 
not  (if ofests  to  engage. 

The  Kf  tielei^  of  agreement,  id  whicl^  also  thi  cer- 
tificate r«fefs,  eiplain  fully  the  views  df  the  com- 
pafijr.  The  great  object  of  the  association  is  to  sell 
their  lahdd  to  adrantage.  This  is  too  plainlj  ex- 
pt^istd  to  be  fhistakfen.  The  words  ^'  terms,  aondi- 
tioni,  corenants,  and  exceptions,^'  .contained  in  the 
certificate j  irefer  chiefly  to  provisions  respecting  the 
sale  of  lands,  and  to  others  which  Recognise  the  ab- 
solute control  tover  the  property  wMch  each  member 
had  ceded  td  the  whole  body.  It  is  unnecessary  to 
recite  the  particular  articles  which  tend  to  this  gene-  "* 
ral  result.  It  is  the  spirit  Which  pervades  the  whole 
association.  Only  those  articles  which  relate  to  the 
certificate  need  be  adverted  to. 

The  11  th  article  divides  the  whole  purchase  into 
2,276  shares.  ^  * 

The  12th  directs  that  a  transferrable  certificate 
shall  be  given  to  each  proprietor,  prescribes  its  form, 
directs  it  to  be  recorded,  and  declares  that  it  shall  be 
complete  evidence  to  such  person,  of  his  right  in  the 
purchase.  No  assignee  is  admitted  as  a  member,  to 
vote  in  the  afiairb  of  the  company^  until  his  iaissign- 
ment  sh^U  be  recorded. 

The  13th  declares,  that  no  certificate  shall  issue  for 
lefe  than  one  share,  and  that  the  holder  of  any  cer- 
tificate for  a  larger  quantity,  may,  at  any  time,  sur- 
render it  to  the  trustees,  and  take  out  others  for  such 
quantities  as  he  may  choose. 

The  16th  obliges  the  directors  to  pay  over  to  the 
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fespecthre  proprietors  their  proportions  of  the  moneys      is  19. 
received  from  anj  and- every  sale,  as  soon  after  the 
receipt  thereof  as  may  be. 

It  is  not  more  apparejat,  that  the  |;^eral  object  of 
the  association  was  to  lA'omote  the  sare  dl  their  lands, 
than  it  is  that  the  particular  object  of  this  certificate, 
and  of  the  articles  which  relate  to  it,  was  to  enable 
every  proprietor  to  avail  himself  of  his  individual  in- 
terest, and  to  bring  it  into  circulation.     On  no  other 
principle  can  we  account  Tor  subdividing  the  stojck 
of  the  company  into  such  small  shares^  for  issuing 
the  certificate  itself ;  for  making  it  assignable ;  for 
declaring  that  it  shall  be  complete  evidence  of  title  to 
that  quantity  of  *ftiterest  which  is  expressed  on  its 
face ;  for  enabling  every  holder,  by^surreiidering  his 
certificate,  to  divide  it  as  his  convenience  might  sug* 
gest ;  and  for  declaring  that  each  holder  shall  re* 
ceive  his  propcNrtioa  of  the  money  arising  from  the 
lands  which  might  be  sold.     All  these  provisions 
tend  directly  to  the  same  object,  and  are  calculated 
for  the  single  purpose  of  affording  to  each  member  of 
the  company  every  possible  facility  in  selling  his 
share  of  the  stock.     In  this  operation  all  were  equa^ 
ly  interested.    Every  member  of  the  company  was 
alike  concerned  in  removing  every  obstruction  to  the 
free  circulation  of  his  own  certificate,  which  couM 
only  be  done  by  making  it  complete  evidence  of  title ; 
an  advantage  which,  to  be  acquired  by  him,  must  be 
extended  to  all.     In  the  particular  benefit  accruing 
to  each  member  of  the  company  from  this  arrange- 
ment, a  fiill  consideration  was  received  for  his  join- 
ing in  it.     It  is  a  Hiutu^  assurance,  in  which  all  the 
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1Q19.      members  pledge  themselves  foreach,  that  he  is  reall}' 
entitled  to  sell  what  he  offers  for  sale. 

The  articles  of  agreement  then  strengthen,  instead 
of  weakening,  the  language  of  the  certificate.  They 
prove  that  the  compaiijr  must  have  intended  to  give 

M 

it  all  the  credit  thejf  could  bestow  on  it,  and  to  giv6 
to  the  assignee  all  the  assurance  they  could  givehixn, 
th&t  he  would  stand  on  the  same  ground  with  other 
members,  and  wasjiable  \o  no  casualty  to  which  they 
w§re  not  all  ejsposed. 

It  was  scarcely  possible  for  any  m^ber,  unless  it 
be  one  of  the  original  agents,  to  have  eluded  the  pre- 
cautions of  the  company,  and  have  parted  with,  or 
Knniiienee,  incumbered  any  portion  of  .his  e^Stte.    But  suppose   v 
S^Jl^tLce^  ^^^  ^^^t  to  have  happened,  ^nd  a  certificate  to  have 
^ilJf'in'dio  issued  from  any  accident  whatever,  to  him  for  a 
c^pa^y,   is  larger  interest  than  that  to  which  he  was  really  en- 
any    circum-  titled,  would  an  assifirnce,  ^without  notice,  have  oeen 

stances  of  de-      /^  t  m  •  /.  ^* 

feet  in  the  tide  affected  by  this  error  on  the  part  of  the  company  r  * 

of  the  onpnal  •'  *  r      J 

«>lifcates.^*  We  think  it  clear,  that  he  would  not.  The  com- 
pany has  itself  undertaken  to  judgp  of  his  title ;  and, 
for  its  own  purposes,  for  the  advantage  of  all  its  mem- 
Bers,  to  certify  what  that  title  is.  The  object  and 
effect  of  that  certificate  is  to  slop  inquiry.  The  com- 
pany has  pledged  its  faith,  that  the  title  under  this 
certificate  shall  not  be  questioned.  This  is  not  all. 
The  articles  require  that  an  assignee  shall  have  his 
assignment  recorded.  Here  is  a  second  confirmation 
of  title. 

We  find  a  number  of  persons  associated  together 
for  the  purpose  of  purchasing  an  immense  body  of 
land,  'which  they  expect  to  resell  upon  a  profit. 
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They  watch  the  progress  of  the  title,  direct  its  i8i9. 
course,  leave  no  power  to  iiiBividuals  ovfer  their  in-  '  ^ '" 
dividual  shares,  but  keep  the  whole  under  the  con- 
trol of  the  company  until  they  are  perfectly  satis- 
fied with  the  state  io  which  they  have  placed  it. 
The  legal  title  is  by  their  order  vested  in  three  trus- 
tees, who  are  to  be  controlled  by  seven  directprs. 
Then,  in  order  to  enable  each  proprietor  to  dispose 
of  any  portion  of  his  interest  which  he  may  incline 
to  sell,  assignable  certificates  are  issued,  declarhig 
that  the  holder  is  entitled  to  a  ^specified  share  of  the 
land.  This  Certificate  refers  to  certain  laws  qf  the 
company,  and  these  laws  declare  that  such  certifi- 
cate shall  be  complete  evidence  of  title,  that  the  as- 
signee shall  betrome  a  member  of  the  company,  au- 
thorized to  vote  on  having  his  assignment  recorded 
in  books  kept  for  that  purpose.  These  certificates 
are  offered  to  the  public;  confiding  to  the  promise 
'they  contain,  an  individual  becomes  a  purchaser, 
has  his  assignment  recorded,  and  is  received,  without 
objection^  as  a  member.  If  any  latent  defect  exists 
in  the  title  of  one  of  the  original  purchasers,  which, 
was  unknown  to  the  company  when  the  certificate  is- 
sued, we  think  the  company  cannot  set  up  this  latent 
defect  against  an  assignee.  The  Company  pos- 
sessed the  means  of  obtaining  full  information  of  all 
circumstances  t^hich  could  affect  the  title,  so  far  as 
information  was  attainable.  They  undertook  to 
judge  of  it,  and  to  assert  unconditionally,  that  the 
holder  of  the  certificate  was  entitled  to  the  quantity 
of  interest  it  specified.  However  true  it  may  be, 
that  the  individual  in  whose  default  this  defect  origc- 
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1819.  uated,  might  be  held  acoountable  for  it,  we  caniifit 
^gree  th«£  the  assignee  stands  in  his  place.  The 
company  which  would  set  it  up  against  him,  has  in- 
jquired  into  the  title ;  has,  for  its  own  purposes,  as- 
sured him  diat  it  is  perfect,  and,  upon  the  foidi  of 
this  assurance,  he  has  purchased.  Had  he  taken  an 
equitable  interest  in  trust,  relying  upon  the  faith  of  the 
vendor,  his  equity,  it  is  conceded,  would  not  be  better 
than  that  of  tha  vendor ;  but  he  has  relied  upcm  the 
Company.  He  has  mounted  up  to  the  source  of  the 
equitable  title,  and  is^there  assured  of  its  goodness. 
The  Company  cani  never  be  permitted  to  say,  that 
being  themselves  mistaken,  they  have  imposed  inno- 
cently upon  him ;  and  that,  therefcnre,  they  will  throw 
the  loss  from  themselves  on  him. 

If,  then,  Mr.  Wetmore  had  really,  by  any  act  of 
his,  diminished  the  estate  he  carried  into  the  com- 
mon stock,  and  if  the  deduqtion  of  his  share  from  the 
sum  awarded  to  the  company  had  been  proper,  he 
would  have  been  personally  answerable  to  the  Com- 
pany for  such  diminution;  *but  we  do  not  think 
rthis  liability  passes  with  the  certificate  to  his  assignee 
without  notice.  We  do  not  think  the  Company  coidd 
be  permitted  to  assert  against  the  assignee,  the  right 
they  might  assert  against  Mr.  Wetmore. 

But  this  is  not  a  defect  in  the  title  itself  created, 
voluntarily  created,  fy  Mr.  Wetmore.  It  is  a  still 
weaker  case  on  the  part  of  the  Company.  A  sum 
of  money,  equal  to  the  claim  of  the  plaintiff,  has 
been  awarded  to  the  Georgia,  instead  of  the  New- 
England  Company,  by  the  Commissioners,  under  the 
idea  that  so  much  of  the  original  purchase  money 
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remained  unpaid,  and  that  a  lien  on  the  lands  they       1819. 
sold  was  still  retained   by  the  Georgia  Company,    ^"^J]!^^^^ 
As  thi*  failure  was  on  the  part  of  Mr.  Wetmore,  the        ▼• 
New-England  Company  claim  the  right  of  subject- 
ing to  this  loss  the  shares  of  Mrs.  Giloian,  which 
were  derived  from  certificates  issued  on  the  stock  of 
Mr.  Wetmore.     On  the  part  of  Mrs.  Oilman  it  is 
contended,  1 .  That  this  lien  ^d  not  exist ;  and,  if  it 
did,  2.  That  it  affects  her  only  as  st  member  of  thfe 
Company.      ^     ^ 

The  Commissioners  determined  in  favour  of  ithe 
lien,  because  they  considered  the  New-Englatid 
Company  as  holdinjupnlv  an  equitable  estate. 

The  deeds  from  me  Oeo^gia  to  the  Nevv-England  ^'^^^^^^- 
Company  certainly  purport  to  pass,  and  were  in-  {^*g^''^ 
tended  to  pass,  the  legal  title.     The  only  objection  ^J^  cS3^ 
we  have  heard  to  their  having  the  operation  in-  '^^' 
tended  by  the  parties,  is,  that  they  were  not  record- 
'  ed,  and  that  the  legislature  of  Georgia  passed  an  act 
which  forbid  their  being  recorded. 

But  by  the  laws  of:<jreorgia,  a  deed,  though  not  re- 
corded within  the  time  prescribed  by  law,  remains  valid 
between  the  parties ;  and,  were  it  eveii  otherwise,  it 
might  well  be  doubted  whether  this  deed  would  not  re- 
tain all  the  validity  it  possessed  vvhen  executed,  since 
its  being  recorded  is  rendered  impossible  bj  act  of  law. 
Could  it  evM  be  admitted  that  the  deeds  passed  only 
an  equitable  estate,  it  might  well  be  doubted,  whe- 
ther the  Georgia  Company,  as  plaintiffs  in  equity, 
could,  under  all  the  circumstances  of  this  case,  stand 
on  better  ground  than  if  th«ir  deed^  had  operated  a< 
they  intended  it;^hould  operate. 

Vofi.  IV.  3T 
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1819.  But  the  Court  considers  the  title  at  law  as  pass-* 

ing  by  the  deeds  to  the  New-England  Company, 
and  remaining  with  them,  although  those  deeds  were 
not  recorded.     If  this  opinion  b6  correct,  even  ad- 
mitting the  law  of  England  respecting  the  lien  of 
vendors  for  the  purchase    money  after  the  execu- 
tion of  a  deed  to  be  the  law  of  Georgia,  a  point 
No  lien  wM  which  wc  do  uot  mean  to  decide,  we  think  it  per- 
toSd^to' u  fectly  clear  that  no  lien  was  retained,  and  none  in- 
thii  CMC.        tended  to  be  retained,  in  this  case. 

It  must  have  been  well  known  to  the  Georgia 
Company,  that  the  purchase  was  made  for  the  pur- 
pose of  reselling  the  lands ;  and,  of  consequence,  that 
it  was  of  great  importance  to  the  purchasers  to  have 
a  clear  unincumbered  title ;  and  the  event  that  the 
property  might  pass  into  other  hands  before  the 
whole  purchase  money  was  paid,  was  not  impro- 
bable. 

In  the  original  agreement,  an  express  stipulation 

is  made  that  the  property  shall  remain  liable  for  the 

first  payment,  but  that  separate  securities  shall  be 

taken  for  the  residue  of  the  purchase  money. 

The  eipnse      The  deed  itself  remains  an  escrow  until  the  first 

the  heo  ihooid  payment  shall  be  made,  and  is  then  to  be  delivered 

be  retained  *<>  ,        , 

a  certain  ex-  as  the  deed  of  the  parties ;  after  which  the  vendors 
towy  gliJlte?  consent  to  rely  on  the  several  notes  of  the  respective 
extent  purchasers.     This  is  equivalent  to  a  mortgage  of 

the  premises,  to  secure  the  first  payment,  and  a  con- 
sent to  rely  on  the  separate  notes  of  the  purchasers 
for  the  residue  of  the  purchase  money.  The  ex- 
press contract,  that  the  lien  shall  be  retained  to  a 
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specified  extent,  is  equivalent  to  a  waiver  of  that  lien      1819, 
to  any  greater  extent. 

The  notes,  too,  for  which  the  vendors  stipulated, 
are  to  be  endorsed  by  persons  approved  by  them- 
selves.   This  is  a  collateral  security,  on  which  they    Takhir     a 

•^  ,  collateral    te- 

relied,  and  which  discharsres  any  implied  lien  on  the  cnntT  for  the 

'  o  ^  «^  parchase    mo- 

land  itself  for  the  purchase  money.  Jhe'^'impSi 

We  think  this,  on  principles  of  English  law,  a  \^^  **"   ^^ 
clear  case  of  exemption  from  lien. 

Could  this  be  doubted,  it  would  not  alter  the  obli- 
gation of  the  New-England  Company,  to  Mrs.  Gil- 
man.  If  they  were  in  the  situation  of  purchasers 
with  notice,  it  must  be  with  a  very  ill  grace  that  they 
set  up  against  her  particular  interest,  after  having 
induced  her  to  purchase  by  the  assurance  that  she 
came  into  the  Company  on  equal  terms.  If  they 
were  purchasers  without  notice,  the  lien  is  gonow 

We  are  unanimously  of  opinion,  that  the  sum  de* 
ducted  from  the  claim  of  the  New-England  Compa- 
ny, by  the  commissioners,  is  chargeable  on  the  fund 
generally,  not  on  the  share  of  Mrs.  Gilman  parti- 
cularly. 

Some  doubt  was  entertained  on  the  question,  whe- 
ther Mrs.  Gilman  should  recover  from  the  parties  to 
this  suit,  her  proportion  o'^  the  money  received  by 
them,  or  her  proportion  after  deducting  therefrom, 
the  sum  she  would  be  entitled  to  receive  from  those 
members,  who  obtained  an  order  from  the  commis- 
sioners, by  which  they  received  directly,  and  AOt 
through  the  agents  of  the  Company,  the  sums  to 
which  they  were  entitled.  The  majority  of  the 
Court  directs  nie  to  say,  that  in  this  respeqt  ^Iso,  the 
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decree  is  right,  and  that  the  Company,  or  their  agentSi 
have  the  right  to  proceed  againt  those  members  for 
what  they  have  received  beyond  their  just  propor- 
tioq  of  the  whole  sum  awarded  to  the  Company* 


Decree  affirmed,  with  costs/ 


a  This  sabject  of  lien  for  unpaid  purchase  moDcy,  is  so 
fully  discussed  in  the  opinion  of  the  Court  below  in  this  case, 
that  the  following  extract  from  that  opinion,  in  Mr.  Mason^s 
Reports,  may  be  useful  to  the  reader. 

*'  The  doctrine,  that  a  hen  exists  on  the  land  for  the  pur- 
chase money,  which  lies  at  the  foundation  of  the  decision  of 
the  commissioners,  as  well  as  of  the  present  defence,  descnres 
a  very  deliberate  consideration.  It  can  hardly  be  doubted, 
that  this  doctrine  was  borrowed  from  the  text  of  the  civil  law  ;* 
and  though  it  may  now  be  considered  as  settled,  as  between  the 
vendor  and  the  vendee,  and  all  claiming  under  the  latter  with 
notice  of  the  non-payment  of  the  purchase  money,  yet  its 
establishment  may  be  referred  to  a  comparatively  recent  pe- 
riod. Lord  Eldon  has  given  us  an  historical  review  of  all 
the  cases,  in  Mackreth  v.  Symmons,  15  Vez.  29.  from  which 
he  deduces  the  following  inferences.  First,  That,  gene- 
rally speaking,  there  is  such  a  lien.  Secondly,  That  in 
those  general  cases,  in  which  there  would  be  a  lien,  as  be- 
tween vendor  and  vendee,  the  vendor  will  have  the  lien  against 
a  third  person,  who  had  notice,  that  the  money  was  not  paid. 
These  two  points,  he  adds,  seem  to  be  clearly  settled  ;  and  the 

*  «Quo<]  Tendidi  non  aliter  accipientis  quam  si  nut  pretiuro  nobia  solutum  sit, 
aut  satis  eo  nomine  factum,  vel  etiam  fidem  habuerimus  emptor!  sine  ulla  satiofac- 
tione."^  Dig.  Lib.  18.  Hi.  1.  /.  10.— JDoma/.  lib.  1.  <tt  2.  $.  a  /.  I.  But  this  lien 
vas  lost,  by  the  civil  law,  not  only  by  takings  a  separate  security  horn  the  pur* 
chaser,  as  a  surety  or  pledge,  Ac.  but  also,  by  g^\'ing  a  term  of  credit  to  him*  For 
Justinian,  after  laying  down  the  rule  in  the  Institutes  thus,  **  Vcnditse  vero  res  et 
tradilflp,  non  aliter  emptori  acquiruntur,  quam  si  is  venditori  pretium  solvent,  vel 
alio  roodio  ei  satisfecerit,  vduH  txprondsiore  aut  pignort  dalo:^*  Sfc  adds,  **  sed 
si  it  qui  vendidii  fidxm  emptoris  sequidus  fuerit^  dicendwn  eH  stoltm  rem  empUris 
Jiari.*'  ItuLi,  Z  t.  I,  De  Rerum  DMt  t.  41.  Polkier,  Ik  VenU,  tfo,  32J,  323. 
Fotkitr^s  Fandedif  Ton,  3,  p,  107. 
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laoie  conclasipn  has  been  adopted  by  a  very  learned  chancel- 
lor  of  our  own  country.  Garson  y.  Green,  1  Johns,  Ch,  Rep, 
308.  The  rule,  howe? er,  is  manifestly  founded  on  a  supposed 
conformity  with  the  intentions  of  the  parties,  upon  which  the 
law  raises  an  implied  contract ;  and  therefore  it  is  not  inflexible, 
but  ceases  to  act,  where  the  circumstances  of  the  case  do  not 
justify  such  a  conclusion.  What  circumstances  shall  have  such 
an  effect,  seems  indeed  to  be  matter  of  a  good  deal  of  delicacy 
and  difficulty ;  and  the  difficulty  is  by  no  means  lessened  by  the 
subtle  doubts  and  distinctions  of  recent  authorities.  It  seems 
indeed  to  be  established,  that  primafacie  the  purchase  money 
is  a  lien  on  the  land  ;  and  it  lies  on  the  purchaser  to  show,  that 
the  vendor  agreed  to  waive  it ;  (Hughes  v.  Kearney,  1  Seh,  ^ 
Lef,  132.  Mackreth  v,  Symmons,  15  Fez,  329,  Garson  y. 
Green,  1  Johtis,  Ck,  Rep,  308. ;)  and  a  receipt  for  the  purchase 
money,  endorsed  upon  the  conveyance,  is  not  suflScient  to  re-> 
pel  this  presumption  of  law.  But  how  hr  the  taking  adistiDCl 
security  for  the  purchase  money  shall  be  held  to  be  a  waiver  of 
the  implied  lien,  has  been  a  vexed  question. 

There  is  a  pretty  strong,  if  not  decisive  current  of  authority, 
to  lead  us  to  the  conclusion,  that  merely  taking  the  bond,  or 
note,  or  covenant  of  the  vendee  himself,  for  the  purchase  mo- 
ney, will  not  repel  the  lien  ;  for  it  may  be  taken  to  counter- 
vail the  receipt  of  the  payment  usually  endorsed  on  the  convey- 
ance. (Flughes  V.  Kearney,  1  Sch.^Lef,  132.  Nairn  y.  Prowse, 
6  Fez,  752.  Mackreth  y.  Symmons,  15  Fez,  329.  Blackburn  y. 
Gregson,  1  Bro,  C,  C,  420.  Garson  v.  Green,  1  Johns.  Oi,  Rep» 
308.  Gibbons  v.  Baddall,  2  Eq.  Cos,  Ahr,  682.  Coppin  y. 
Coppin,  2.  P,  Will,  291.  Cases  cited  in  Sugden  on  Vendon, 
ch,  12.  p,  352,  &c.)  But  where  a  distinct  and  independent  se- 
curity is  taken,  either  of  property  or  of  the  responsibility  of 
third  persons,  it  certainly  admits  of  a  very  different  considera- 
tion. There  the  rule  may  properly  apply,  that  expressumfacU 
cessare  taciturn ;  and  where  the  party  has  carved  out  his  own 
security,  the  law  will  not  create  another  in  aid.  This  was 
manifestly  the  opinion  of  Sir  William  Grant  in  a  recent  caie ; 
where  he  asks,  ''  If  the  security  be  totally  distinct  and  inde- 
pendent, will  it  not  then  become  i|  case  of  substitution  for  the 
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lien,  instead  of  a  credit  given  because  of  the  lien  ?*'  And  be 
then  puts  the  case  of  a  mortgage  on  another  estate  for  the  pur- 
chase money,  which  he  holds  a  discharge  of  the  lien,  and  as- 
serts, that  the  same  rule  must  bold  with  regard  to  any  other 
pledge  for  the  purchase  money.  Nairn  v.  Prowse,  G  Vtz.  752. 
And  the  same  doctrine  was  asserted  in  a  very  early  case, 
where  a  mortgage  was  taken  for  a  part  only  of  the  purchase 
money,  and  a  note  for  the  residue.  Bond  y.  Kent,  2  Vem.  281 . 
Lord.  Eldon,  with  his  characteristic  inclination  to  doubt,  has 
hesitated  upon  the  extent  of  this  doctrine.  He  seems  to  con« 
sider,  that  whether  the  taking  of  a  distinct  security  will  have 
the  effect  of  waiving  the  implied  lien,  depends  altogether  upon 
the  circumstances  of  each  case,  and  that  no  rule  can  be  laid 
down  universally  ;  and  that,  therefore,  it  is  impossible  for  any 
purchaser  to  know,  without  the  judgment  of  a  Court,  in  what 
cases  a  lien  would,  and  in  what  cases  it  would  not,  exist.  His 
language  is,  **  If,  on  the  other  hand,  a  rule  has  prevailed,  (as  it 
teems  to  me,)  that  it  is  to  depend,  not  upon  the  circumstance 
of  taking  a  security,  but  upon  the  nature  of  the  security,  as 
amounting  to  evidence^  (as  it  is  sometimes  called,)  or  to  de- 
claration plain,  or  manifest  intention,  (the  expression  used  on 
other  occasions,)  of  a  purpose  to  rely  not  any  longer  upon  the 
estate,  but  upon  the  personal  credit  of  the  individual ;  it  is 
obvious,  that  a  purchaser  taking  a  security,  unless  by  evidence, 
manifest  intention,  or  declaration  plain,  he  shows  his  purpose, 
cannot  know  the  situation  in  which  he  stands,  without  tiie 
judgment  of  a  Court,  how  far  that  security  does  contain  the 
evidence,  manifest  intentioui  or  declaration  plain  upon  that 
point*'  Mackreth  v.  Symmons,  15  Vez.  329.  342.  Austin  v. 
Halsey,  6  Ves.jr.  475. 

If  indeed  this  be  the  state  of  the  law  upon  this  subject,  it  is 
reduced  to  a  most  distressing  uncertainty.  But,  on  a  careful 
examination  of  all  the  authorities,  1  do  not  find  a  single  case, 
in  which  it  has  been  held,  if  the  vendor  takes  a  personal  colla- 
teral security,  binding  others  as  well  as  the  vendee,  as,  for  in- 
stance, a  bond  or  note  with  a  surety  or  an  endorser,  or  a  coUa- 
terial  security  by  way  of  pledge  or  mortgage,  that  under  such 
oircumstances  a  lien  exists  on  the  land  itself.    The  only  case^- 
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that  looks  that  way,  is  Elliot  y.  Edwards,  3  Bos.  4-  P^L  181. ; 
where,  as  Lord  Eldon  says,  the  point  was  not  decided ;  and  it 
was  certainly  a  case  depending  upon  its  own  peculiar  circum« 
stances,  where  the  surety  himself  might  seem  to  have  stipulated 
for  the  lien,  by  requiring  a  covenant  against  an  assignment  of 
the  premises,  without  the  joint  consent  of  himself  and  the 
vendor.     Lord  Redesdale,  too,  has  thrown  out  an  intimation, 
Hughes  V.  Kearney,  1  Sch.  ^  Lef,  132.,  that  it  must  appear, 
that  the  vendor  relied  on  it  as  security ;  and  he  puts  the  case, 
^*  Suppose  bills  given  as  part  of  the  purchase  money,  and  sup* 
pose  them  drawn  on  an  insolvent  house,  shall  the  acceptance  of 
such  bills  discharge  the  vendor's  lien  ?     They  are  taken  not  as 
a  security,  but  as  a  mode  of  payment."     In  my  humble  judg- 
ment, this  is  begging  the  whole  question.     If,  upon  the  con- 
tract of  purchase,  the  money  is  to  be  paid  in  cash,  and  bills  of 
exchange  are  afterwards  taken  in  payment,  which  turn  out  un- 
productive, there  the  receipt  of  the  bills  may  be  considered  as 
a  mere  mode  of  payment.     But  if  the  original  contract  b,  that 
the  purchase  money  shall  be  paid  at  a  future  day,  and  accept- 
ances of  third  persons  are  to  be  taken  for  it,  payable  at  such 
future  day,  or  a  bond  with  surety  payable  at  such  future  day,  I  do 
not  perceive  how  it  is  possible  to  assert,  that  the  acceptances  or 
bond  are  not  relied  on  as  security.     It  is  sufficient,  however, 
that  the  case  was  not  then  before  his  lordship  ;  and  that  he  ad- 
mits, that  taking  a  distinct  security  would  be  a  waiver  of  the  lien. 
On  the  other  hand,  there  are  several  cases  in  which  it  is  laid 
down,  that  if  other  security  be  taken,  the  implied  lien  on  the 
land  is  gone.     To  thb  effect  certainly  the  case  of  Fawell  t. 
Heelis,  Amb.  R,  724.  S.  C, — 2  Dick.  485.  is  an  authority,  how- 
ever it  may,  on  its  own  circumstances,  have  been  shaken ;  and 
the  doctrine  is  explicitly  asserted  and  acted  upon  in  Nairn  y. 
Prowse,  6  Fes.  jr.  762.     See,  also,  Bond  v.  Kent,  2  Fern.  381. 
In  our  own  country,  a  very  venerable  judge  of  equity  has  recog- 
nized the  same  doctrine.     He  says,  **  The  doctrine  that  the 
vendor  of  land,  not  taking  a  security,  nor  making  a  conveyance, 
retains  a  lien  upon  the  property,  is  so  well  settled  as  to  be  re- 
ceived as  a  maxim.     Even  if  he  hath  made  a  conveyance,  yet 
he  may  pursue  the  land  in  the  possession  of  the  vendee,  or  of  a 
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1819.  purchaser  with  notice.  But  if  he  hath  taken  a  security,  or  the 
rendee  hath  sold  to  a  third  person  without  notice,  the  lien  is 
lost.  Cole  t.  Scott.  2  Wath.  Rep,  141.  Looking  to  the  princi- 
ple^ upon  which  the  original  doctrine  of  lien  is  established,  I 
liave  no  hesitation  to  declare,  that  taking  the  security  of  a  third 
person  for  the  purchase  money,  ought  to  be  held  a  complete 
waiver  of  any  lien  upon  the  land  ;  and  that,  in  a  case  standing 
upon  such  a  fact,  it  would  be  very  difficult  to  bring  my  mind  to 
a  different  conclusion.  At  all  events,  it  is  prima  facie  evidence 
of  a  waiver,  and  the  onus  is  on  the  vendor  to  prove,  by  the  most 
cogent  and  irresistible  circumstances,  that  it  ought  not  to  have 
that  effect. 

Such  was  the  result  of  my  judgment  upon  an  examination  of 
the  authorities,  when  a  very  recent  case  before  the  Master  of 
the  Rolls  first  came  to'  my  knowledge.     I  have  perused  it  with 
great  attention,  and  it  has  not,  in  any  degree,  shaken  my  opi- 
nion.    The  case  there  was   of  acceptances  of  the  vendee^ 
and  of  his  partner  in  trade,  taken  for  the  payment  of  the  pur« 
chase  money.     It  was  admitted,  that  there  was  no  ca!ie  of  a  se<^ 
turity  given  by  a  third  person,  in  which  the  lien  had  been  held 
to  exist.     But  the  Master  of  the  Rolls,  without  deciding  what 
Would  be  the  effect  of  a  security,  properly  so  denominated,  of  a 
third  person,  held,  in  conformity  to  the  opinion  of  Lord  Redes- 
dale,  that  bills  of  exchange  were  merely  a  mode  of  payment, 
and  not  a  security.     This  conclusion  he  drew  from  the  nature 
of  such  bills,  considering  them  as  mere  orders  on  the  acceptoi' 
to  pay  the  money  of  the  drawer  to  the  payee ;  and  that  the  ac- 
ceptor was  to  be  considered,  not  as  a  surety  for  the  debt  of  ano- 
ther, but  as  paying  the  debt  out  of  the  debtor's  funds  in  hii 
bands.    Grant  v.  Mills,  2  Ves.  <S-  Beames'  Rep.  306.     With  this 
conclusion  of  the  Master  of  the  Rolls,  1  confess  myself  not  sa- 
tisfied, and  desire  to  reserve  myself  for  the  case,  when  it  shall 
arise  in  judgment     It  is  founded  on  very  artificial  reasoning, 
and  not  always  supported  in  point  of  fact  by  the  practice  of  the 
commercial  world.     The  distinction,  however,  on  which  it  pro- 
ceeds, admits,  by  a  very  strong  implication,  that  the  security  of 
a  third  person  would  repel  the  lien.    If,  indeed,  the  point  were 
new,  there  would  be  much  reason  to  contend,  that  a  distinct  8#- 
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curity  of  the  party  hlaiself  ivould  extinguish  the  lien  oo  the  V^\g, 
Liad,  as  it  certainly  does  the  lien  upon  personal  chattels.  ^Cow- 
ell  V.  Simpson,  16  Ves.  jr.  276.)  In  applying  the  doctrine  to 
the  facts  of  the  present  case,  I  confess,  that  I  have  no  difficulty 
in  pronouncing  sgainst  the  existence  of  a  lien  for  the  unpaid 
part  of  the  purchase  money.  The  property  was  a  large  mass 
of  unsettled  and  uncultivated  lands,  to  which  the  Indian  title 
was  not  as  yet  extinguished.  It  was,  in  the  necessary  coDtem^ 
plation  of  all  parties,  bought  on  speculation,  to  be  sold  oat  to 
sub-purchasers,  and  altiooately  to  settlers.  The  great  objects 
of  the  speculation  would  be  materially  impaired  and  embarrass* 
ed  by  any  latent  incumbrance,  the  nature  and  extent  of  which 
it  might  not  always  be  easy  to  ascertain,  and  which  might,  by  a 
subdivision  of  the  property,  be  apportioned  upon  an  almost  in- 
finite number  of  purchasers.  It  is  not  supposable,  that  so  ob- 
vious a  consideration  should  not  have  been  within  the  view  of 
the  parties  ;  and,  viewing  it,  it  is  very  difficult  to  suppose  they 
could  mean  to  create  such  an  incumbrance.  A  distinct  and  in* 
dependent  security  was  taken  by  negotiable  notes,  payable  at  a 
future  day.  There  is  no  pretence,  that  the  notes  were  a  mere 
mode  of  payment,  for  the  endorsers  were,  by  the  theory  of  the 
law,  and,  in  fact,  conditional  sureties  for  the  payment ;  and  in 
this  respect  the  case  is  distinguishable  from  that  of  receiving 
bills  of  exchange,  where,  by  the  theory  of  the  law,  the  acceptor 
is  not  a  surety,  but  merely  pays  the  money  of  the  drawer  in 
pursuance  of  his  order.  (Hughes  v.  Kearney,  1  Sch,  ^  Lef. 
132.— Grant  v.  Mills,  2  Fes.  4-  Beames'  Rep.  306.)  The  seen. 
rities  themselves  were,  from  their  negotiable  nature,  capable 
of  being  turned  immediately  into  cash,  and  in  their  transfer  from 
hand  to  hand,  they  could  never  have  been  supposed  to  draw 
aflcr  them,  in  favour  of  the  holder,  a  lien  on  the  land  for  their 
payment.  But  I  pass  over  these,  and  some  other  peculiar  cir- 
cumstances of  this  case,  and  pat  it  upon  the  broad  and  general 
doctrine,  that  here  was  the  security  of  a  third  person,  taken  as 
such,  and  that  extinguished  any  implied  lien  for  the  purchase 
money."     (1  Ma$on*s  Rep.  212.) 
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EMrelH.  (phizk.) 

The  EsTRELLA* — HemandeZj  Claimant 

The  teal  to  the  commission  of  a  Dew  goyernment,  not  ackoowledgeft^-' 
bj  the  government  of  the  United  States,  cannot  be  permitted  to 
pnnre  itself;  but  the  (act,  that  the  ressel  cruising  nnder  such  com- 

.  mission  is  employed  by  such  goyemment,  may  be  established  by 
other  evidence,  without  proving  the  seal. 

Where  the  privateer,  cruising  under  such  a  commission,  was  lost,  sub- 
sequent to  the  capture  in  question,  the  previous  existence  of  the 
commission  on  board  was  allowed  to  be  proved  by  parol  evidence. 

Where  restitution  of  captured  property  is  claimed,  upon  the  gpround 
that  the  force  of  the  cruiser  making  the  capture  has  been  aug- 
mented within  the  United  States,  by  enlisting  men,  the  burthen  of 
proving  such  enlistment  is  thrown  upon  the  claimant;  and  that 
fiict  being  proved  by  him,  it  is  incumbent  upon  the  captors  to  show, 
by  proof,  that  the  persons  so  enlisted  were  subjects  or  citizens  of 

«  the  prinoe  or  state  under  whose  flag  the  cruiser  sails,  iraniientfy 
within  the  United  States,  in  order  to  bring  the  case  within  the  pro- 
viso of  the  2d  section  of  the  act  of  June  6th,  1794,  c.  226.  and  of 
the  act  of  the  20th  April,  1818,  c.  83. 

The  right  of  adjudicating  on  all  captures  and  questions  of  prize,  ex- 
elusively' belongs  to  the  Courts  of  the  captors*  country  :  but,  it  is 
an  exception  to  the  general  rule,  that  where  the  captured  vessel  it 
brought,  or  voluntarily  comes,  if^ra  prcuidia  of  a  neutral  power, 
that  power  has  a  right  to  inquire  whether  its  own  neutrality  has 
been  violated  by  the  cruiser  which  made  the  capture  ;  and,'  if  such 
violation  has  been  committed,  is  in  duty  bound  to  restore,  to  the 
original  owner,  property  captured  by  cruisers  illegally  equipped  in 
its  ports. 

No  part  of  the  act  of  the  Sth  of  June,  1794,  c.  226.  is  repealed  by 
the  act  of  the  3d  of  March,  1317,  c  58.;  the  act  of  1794^  c.  226. 
remained  in  force  until  the  act  of  the  20th  of  April,  1818,  c.  83.^ 
by  which  all  the  provisions  respecting  our  neutral  relations  were 
embraced,  and  all  former  laws  on  the  same  subject  were  repealed. 

In  the  absence  of  any  act  of  Cong^ress  on  the  subject,  the  Courts  of 
the  United  States  would  have  authority,  under  iiie  general  law  of 


OF  THE  UNITED  STATES.  j29ft 

H^tioiDi,  to  decree  reatitution  of  property  captured  in  TiolatioD  ]819. 

of  their  neutrality,  under  a  commission  issued  within  the  United  ^_^^^^ 

States,  or  under  an  armament,  or  iugmentation  of  the  armament,  The  . . 

or  creiir,'  of  the  capturing  Fessel,  within  the  same.  EitreUa> 

Appeal  from  the  District  Court  of  Lonisianaf. 

This  vessel  and  her  cargo  were  libelled  in  the 
District  Court  for  the  Louisiana  district,  by  the  al- 
leged former  Spanish  owner.  The  libel  stated,  that 
he  was  owner  of  the  schooner  and  cargo,  which 
sailed  from  Havanna,  for  the  coast  of  Africa,  011- 
the  23d  of  April,  1817;  that,  on  the  next  day,  she 
was  lawlessly  and  piratically  captured,  on  the  high 
seas,  and  held  as  prize,  by  an  armed  schooner,  called 
the  Constitution  of  Venezuela,  and  forcibly  brought 
within  the  jurisdiction  of  the  United  States,  when 
she  was  recaptured  by  the  United  States'  ketch  the 
Surprize,  and  conducted  to  New-Orleans.  That 
the  captors  had  no  lawful  commission  from  any  so- 
vereign state  to  commit  hostilities  at  sea ;  but  that 
the  said  schooner  and  cargo,  until  their  re-capture^ 
were  forcibly  withheld  from  the  libellant,  in  open 
violation  and  contempt  of  the  law*  of  nations*  That 
if  they  had  such  commission,  the  same  was  issued^ 
or  delivered,  within  the  waters  and  jurisdiction  of 
the  United  States,  with  intent  that  the  said  vessel, 
the  Constitution,  should  be  employed  in  the  service 
of  Venezuela,  to  commit  hostilities  at  sea  against 
the  subjects  of  the  king  of  Spain,  with  whom  the 
United  States  then  were,  and  now  are,  at  peace,  in 
violation  of  their  laws,  and  of  the  laws  of  nations. 
The  libel  further  stated,  that  the  Constitution  had, 
previously  to  her  cruising,  been  fitted  out,  and  armed. 


aOO  OASES  IN  THE  SUPREME  COURT 

1819.  or  increased  or  augmented  in  force,  within  the  jn- 
^*^!]^^  risdiction  and  waters  of  the  United  States;  and, 
ErtreOa.  also,  that  she  had  been  manned  by  sundry  citizens 
or  residents  of  the  United  States,  with  the  intent 
that  she  should  be  employed  to  commit  hostilities, 
as  aforesaid,  in  violation  of  the  laws  aforesaid.  For 
these  causes  the  libellant  prayed  a  restitution  to  him 
of  the  Estrella  and  cargo. 

A  claim  was  interposed  by  J.  F.  Lamoureux,  prize- 
master  of  the  Estrella,  which  stated,  that  the  Con- 
stitution was  duly  commissioned  by  the  Republic 
of  Venezuela,  and  authorized  to  capture  all  vessels 
belonging  to  its  enemies,  under  which  authority  she 
had  captured  the  Estrella,  which,  with  her  cargo,  be- 
longed to  the  enemies  of  the  said  republic.  That, 
before  he  could  receive  his  prize  commission,  the 
Constitution  upset,  in  a  gale,  and  her  commission 
and  papers,  with  the  greater  part  of  the  crew,  were 
lost*  The  claimant  further  represented,  that,  as  he 
was  carrying  the  Estrella  into  port,  to  have  her 
condemned  before  a  court  of  competent  jurisdiction, 
she  was  captured  by  the  United  States'  ketch  Sur- 
prise, and  conducted  to  New-Orleans :  and,  there- 
fore, claimed,  that  the  Estrella  and  cargo  might  be 
adjudged  to  be  restored  to  him. 

It  appears,  from  the  transcript  of  the  pro- 
ceedings in  this  case,  that  the  Estrella  was  also 
libelled  on  the  part  of  the  United  States,  although 
it  is  not  stated  for  what  cause  such  libel  was  filed, 
but  the  same  was  dismissed  ;  from  which  decree 
there  was  no  appeal. 
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It  appeared  in  evidence,  that  the  Constitution  bad       i6i9. 
a  commission  from  the  government  of  Venezuela,  at  "^^^l^f*^^ 
the  tim6  the  capture  was  made,  which  was  issued    Estreiia. 
and  delivered  at  Carthagena ;  but  that  the  same  was 
lost  by  the  sinking  of  the  privateer,  immediately 
after  the  capture.     There  was  some  contradictory 
testimony  as  to  her  having  increased  her  armament 
in  the  United  States,  and  it  was  proved  that  she  had 
augmented  the  number  of  her  crew  in  the  port  of 
New-Orleans. 

On  the  libel  filed  by  the  Spanish  owner,  decree 
was  made,  that  the  claim  of  Lamoureux,  the  prize- 
master,  be  dismissed,  with  costs,  and  that  the  £s* 
trella  and  cargo  be  delivered  up  and  restored  to  the 
libellant ;  from  which  sentence  the  cause  was  brought, 
by  appeal,  to  this  Court. 

Mr.  C.  /.  Ingersotty  for  the  appellant  and  captor,  pe^^  isui. 
argued  that  the  law  of  nations  gave  to  the  Courts 
of  the  captor's  country  the  exclusive  cognizance  of 
questions  of  prizes  made  under  its  authority ;  and 
that  the  only  exceptions  to  this  general  rule  were  to 
be  found  in  the  acts  of  Congress  for  preserving  our 
neutral  relations.  In  the  present  case,  there  was  no 
sufficient  evidence  that  the  armament  of  the  cap- 
turing vessel  had  been  increased  within  the  United 
States,  so  as  to  give  our  Courts  jurisdiction  to  re- 
store the  captured  property,  upon  this  ground ;  aad 
that  the  2d  section  of  the  act  of  the  5th  of  JunCi 
1794,  c.  226.,  which  prohibited  the  enlistment  of 
men  within  our  territory,  was  impliedly  repealed  by 
the  act  of  March  3d,  1817^  c.  68.,  which  contained 
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1819.      no  such  prohibition,  and  which  was  the  law  in  force 
^"^^y^^^  at  the  time  this  case  occurred.    But  even  if  it  were 

The 

SttraUft.  Otherwise,  the  only  proof  of  an  increase  of  the  crew 
was  the  hearsay  of  interested  witnesses ;  and  sup- 
posing their  testimony^to  establish  the  fact,  still  the 
anus  probandi  was  upon  the  claimant,  to  show  that 
die  persons  so  enlisted  were  not  citizens  of  Vene- 
zuela, transiently  within  the  United  States,  and  so 
coming  within  the  proviso  of  the  2d  section  of  the 
act  of  1794^  c.  226.  The  existence  of  a  commis- 
sion, regularly  issued  by  the  government  of  Vene-* 
zuela,  within  its  own  territory,  which  was  on  boar«l 
the  privateer  previous  to  the  capture,  was  sufficiently 
]Mt>ved ;  and  the  court  has  already  determined,  that 
the  same  testimony  which  would  be  sufficient  to  provo 
that  a  cruising  vessel  is  in  the  service  of  an  acknow- 
ledged state,  is  sufficient  to  prove  that  it  is  in  the 
service  of  a  newly  created  government,  like  that  of 
Venezuela.* 

Mr.  Sergeant  J  contra,  argued,  upon  the  facts,  that 
the  right  of  the  original  Spanish  owner  to  restitu- 
tion was  established  by  satisfactory  proof,  both  of  the 
increase  of  the  armament  and  crew  of  the  privateer 
within  the  United  States.  He  insisted,  that  the  act 
of  1794,  c.  226,  was  not  repealed  by  that  of  1817, 
c.  68. ;  and  that,  even  if  it  were,  the  right  to  resti- 
tution depended  upon  the  general  law  of  nations,  and 
treaties.^    The  claimant  having  proved  the  facts  of 

«  The  United  SUtes  v.  Palmer,  3  Wheat.  610. 636. 

y  1  fVheai.  244.  note  c.  2  Sir  L.Jenkin$'  Worki,  727.   tb.  780. 
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an  increase  of  the  crew  in  New-Orleans,  the  onus  1819. 
probandi  of  showing  that  the  persons  enlisted  were  "^"^C^^ 
citizens  of  Venezuela,  transiently  within  the  United  Bstreifar 
States,  was  thrown  upon  the  captors.  The  com- 
mission, under  which  the  capture  was  professedly 
made,  being  that  of  a  new  government,  not  yet  ac- 
knowledged by  the  United  States,  its  commission 
ought  to  have  been  produced,  and  the  seal  proved  ; 
and  if  actually  lost  with  the  privateer,  an  exempli- 
fied copy  ought  to  have  been  obtained  duly  authen-* 
ticated  by  the  proper  officers  of  that  government. 
All  the  circumstances  of  the  case  combined  to  show 
that  this  was  not  a  capture  in  the  regular  exercise 
of  the  rights  of  war ;  but  a  piratical  seizure,  in  breach 
of  our  neutrality,  aggravated  by  an  intention  to  vio- 
late the  revenue  laws,  which  was  evinced  by  the  fact 
of  the  vessel  having  been  found  hovering  on  the 
coast  of  Louisiana,  instead  of  being  conducted  to 
the  ports  of  Venezuela  for  adjudication. 

Mr.  Justice  Livingston  delivered  the  opinion  of  ji^^^ch  itdi 
the  Court. 

The  first  allegation  of  the  Spanish  owner  is,  that 
the  Constitution  had  no  lawful  commission  from 
any  sovereign  state  to  commit  hostilities  at  sea  ;  and 
he  contends,  that  the  commission  in  the  present 
case,  if  any  there  was,  being  that  of  a  government 
not  acknowledged  by  the  United  States,  ought  to 
have  been  produced,  and  its  seal  proved  ;  or  that  if 
the  vessel  carrying  it  had  been  lost,  yet  an  exem- 
plification of  it  ought  to  have  been  obtained  from 
the  proper  department  of  the  state  which  issued  it. 
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1819.  The  Court  is  satisfied  with  the  proof  which  has 
been  made,  of  the  Constitution  having  had  a  com- 
mission at  the  time  of  making  the  capture,  and 
that  such  commission  was  granted  bj  the  gorern- 
ment  of  Venezuela ;  and  also,  that  the  same  was  lost 
with  the  privateer  herself,  a  very  short  time  after 
the  prize  crew  took  possession  of  the  Estrella.  The 
fact  of  the  sinking  of  the  Constitution  is  not  dispu- 
ted ;  and  that  she  had,  at  the  time  she  went  down,  a 
commission  on  board,  is  also  fully  made  out,  which 
commission  there  is  no  reason  to  believe  was  any 
other  than  the  one  which  the  Collector  of  New- 
Orleans  says  was  on  board  when  she  arrived  in  that 
port  from  Carthagena.  This  was  some  titne  in  the 
month  of  October,  in  the  year  1816 :  Mr.  Chew 
then  saw  the  commission,  and  describes  it  as  a  very 
regular  one  from  the  Venezuelan  Republic,  signed, 
as  others  were,  by  Bolivar.  Although  the  Court,  in 
another  case,  has  said,  that  the  seal  of  a  govern- 
ment unacknowledged  cannot  be  permitted  to  prove 
itself;  it  has,  in  the  same  case,  said,  that  the  fact  of  a 
vessel  being  so  employed  may  be  established  with- 
out proving  the  seal.''  But  if  the  Constitution  had 
a  commission  on  board,  it  is  next  alleged,  that  the 
same  was  issued  or  delivered  within  the  waters  of 
the  United  States,  with  intent  that  she  should  be 
employed  in  the  service  of  Venezuela,  to  commit 
hostilities,  at  sea,  against  the  subjects  of  the  king  of 
Spain,  with  whom  the  United  States  were  at  peace. 
This  allegation  is  not  supported  by  any  evidence  ; 

a  The  Uoited  SUtes  v.  Palmer^  3  Wlmt.  6d«. 
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on  the  contrary,  the  same  witnesses  who  declare  that      laup. 
the  Constitution  was  a  commissioned  vessel,  and   ^'^Ijf^' 
whose  testimony  has  already  been  adverted  to,  esta-    fittrdli. 
blish,  beyond  controvers}',  that  the  same  was  obtain;; 
ed  abroad,  and  not  issued  or  delivered  within  the 
United  States, 

-  The  libel  next  alleges,  that  the  Constitution,  pre* 
vious  to  her  last  cruise,  had  been  fitted  out  and 
armed,  or  that  her  force  had  been  increased  or  aug- 
mented, within  the  jurisdiction  and/Watej;^  of  the  ^ 
United  States,  and  also^ that  she  ^aHtheise  bec^i 
manned  by  sundry  citizens  or  residents  of:  the  Unit^ 
States  with  the  same  intent.  ^        ^ 

Whatever  doubt  there  may  be  as  to  the«augmen- 
tation  of  the  armament  of  the  Constitdlion  within 
the  United  States,  the  Court  is  satisfied  that  a  -very 
considerable  addition  was  made  to  4ier  crew,  at 
New-Orleans,  after  her  arrival  at  thatpor^;  one  of 
the  custom  house  officers  declafes,  that/atthat  time, 
she  had  only  from  twenty  to  twenty-five  fcen.  Ano- 
ther of  these  officers,  who  went  on  bbard  on  her 
first  arrival,  states  the  numb^  of  her  crew  at  about 
twenty ;  and  a  witness,  by  the  name  of  Guzman, 
totally  unconnected  with  this  transaction,  -  mentions 
by  name  two  persons  who  entered  on  board  while 
she  was  lying  there.  Several  of  the  original  crew 
of  the  Estrella  have  also  been  examined  to  this  point, 
who  state,  that  after  the  capture,  they  had  many 
conversations  with  the  officers  and  seamen,  who 
composed  the  prize  crew,  by  whom  they  were  in? 
formed  that  the  Constitution,-  when  she  left  Car- 
thagena,  had  but  few  hands  on  board ;  that  at  New-    ^ 

Vol.  IV.  39  44 
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1819.  Orleans  she  shipped  almost  the  whole  of  her  crew, 
^^^^'x^^  which  at  the  time  of  the  Estrella's  capture,  amounted 
JEttrelia.  to  sixtj  or  seventj  men.  This  qpecies  of  testimony 
has  been  objected  to,  as  being  hearsay,  and  proceed- 
ing from  a  source  entitled  to  no  great  credit :  al- 
though  there  may  be  sontething  in  this  objection,  it 
is  no  reason  for  j^ejectijig  the  evidence  altogether. 
If  the  testimony  be  hearsay,  it  must  be  recollected 
that  the  declarations  proceeded  from   persons  very 

.^  mdch  i9terested  in  giving  a  different  representation 
C(f  the.  transaictioif^ ;  ancj  as  to  the  witnesses  them- 
selves,  although  they  formled  a  part  of  the  Estrella's 
crew,  and  may'4iave  felt  some  little  interest  in  the 
-  question,  they  were  the  only  persons  who  could  give 
any  account  of  the  armament  or  crew  of  the  Gor- 
ittitution,  atthe  time  of  her  making  the  capture.  It 
may  be  also^  remarked,  th'&'t  the  testimony  of  these 
men  is  in  this  respect  corroborated  by  that  of  other 
.  witnesses,  who  are  liable  to  no  objection,  and  that 
their  declarations,  if  untrue,  might  have  been  disprov- 
ed by  the  claimant,  by  showing  where  and  when 
the  crew  of  the  Constitution  had  been  entered.  But 
if  any  of  the  crew  of  the  Constitution  were  enlisted  or 
entered  within  the  jurisdiction  of  the  United  States, 
they  may,  it  is  said,  have  been  citizens  or  subjects  of 
the  republic  of  Venezuela,  who  were  transiently  in 
the  United  States  at  the  time  of  her  arrival,  aad  had, 
therefore,  a  right,  within  one  of  the  provisoes  of  the 
second  section  of  the  act  of  Congress,  of  the  7th  of 
June,  1794,  c.  226.  to  enlist  or  enter  themselves  on 
board  of  her ;  and  it  is  insisted,  that  the  libellant 

•    should  have  shown  that  they  were  not  persons  of  this 
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description.  The  Court  is  not  of  this  opinion.  On  I8i9. 
the  libellaat,  in  the  first  instance,  lay  the  onus  of  ^^^^^^ 
showing  that  the  crew  of  the  Constitution,  had  been  Estreiia. 
increased  within  the  United  States;  having  done 
this,  it  became  incumbent  on  the  captors,  if  they 
want^  to  establish  their  innocence,  to  show,  as  was 
in  their  power,  it  the  fact  was  so,  that  they  bad 
done  nothing  contrary  to  la'Je,  by**bringing  their  case 
within  the  proviso  that  has  been  mentioned. 

The  allegation,  then,  in  the  libel  being  made  out, 
that  the  Constitution,  bting  a  privat^r  commis- 
sioned by  the  republic  of  Venezuela,  was  manned 
within  the  United  States,  previous,  to  the  cruise  on 
which  she  captured  the  Estrella,  jby  sundry  citizen^ 
or  residents  of  the'  United  States ;  it  remains  to  sea 
whether  the  libellant  has  not  made  out  a. case  for  res- 
titution. ' 

It  has  been  attempted,  but  without  success,  to  dis- 
tinguish this  case  in  principle*  from  several  which 
have  already  been  decided  in  this  Court.  We  have 
been  told,  as  heretofore,  that  to  the  courts  of  the  na- 
tion to  which  the  captor  belongs,  and  from  which  his 
commission  issues,  exclusively  appertains  the  right 
of  adjudicating  on  all  captures  and  questions  of 
prize.  This  is  not  denied ;  nor  has  the  Court  ever 
felt  any  disposition  to  intrench  on  this  rule ;  but,  on 
the  contrary,  whenever  an  occasion  has  occurred,  as 
in  the  case  of  the  Invincible,"  it  has  been  governed  by 
it.  Not  only  is  it  a  rule  well  established  by  the  cus- 
tomary and  conventional  law  of  nations,  but  it  is 

a  1  Wheat.  238. 
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1819.  founded  in  good  sense,  and  is  the  only  one  which  is 
^"^^^T^  salutary  and  safe  in  practice.  It  secures  to  a  belli- 
iSiii^a.  gerent  the  independence  to  which  every  sovereign  state 
is  entitled,  and  which  would  be  somewhat  abridged^ 
wc^e  he  to  condescend  so  far  as  to  permit  those  who 
bear  his  commission  to  appear  before  the  tribunals  of 
any  other  country,  and  submit  to.their  interpretation, 
or  control,  the  orders  and  instructions  under  which 
they  have  acted«  It  ensures,  also,  not  only  to  the 
belligerent  himself,  but  to  the  world  at  large,  a  great 
degree  of  caution  and  responsibility,  on  the  pari  of  the 
agents  whom  he  appoints ;  who  not  only  give  security 
to  him  for  their  good  behaviour,  but  will  sometimes 
.  be  checked  in  a  lawless  career,  by  the  consideration 
that  their  conduct  is  to  be  investigated  by  the  Courts 
<rf  their  own  nation,  and  under  the  very  eye  of  the 
sovereign,  under  whose  sanction  they  are  committing 
hostilities.  In  this  way,  also,  is  a  foundation  laid 
for  a  claim  by  other  nations,  of  an  indemnity  against 
the  belligerent,  for  the  injuries  which  their  subjects 
may  sustain,  by  the  operation  of  any  unjust  or  im- 
proper rules,  which  he  may  think  proper  to  prescribe 
for  those  who  act  under  his  authority.  But  general, 
Aod^mly  established  as  this  rule  is,  it  is  not  more 
JH^^an  some  of  the  exceptions  which  have  grown 
out  of  it.  A  neutral  nation,  which  knows  its  duty, 
wifk  not  interfere  between  belligerents,  so  as  to 
oKkruet  them  in  the  exercise  of  their  undoubt- 
ed'nght  to  judge,  through  the  medium  of  their 
own  jCourts,  of  the  validity  of  every  capture  made 
under  their  respective  commissions,  and  to  de- 
cide on  every  question  of  prize  law,  which  may 


OF  fHE  UNITED  STATES.  .  309 

arise  in  the  progress  of  such  discussion.  But  it  is  no  i^i'. 
departure  from  this  obligation,  if,  in  a  case  in  which  j^ 
a  captured  vessel  Jte  brought,  or*  voluntarily  comes,  ^*'«^- 
infra  prtesidia^  the  neutral  nation  extends  its  exami- 
nation so  far  a9to  ascer^in  whether  a  trespass  has 
been  committed  on  its  own  neutrality  by  the  vessel 
which  has  ma(|e  itie  capture.  So  long  as  a  nation 
does  not  interfere  in  the  war,  |^t  professes  an  ex- 
act impartiality  toward  both  parties, it  is  its  duty,  as 
well  as  right,  and  its  safety,  good  faith,  and  honour 
demand  of  it,  to  be  vigilsyit  4n  prl^Tnting  its  neutral- 
ity from  being  abused,  for  the  purposes  of  hostility 
against  either  of  them.  This  may  be  done,  not  only 
by  guarding,  in  the  first  instance,  al^far  as  it  carfj 
against  all  warlike  preparations  and  equipments  in 
its  own  waters,  but,  algOj^  by  restorin^^o  the  origi- 
nal owner  such  property  as  has  been-  wrested  from 
him,  by  vessels  which  have  been  thus  illegally  fitted 
out.  In  the  performance  of  this  duty,  all  the  belli- 
gerents must  be  supposed  to  have  an  equal  interest, 
and  a  disregard,  or  neglect  of  it,  would  inevitably 
expose  a  neutralnation'to  the  charge  of  insincerity, 
and  to  the  just  dissatisfaction  and  complaints  of  the 
belligerent,  the  property  of  whose  subjects  "Hlontd 
not,  under  such  circumstances,  be  restored. 

The  United  States,  instead  of  opening  their  ports 
to  all  the  contending  parties,  when  at  peqce  thttin- 
selves,  (as  may  be  done,  if  not  prevented  by  antece- 
dent treaties,)  have  always  thought  it  the  wisest  afid 
safest  course,  to  interdict  them  atl  from  fitting  out  or 
furnishing  vessels  of  war  within  their  limits,  and  to 
punish  those  who  may  contribute  to  such  eq«p- 
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1819;      meDts.    To  enforce  a  general  and  strict  observance 
,j^       of  this  neutrality,  on  the  part  of  our  own  citizens, 
Bitreiia.     and  of  Others  who  reside  among  us,  a  law  passed, 
as.  early  as  the  year  1794,  making  it  penal,  among 
other  things,  for  any  one,  w'ithin  the  jurisdicfim^of 
the  United  States,  to  enlist  in  the  service  of  any  fo- 
reign prince  or  state,  as  a  soldier,  marine,  or  seaman, 
on  board  of  any  vessel  of  war,  letter  of  marque,  or 
privateer.    This  law,  it  is  supposed,  was  not  in  force 
at  the  time  when  the  crew  of  the  Constitution  was 
increased  at  New-Orleans,  having  been  repealed,  as 
is  alleged,  by  the  act  of  the  3d  of  March,  1817,  c.  58. 
But  this  act  contains  no  repealing  clause  of  this  or 
any  other  section  of  the  former  law ;  and  having 
made  no  provision  on  the  subject  of  enlistment,  it 
must  have  been  the  intention  of  the  legislature  to 
leave  in  full  force  all  those  parts  of  the  first  law 
which  had  undergone  no  alteration,  in  the  one  which 
was  then  passing,  and  we  therefore  find  no  repeal  of 
the  act  in  question,  until  the  20th  of  April,  1818, 
when  all  the  provisions  respecting  our  neutral  rela- 
tions were  embraced  by  one  act,  and  all  former  laws 
on  the  same  subject  were  repealed.     But  whether 
the  act  of  1 794,  c.  226.  were  in  force  or  not,  would 
make  no  difference  ;  for  it  did  not,  in  terms,  contain, 
nor  did  any  of  the  others,  which  have,  from  time  to 
time,  been  passed,  contain  a  provision  for  the  restitu- 
tion of  property  captured  on  the  ocean,  by  vessels 
which  might  be  thus  illegally  fitted  out,  or  manned 
in  our  ports.     It  is  true,  they  recognize  a  right  in  the 
Courts  of  the  United  States  to  make  restitution, 
when  these  laws  have  been  disregarded,  and  impart 
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to  the  Courts  a  power  to  punish  those  who  are  con- 
cerned in  such  violations.  But  in  the  absence  of 
every  act  of  Congress  in  relation  to  this  matter,  the 
Court  would  feel  no  difficulty  in  pronouncing  the 
conduct  here  complained  of,  an  abuse  of  the  neulfal- 
ity  of  the  United  States  ;  and  although,  in  such  case, 
the  offender  could  not  be  punished,  the  former 
owner  would,  nevertheless,  be  entitled  to  restitution. 
Nor  is  our  opinion  confined  to  the  single  act  of  an 
illegal  enlistment  of  men,  which  is  the  only  fact 
proved  in  this  case ;  for  we  have  no  hesitation  in  say- 
ing, that  for  any  of  the  other  violations  of  our  neu- 
trality alleged  in  the  libel,  if  they  had  been  proved^ 
the  Spanish  owner  would  have  been  equally  entitled 
to  restitution. 

Sentence  affirmed,  with  costs. 
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Miller 

v. 

NichoUs. 


(PRACTICE.) 

Miller  (for  the  use  of  the  United  States)  v.  Ni 

CHOLLS. 


Where  a  caase  h  brougfbt  to  this  Court,  by  writ  of  error,  or  appeal, 
from  the  highest  Court  of  law  or  equity  of  a  State,  under  the  25ik 
scctioo  of  the  Judiciary  Act  of  1789,  c.  20.,  upon  the  g^uod,  that 
the  Talidily  of  a  statute  of  the  United  States  was  drawn  in  question, 
and  that  the  decision  of  the  State  Court  was  agfainst  its  validity,  ^c. 
or  that  the  validity  of  a  statute  of  the  State  was  drawn  in  question, 
as  repugnant  to  the  constitution  of  the  United  States,  and  the  de- 
cision was  in  favour  of  its  validity ;  it  must  appear,  from  the  record, 
that  the  act  of  Congress,  or  the  constitutionality  of  the  State  law 
was  drawn  into  question. 

But  it  is  not  required,  that  the  record  should,  in  terms,  state  a  miscon- 
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1^1^.  •tniction  of  the  act  of  Congress,  or  that  it  was  drawn  into  question, 

^rv^^  It  is  sufficient  to  give  this  Court  jurisdiction  of  the  cause,  that  the 

Miller  record  should  show  that  an  act  of  Congress  was  applicable  to  the 

oase. 


NidMlli. 


Error  to  the  Supreme  Court  of  the  State  of  Peon- 
sjlvania. 

The  case  agreed  in  the  Court  below,  stated,  that. 
William  Nicholls,  -collector,  Sz;c.  being  indebted  to 
the  United  States  of  America,  on  the  9th  of  June, 
1798,  executed  a  mortgage  to  Henry  Miller^  for  the 
use  of  the  United  States,  in  the  sum  of  59,444  doir 
lars,  conditioned  for  the  payment  of  29,27 1  dollars, 
payable,  9,757  dollars  on  or  before  the  1st  of  Janu- 
ary, 1799;  9,757  dollars  on  or  before  the  9th  of 
June,  1 799  ;  and  9,757  dollars  on  or  before  the  9th 
of,  September,  1 799.     A  scire  facias  was  issued  upon 
the  said  mortgage,  returnable  to  September  term  of 
the  said  Supreme  Court  of  Pennsylvania,  in  the  year 
1800,  and  judgment  thereupon  entered  up,  in  the 
said  Supreme  Court,  on  the  6th  of  March,  1802,  and 
thereupon  a  levari  facias  issued,  and  was  levied  upon 
the  property  of  the  said  William  Nicholls,  and  the 
same  being  sold  to  the  highest  bidder,  for  the  sum  of 
14,530  dollars,  the  same  was  brought  into  Court, 
and  is  now  deposited  in  the  hands  of  the  prothono- 
tary  of  said  Court,  subject  to  the  orders  of  the  same 
Court.     That,  on  the  22d  of  December,  1797,  the 
accounts  of  the  said  William  Nicholls  with  the  com- 
monwealth of   Pennsylvania   were  settled  by  the 
Comptroller  and  Register  General  of  the  Common- 
wealth.    (Prout  account  and  settlement)     That  an 
appeal  from  said  settlement  was  filed  in  the  office  of 
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ithe  prothonotary  of  the  said  Supreme  Court,  on  the  1819. 
6th  day  of  March,  1798,  and  judgment  thereupon 
entered  in  favour  of  the  commonwealth  against  the 
said  William  Nicholls,  in  the  said  Supreme  Court, 
on  the  6th  of  September,  1798,  for  the  sum  of  9,987 
dollars  and  15  cents. 

Upon  the  preceding  statement,  the  following  ques* 
tion  is  submitted  to  the  consideration  of  the  Court : 

Whether  the  said  settlement  of  the  said  public  acr 
counts  of  the  said  William  Nicholls,  as  aforesaid,  on 
the  22d  of  December,  1 797,  was,  and  is,  a  lien,  from 
the  date  thereof,  upon  the  real  estate  of  the  said  Wil- 
liam Nicholls,  and  which  has  since  been  sold  as 
aforesaid. 

A.  J.  DALLAS,^r  the  United  States. 
J.  B.  M^Kean,^  the  CommonweaUhaf 

Pennsylvania. 

December  2rf,  1803. 

The  Supreme  Court  of  Pennsylvania,  on  the  2l8t 
of  March,  1805,  on  motion  of  Mr.  M^Kean,  Attorney 
General  of  the  said  Commonwealth,  made  a  rule  on 
the  plaintiff  in  error,  to  show  cause  why  the  amount 
of  the  debt  due  to  the  said  Commonwealth  should 
not  be  taken  out  of  Court.  And  on  the  22d  of 
March,  1805,  Alexander  James  Dallas,  the  Attorney 
of  the  United  States  for  the  district  of  Pennsylvania,, 
came  into  Court  and  suggested,  ^^  that  the  Common- 
wealth of  Pennsylvania  ought  not  to  be  permitted  to 
have  and  receive  the  money  levied  and  produced  bj 
virtue  of  the  execution  in  the  suit,  because  the  said 

Vofi.  IV.  40 
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1819.       Attorney  J  on  behalf  of  the  United  States,  saith,  that 

""fy^    to  weU  by  virtue  of  the  said  execution,  as  of  divers 

r.        tiots  of  Congress,  and  particular!  j  of  an  act  of  Con* 

^'^"■'    gresBj  entitled  *  an  act  to  provide  more  efTectuallj  ftjr 

the  settlement  of  accounts  between  the  United  States 

and  receivers  of  public  moneys,'  approved  the  3d  of 

Match,  1797,  the  said  United  States  are  entitled  to 

have  and  receive  the  money  aforesaid,  and  not  the 

aiaid  Commonwealth  of  Pennsylvania. 

At  J.  Dallas." 

The  record  then  proceeds  as  follows :  ^^  And  now, 
to  wit,  this  19th  day  of  September,  1805,  the  mo- 
tion of  the  Attorney  General,  to  take  the  money  out 
of  Court,  was  granted  by  the  unanimous  opinion  of 
Uie  Court." 

The  proceedings  were  afterwards  brought  before 
this  Court  by  writ  of  error. 

Jiarch  9ih.  Mr.  Sergeant j  for  the  defendant  in  error,  moved  to 
dismiss  the  writ  of  error  in  this  cause,  for  want  of 
Jurisdiction,  under  the  judiciary  act  of  the  £4>th  of 
September,  1 789,  c.  £0.  s.  26. ;  it  no  where  appear* 
ing  upon  the  fece  of  the  record,  that  any  question 
arose  respecting  the  validity  of  any  treaty  or  statute 
of  the  United  States,  or  of  any  statute  of  the  State, 
upon  the  ground  of  its  repugnancy  to  the  constitu- 
tion or  laws  of  the  United  States.* 

The  Attm-ney  General^  contra. 

a  Martin  ▼.  HuDter's  Lessee,  1  Wheat.  304.     Inglee  r.  Coo- 
,  ft  Wluat.  3^3. 
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Mr.  Chief  Justice  Marshall  delivered  the  opi-       1319, 
nion  of  the  Court    The  question  decided  in  the  Su- 


Miller 


NicboUl. 


preme  Court  for  the  State  of  Peansylvania  respect-        t« 
ed  only  the  construction  of  a  law  of  that  State*     It 
does  not  appear,  from  the  record,  that  either  the  con« 
stitutionality  of  the  law  of  Pennsylvania,  or  any  act 
of  Congress  was  drawn  into  question. 

It  would  not  be  required,  that  the  record  should, 
in  terms,  state  a  misconstruction  of  an  act  of  Con- 
gress, or  that  an  act  of  Qongress  was  drawn  into 
question.  It  would  have  been  sufficient  to  give  this 
Court  jurisdiction  of  the  cause,  that  the  record 
should  show  that  an  act  of  Congress  was  applicable 
to  the  case.  That  is  not  shown  by  this  record*  Th^ 
act  of  Congress  which  is  supposed  to  have  beea  dis- 
regarded, and  which,  probably,  was  disregarded  by 
the  State  Court,  is  that  which  gives  the  United 
States  priority  in  cases  of  insolvency.  Had  the  £ict 
of  insolvency  appeared  upon  the  record,  that  would 
have  enabled  this  Court  to  revise  the  judgment  of 
the  Supreme  Court  of  Pennsylvania.  But  that  l9Ct 
does  not  appear.  No  other  question  is  presented^ 
than  the  correctness  of  the  decision  of  the  State 
Court,  according  to  the  laws  of  Pennsylvania,  {md 
that  is  a  question  over  which  this  Court  can  t9ko  110 
jurisdiction. 

The  writ  of  error  must  be  dbmissed. 

Writ  of  error  dismissedt 
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1810. 
MMCulloch 

Y.  (CONSTITUTKWAL  LAW.) 

StateofMa* 

M^CuLLOCH  V.  The  State  of  Martland  et  al 

Caogren  has  power  to  incorporate  a  Bank. 

The  goFemmeot  of  the  Uoion  it  a  govemmeot  of  the  People ;  it 
emanates  from  them ;  its  powers  are  gpranted  by  them ;  and  are  to 
be  exercised  directly  on  them,  and  for  their  benefit 

The  government  of  the  Union,  though  limited  in  its  powers,  is  sn- 
preme  within  its  sphere  of  action ;  and  its  laws,  when  made  ia'pur- 
•vaoce  of  the  constitution,  form  the  supreme  law  of  the  land. 

There  is  nothing  in  the  Constitution  of  the  United  States,  similar  to 
Ibe  articles  of  Confederation,  which  exclude  incidental  or  implied 
powers. 

U  the  end  be  legitimate,  and  within  the  scope  of  the  constitution,  all 
the  meofM  which  are  appropriate,  which  are  plainly  adapted  to  that 
end,  and  which  are  not  prohibited,  may  constitutionally  be  em- 
ployed to  carry  it  into  effect. 

The  power  of  establishing  a  corporation  is  not  a  distinct  sovereign 
power  or  end  of  government,  but  only  the  means  of  carrying  inta 
effect  other  powers  which  are  sovereign.  Whenever  it  becomes  an 
appropriate  means  of  exercising  any  of  the  powers  given  by  the 
constitution  to  the  government  of  the  Union,  it  may  be  exercised 
by  that  government. 

If  a  certain  means  to  cany  into  effect  any  of  the  powers,  expressly 

•  given  by  the  constitution  to  the  government  of  the  Union,  be  an 
.appropiate  measure,  not  prohibited  by  the  constitution,  the  degree 
of  its  necessity  is  a  question  of  legislative  discretion,  not  of 
judicial  cognizance. 

The  act  of  the  10th  April,  1816,  c.  44.,  to  '<  incorporate  the  subscri- 
bers to  the  Bank  of  the  United  States,"  is  a  law  made  in  pursuance 
of  the  constitution. 

The  Bank  of  the  United  States  has,  constitutionally,  a  right  to  esta- 
blish its  branches  or  offices  of  discount  and  deposit  within  any  State- 

The  State,  within  which  such  branch  may  be  established,  cannot, 
without  violating  the  constitution,  tax  that  branch. 

The  State  governments  have  no  right  to  tax.  any  of  the  constitutional 
means  employed  by  the  goverment  of  the  Union  to  execute  its  con-' 
ititational  powers. 
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The  States  hare  no  power,  by  taxation,  or  otherwise,  to  retard,  im-        1819. 
pede,  burden,  or  in  any  manner  controul  the  operations  of  the  con-    v^^v^^ 
stitntional  laws  enacted  by  Congress,  to  carry  into  effect  the  powers    M'CuIlooli 
vested  in  the  national  government*  ^' 

This  principle  does  not  extend  to  a  tax  paid  by  the  real  property  of  rviand. 
the  Bank  of  the  United  States,  in  common  with  the  other  real 
property  in  a  particular  State,  nor  to  a  tax  imposed  on  the  proprie- 
tary interest  which  the  citizens  of  that  State  may  hold  in  this  in- 
stitution, in  common  with  other  property  of  the  same  description 
throughout  the  State. 

Error  to  the  Court  of  Appeals  of  the  State  of 
Maryland. 

This  was  an  action  of  debt  brought  by  the  de- 
fendant in  error,  John  James,  who  sued  as  well  for 
himself  as  for  the  State  of  Maryland,  in  the  County 
Court  of  Baltimore  County,  in  the  said  State,  against 
the  plaintiff  in  error,  M^CulIoch,  to  recover  certain 
penalties  under  the  act  of  the  legislature  of  Mary- 
land, hereafter  mentioned.  Judgment  being  rendered 
against  the  plaintiff  in  error,  upon  the  following 
statement  of  facts,  agreed  and  submitted  to  the 
Court  by  the  parties,  was  affirmed  by  the  Court  of 
Appeals  of  the  State  of  Maryland,  the  highest  Court 
of  law  of  said  State,  and  the  cause  was  brought^ 
by  writ  of  error,  to  this  Court. 

It  is  admitted  by  the  parties  in  this  cause,  by  their 
counsel,  that  there  was  passed  on  the  lOth  day  of 
April,  1816,  by  the  Congress  of  the  United  States, 
an  act,  entitled,  ^^  an  act  to  incorporate  the  subscriben 
to  the  Bank  of  the  United  States;''  and  that  there 
was  passed,  on  the  1 1th  day  of  February,  1818,  by  the 
General  Assembly  of  Maryland,  an  act,  entitled,  ^^  an 
act  to  impose-  a  tax  on  all  Banks,  or  branches  thereof, 
in  the  State  of  Maryland,  not  chartered  by  the  kgis- 
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1819.      latur€y^  which  said  acts  are  made  part  of  this  state- 
^JI^JC^   ment,  and  it  is  agreed  may  be  read  from  the  statute 
▼•         books  in  which  they  are  respectively  printed.     It  is 
lyiand.  '  further  admitted,  that  the  President,   Directors  and 
Company  of  the  Bank  of  the  United  States,  incor- 
porated by  the  act  of  Congress  aforesaid,  did  organ- 
ize themselves,  and  go  into  full  operation  in  the  City 
of  Philadelphia,  in  the  State  of  Pennsylvania,  in  pur- 
suance of  the  said  act,  and  that  they  did  on  the 
day  of  eighteen  hundred  and  seventeen,  es- 

tablish a  branch  of  the  said  Bank,  or  an  office  of 
discount  and  deposit  in  the  city  of  Baltimore,  in  die 
state  of  Maryland,  which  has  from  that  time  until 
the  first  day  of  May,  eighteen  hundred  and  eighteen, 
ever  since  transacted  and  carried  on  business  as  a  Bank, 
or  office  of  discount  and  deposit,  and  as  a  branch  of 
f^e  said  Bank  of  the  United  States,  by  issuing  Bank 
notes  and  discounting  promissory  notes,  and  perform- 
ing other  operations  usual  and  customary  for  Banks 
to  do  and  perform,  under  the  authority  and  by  the  di- 
rection of  the  said  President,  Directors  and  Company 
of  the  Bank  of  the  United  Sates,  established  at  Phila- 
delphia as  aforesaid.  It  is  further  admitted,  that  the 
said  President,  Directors  and  Company  of  the  said  . 
Bank,  had  no  authority  to  establish  tlie  said  branch, 
or  office  of  discount  and  deposit  at  the  city  of  Balti- 
more, from  the  State  of  Maryland,  otherwise  than 
the  said  State  having  adopted  the  Constitution  of 
the  United  States  and  compo^ng  one  of  the  States 
of  the  Union.  It  is  further  admitted,  that  James 
William  M^CuUoch,  the  defendant  below,  being  th^ 
cashier  of  the  said  brancli  or  office  of  discount  and 
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deposit,  did,  on  the  several  days  set' forth  in  the  de*  1819. 
claration  in  this  cause,  issue  the  said  respective  Bank  ^■'^v'^^ 
notes  therein  described,  from  the  said  branch,  or  v. 
office,  to  a  certain  George  Williams,  in  the  city  of  ^^Jijtod. 
Baltimore,  in  part  pajrment  of  a  promissory  note  of 
the  said  Williams,  discounted  by  the  said  branch  or 
office,  which  said  respective  Bank  notes  were  not,  nor 
was  either  of  them,  so  issued  on  stamped  paper  in  the 
manner  prescribed  by  the  act  of  Assembly  aforesaid. 
It  is  further  admitted,  that  the  said  President,  Direc- 
tors and  Company  of  the  Bank  of  the  United  States, 
and  the  said  branch  or  office  of  discount  and  depo- 
sit have  not,  nor  has  either  of  them,  paid  in  advance, 
or  otherwise,  the  sum  of  fifteen  thousand  dollars,  tm 
the  Treasurer  of  the  Western  shore,  for  the  use  of  the 
State  of  Maryland,  before  the  issuing  of  the  said  notes, 
or  any  of  them,  nor  since  those  periods.  And  it  is 
further  admitted,  that  the  Treasurer  of  the  Western 
Shore  of  Maryland,  under  the  direction  of  the  Go- 
vernor and  Council  of  the  said  State,  was  ready, 
and  offered  to  deliver  to  the  said  President,  Directors 
and  Company  of  the  said  Bank,  and  to  the  said 
branch,  or  office  of  discount  and  deposit,  stamped 
paper  of  the  kind  and  denomination  required  and 
described  in  the  said  act  of  Assembly. 

The  question  submitted  to  the  Court  for  their  de- 
cision in  this  case,  is  as  to  the  validity  of  the  said  act 
of  the  General  Assembly  of  Maryland,  on  the  ground 
of  its  being  repugnant  to  the  constitution  of  the 
United  States,  and  the  act  of  Congress  aforesaid,  or 
to  one  of  them.  Upon  the  foregoing  statement  of 
facts,  and  tiie  pleadkigs  in  diis  cause,  (all  errors  in 


^20  CASES  IN  THE  SUPREME  COURT 

1819<       which  are  hereby  agreed  to  be  mutually  released,)  if 

^^^ry^^  the  Court  should  be  of  opinion  that  the  plaintiffs  are 

T.         entitled  to  recover,  then  judgment  it  is  agreed  shall 

ryiaod.     ^  entered  for  the  plaintiffs  for  twenty-five  hundred 

dollars,  and  costs  of  suit.     But  if  the  Court  should 

be  of  opinion  that  the  plaintiffs  are  not  entitled  to 

recover  upon  the  statement  and  pleadings  aforesaid, 

then  judgment  of  non  pros  shall  be  entered,  with 

costs  to  the  defendant. 

It  is  agreed  that  either  party  may  appeal  from  the. 
decision  of  the  County  Court,  to  the  Court  of  Ap- 
peals, and  from  the  decision  of  the  Court  of  Appeals 
to  the  Supreme  Court  of  the  United  States  accord- 
ing to  the  modes  and  usages  of  law,  and  have  the 
same  benefit  of  this  statement  of  facts,  in'*  the  same 
manner  as  could  be  had  if  a  jury  had  been  sworn 
and.  empannelled  in  this  cause,  and  a  special  verdict 
had  been  found,  or  these  facts  had  appeared  and  been 
stated  in  an  exception  taken  to  the  opinion  of  the 
Court,  and  the  Court's  direction  to  the  jury  thereon. 

Copy  of  the  Act  of  the  Legislature  of  the  State 
df  Maryland,  referred  to  in  the  preceding  statement. 

'An  Act  to  impose  a  Tax  on  all  Banks  or  Branches 
thereof  in  the  State  of  Maryland^  not  chartered  by 
the  Legislature. 

Be  it  enacted  by  the  General  Assembly  of  Mary- 
landj  That  if  any  Bank  has  established,  or  shall 
without  authority  from  the  State  first  had  and  ob- 
tained, establish  any  branch,  office  of  discount  and 
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deposit^  or  office  of  pay  and  receipt,   ia  any  part  of      1819. 
this  State,  it  shall  not  be  lawful  for  the  said  branch,   hf^CV^ 

'    ,  '    M*Coliach 

office  of  discount  and  deposit,  or  office  of  pay  y. 
and  receipt,  to  issue  notes  m  any  manner,  of  any  lyhmd. 
other  denomination  than  five,  ten,  twenty,  fifty,  one 
hundred,  five  hundred  and  one  thousand  dollars,  and 
no  note  shall  be  issued  except  upon  stamped  paper  of 
the  following  denominations ;  that  is  to  say,  every 
five  dollar  note  shall  be  upon  a  stamp  of  ten  cents ; 
every  ten  dollar  note  upon  a  stamp  of  twenty  cents ; 
every  twenty  dollar  note,  upon  a  stamp  of  thirty 
cents ;  every  fifty  dollar  note,  upon  a  stamp  of  fifty 
cents ;  every  one  hundred  dollar  note,  upon  a  stamp 
of  one  dollar ;  every  five  hundred  dollar  note,  upon 
a  stamp  of  ten  doltars ;  and  every  thousand  dollar 
note,  upon  a  stamp  of  twenty  dollars ;  which  paper 
shall  be  furnished  by  the  Treasurer  of  the  Western 
Shore,  under  the  direction  of  the  Governor  and 
Council,  to  be  paid  for  upon  delivery ;  Provided  al-^ 
waysy  That  any  institution  of  the  above  description 
may  relieve  itself  from  the  operation  of  the  provi- 
sions aforesaid,  by  paying  annually,  in  advance,  to 
the  Treasurer  of  the  Western  Shore,  for  the  use  of 
the  State,  the  sum  of  fifteen  thousand  dollars. 

And  be  it  enacted^  That  the  President,  Cashier, 
each  of  the  Directors  and  Officers  of  every  institu- 
tion established,  or  to  be  established  as  aforesaid,  of- 
fending against  the  provisions  aforesaid,  shall  for* 
feit  a  sum  of  five  hundred  dollars  for  each  and  every 
offence,  and  every  person  having  any  agency  in  cir- 
culating any  note  aforesaid,  not  stamped  as  aforesaid 
directed,  shall  forfeit  a  sum  not  exceeding  one  hun- 
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1*^9.       dred  dollars ;  every  penahj  aforesaid  to  be  recovered 

^;:^''^r^   by  indictment,  or  action  of  debt,  in  the   County 

y-         Court  of  the  county  where  the  offence  shall  be  com- 

ryiood.     noitted,  one  half  to  the  informer,  and  the  other  half 

to  the  use  of  the  State. 

And  be  it  enacted^  That  this  act  shall  be  in  full 
force  and  effect  from  and  after  the  first  day  of  May 
next. 

Feb.  22c^-  Mr.  Wtbster,  for  the  plaintiff  in  error,*  I.  stated, 
Afarch  i#<—  that  the  question  whether  Congress  constitutionally 
possesses  the  power  to  incorporate  a  bank,  might  be 
raised  upon  this  record  ;  and  it  was  in  the  discretion 
of  the  defendant's  counsel  to  agitate  it.  But  it  might 
have  been  hoped  that  it  was  not  now  to  be  consider- 
ed as  an  open  question.  It  is  a  question  of  the  ut- 
most magnitude,  deeply  interesting  to  the  govern- 
ment itself,  as  well  as  to  individuals.  The  mere  dis- 
cussion of  such  a  question  may  most  essentially 
affect  the  value  of  a  vast  amount  of  private  property. 
We  are  bound  to  suppose  that  the  defendant  in  error 
is  well  aware  of  these  consequences,  and  would  not 
bave  intimated  an  intention  to  agitate  such  a  ques- 
tion, but  with  a  real  design  to  make  it  a  topic  of 
serious  discussion,  and  with  a  view  of  demanding 
upon  it  the  solemn  judgment  of  this  Court.     This 

a  Thi^  case  involving  a  coostitutional  question  of  great  pub- 
lic imporUince,  and  the  sovereign  rights  of  the  United  States 
and  the  St:«te  of  Mar^'Iand  ;  and  the  government  of  the  Unitt^d 
States  having  directed  their  Attorney  General  to  appear  for 
the  plaintiff  in  error,  the  Court  dispensed  with  its  general  rule, 
perautting  only  two  couneel  to  argue  for  each  party. 


V. 

state  of  Ma- 
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question  arose  early  after  the  adoption  of  the  consti-  1^19 
tution,  and  was  discussed,  and  settled,  as  far  as  legis- 
lative decision  could  settle  it,  in  the  first  Congress. 
The  arguments  drawn  from  the  constitution  in  fa-  °^Vyi^ 
vour  of  this  power,  were  stated,  and  exhausted,  in 
that  discussion.  They  were  exhibited,  with  charac- 
teristic perspicuity  and  force,  by  the  first  Secretary 
of  the  Treasury,  in  his  report  to  the  President  of 
the  United  States.  The  first  Congress  created  and 
incorporated  a  bank«*  Nearly  each  succeeding  Con- 
gress, if  not  every  one,  has  acted  and  legislated  on 
the  presumption  of  the  legal  existence  of  such  a 
power  in  the  government.  Individuals,  it  is  true, 
have  doubted,  or  thought  otherwise  ;  but  it  cannot 
be  shown  that  either  branch  of  the  legislature  has, 
at  any  time,  expressed  an  opinion  against  the  existence 
of  the  power.  The  executive  government  has  acted 
upon  it ;  and  the  courts  of  law  have  acted  upon  it 
Many  of  those  who  doubted  or  denied  the  existence 
of  the  power,  when  first  attempted  to  be  exerfnsed, 
have  yielded  to  the  first  decision,  and  acquiesced  in 
it,  as  a  settled  question.  When  all  branches  of  the 
government  have  thus  been  acting  on  the  existence 
of  this  power  nearly  thirty  years,  it  wonld  seem 
almost  too  late  to  call  it  in  question,  unless  its  re- 
pugnancy with  the  constitution  were  plain  and  mani- 
fest. Congress,  by  the  constitution,  is  invested  with 
certain  powers ;  and,  as  to  the  objects,  and  within 
the  scope  of  these  powers,  it  is  sovereign.  Even 
without  the  aid  of  the  general  clause  in  the  constitu- 

a  Act  of  Febmaiy  5th,  1791,  c,  84. 
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1819.  tion,  empowering  Congress  to  pass  all  necessary  ancl 
^f?^^J>^  proper  laws  for  carrying  its  powers  into  execution, 
▼•  the  grant  of  powers  itself  necessarily  implies  the 
ijImmL  grant  of  all  usual  and  suitable  means  for  the  execu- 
tion of  the  powers  granted.  Congress  may  declare 
war :  it  may  consequently  carry  on  war,  by  armies 
and  navies,  and  other  suitable  means  and  methods 
of  warfare.  So  it  has  power  to  raise  a  revenue,  and 
to  apply  it  in  the  support  of  the  government,  and 
defence  of  the  country.  It  may,  of  course,  nse  all 
prc^r  and  suitable  means,  not  specially  prohibited, 
.  in  the  raising  and  disbursement  of  the  revenue. 
And  if,  in  the  progress  of  society  and  the  arts,  new 
means  arise,  either  of  carrying  on  war,  or  of  raising 
revenue,  these  new  means  doubtless  would  be  pro- 
perly considered  as  within  the  grant.  Steam  frigates;^ 
for  example,  were  not  in  the  minds  of  those  who 
/ramed  the  constitution,  as  among  the  means  of  na- 
val warfare  ;  but  no  one  doubts  the  power  of  Con- 
gress to  use  them,  as  means  to  an  authorized  end. 
It  is  not  enough  to  say,  that  it  does  not  appear  that 
a  bank  was  in  the  contemplation  of  the  framers  of 
the  constitution.  It  was  not  their  intention,  in  these 
cases,  to  enumerate  particulars.  The  true  view  of 
the  subject  is,  that  if  it  be  a  fit  instrument  to  an  au- 
thorized purpose,  it  may  be  used,  not  being  specially 
prohibited.  Congress  is  authorized  to  pass  all  laws 
^'necessary  and  proper"  to  carry  into  execution  the 
powers  conferred  on  it.  These  words,  ^^  necessary 
and  proper,"  in  such  an  instrument,  are  probably  to 
be  considered  as  synonimous.  Necessary  powers 
must,  here  intend  such  powers  as  are  suitable  and 
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fitted  to  the  object ;  such  as  are  best  and  most  useful  i8i9. 
in  relation  to  the  end  proposed.  If  this  be  not  so,  'Tjl^^'C^ 
and  if  Congress  could  use  no  means  but  such  as  were  ▼. 
absolutely  indispensable  to  the  existence  of  a  granted  ryimd. 
power,  the  government  would  hardly  exist ;  at  least, 
it  would  be  wholly  inadequate  to  the  purposes  of  its 
formation.  A  bank  is  a  proper  and  suitable  instra- 
ment  to  assist  the  operations  of  the  government,  in 
the  collection  and  disbursement  of  the  revenue ;  in 
the  occasional  anticipations  of  taxes  and  imposts ; 
and  in  the  regulation  of  the  actual  currency,  as  be- 
ing a  part  of  the  trade  and  exchange  between  the 
States.  It  is  not  for  this  Court  to  decide  wheth^  a 
bankj  or  such  a  bank  as  this,  be  the  best  posnUe 
means  to  aid  these  purposes  of  government.  Such 
topics  must  be  left  to  that  discussion  which  belongs 
to  them  in  the  two  houses  of  Congress.  Here,  Ae 
only  question  is,  whether  a  bank,  in  its  known  and 
ordinary  operations,  is  capable  of  being  so  connected 
with  the  finances  and  revenues  of  the  government, 
as  to  be  fairly  within  the  discretion  of  Congress, 
when  selecting  means  and  instruments  to  execute  its 
powers  and  perform  its  duties.  A  bank  is  not  less 
the  proper  subject  for  the  choice  of  Congress,  nor 
the  less  constitutional,  because  it  requires  to  be  exe- 
cuted by  granting  a  charter  of  incorporation.  It  h 
not,  of  itself,  unconstitutional  in  Congress  to  create 
a  corporation.  Corporations  are  but  means.  They 
are  not  ends  and  objects  of  government.  No  govern- 
ment exists  for  the  purpose  of  creating  corporations 
as  one  of  the  ends  of  its  being.  They  are  institu- 
tions established  to  effect  certain  beneficial  purposes ; 
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1819.      md,  as  means,  take  their  character  generatiy  from 

their  end  and  object.  They  are  civil  or  eleemosjmary, 

paUic  or  prirate,  according  to  the  object  intended  by 

^^^^J^^'  their  creation.    They  are  common  means,  such  as 

M  gofemments  use.    The  State  governments  create 

corporations  to  execute  powers  confided  to  their 

trust,  without  any-specific  authority  in  the  State  con- 

stkutions  fdr  that  purpose.    There  is  the  same  rea- 

flOB  that  Congress  should  exercise  its  discretion  as  to 

tbe  means  by  which  it  must  execute  the  powers  con- 

-ferred  iipon  it     Congress  has  duties  to  perform  and 

powers  to  execute.     It  has  a  right  to  the  means  by 

wfaidi  these  duties  can  be  properly  and  most  usefully 

performed,  and  these  powers  executed.    Among  other 

means,  it  has  established  a  bank ;  and  before  the  act 

'estabiishiiig  it  can  be  pronounced  unconstitutional 

md  void,  it  must  be  shown,  that  a  bank  has  no  fair 

connection  with  the  execution  of  any  power  or  duty 

of  the  national  government,  and  that  its  creation  is 

consequently  a  manifest  usurpation. 

2.  The  second  question  is,  whether,  if  the  bank 
be  constitutionally  created,  the  State  governments 
have  power  to  tax  it  ?  The  people  of  the  United 
States  have  seen  fit  to  divide  sovereignty,  and  to  esta- 
blish a  complex  system.  They  have  conferred  cer- 
tain powers  on  the  State  Governments,  and  certain 
other  powers  on  the  National  Government.  As  it 
was  easy  to  foresee  that  questions  must  arise  between 
these  governments  thus  constituted,  it  became  of 
great  moment  to  determine  upon  what  principle  these 
questions  should  be  decided,  and  who  should  decide 
them.    The  constitotion,  therefore,  declares,  that  the 
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constitution  itself,  and  the  laws  passed  in  pursuance  igjg^ 
of  its  provisions,  shall  be  the  supreme  law  of  the  ^^JfT^T^ 
landj  and  shall  control  all  State  legislation  and  State  v. 
constitutions,  which  may  be  incompatible  therewith ;  ^^u^ " 
and  it  confides  to  this  Court  the  ultimate  power  of 
deciding  all  questions  arising  under  the  constitutioa 
and  laws  of  the  United  States.  The  laws  of  the 
United  States,  then,  made  in  pursuance  of  the  con- 
stitution, are  to  be  the  supreme  law*  of  the  land,  any 
thing  in  the  laws  of  any  State  to  the  contrary  not- 
withstanding. The  only  inquiry,  therefore,  in  this 
case  is,  whether  the  law  of  the  State  of  Maryland 
imposing  this  tax  be  consistent  with  the  free  opera- 
tion of  the  law  establishing  the  bank,  and  the  full 
enjoyment  of  the  privileges  conferred  by  it  ?  If  it 
be  not,  then  it  is  void  ;  if  it  be,  then  it  may  be  valid. 
Upon  the  supposition  that  the  bank  is  constitutionally 
created,  this  is  the  only  question  ;  and  this  question 
seems  answered  as  soon  as  it  is  stated.  If  the  States 
may  tax  the  bank,  to  what  extent  shall  they  tax  it| 
and  where  shall  they  stop  ?  An  unlimited  power  to 
tax  involves,  necessarily,  a  power  to  destroy ;  because 
there  is  a  limit  beyond  which  no  institution  and  no 
property  can  bear  taxation.  A  question  of  constitu- 
tional power  can  hardly  be  made  to  depend  on  a 
question  of  more  or  less.  If  the  States  may  tax, 
they  have  no  limit  but  their  discretion  ;  and  the  bank, 
therefore,  must  depend  on  the  discretion  of  the  State 
governments  for  its  existence.  This  consequence  is 
inevitable.  The  object  in  laying  this  tax,  may  have 
been  revenue  to  the  State.  In  the  next  case,  the  ob- 
ject may  be  to  expel  the  bank  from  tlie  State ;  but 
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1819.  how  is  this  object  to  be  ascertained,  or  who  is  ta 
^'^'^y^^  judge  of  the  motives  of  legislative  acts  ?  The  go- 
y.  vemment  of  the  United  States  has  itself  a  great  pe- 
^^^^^  cuniary  interest  in  thb  corporation.  Can  the  States 
tax  this  property  ?  Under  the  Confederation,  when 
the  national  government,  not  having  the  power  of 
direct  legislation,  could  not  protect  its  own  property 
by  its  own  laws,  it  was  expressly  stipulated,  that 
'^no  impositions,  duties,  or  restrictions,  should  be 
laid  by  any  State  on  the  property  of  the  United 
States.''  Is  it  supposed  that  property  of  the  United 
States  is  now  subject  to  the  power  of  the  State 
governments,  in  a  greater  degree  than  under  the  Con- 
federation ?  If  this  power  of  taxation  be  admitted, 
what  is  to  be  its  limit  ?  The  United  States  have, 
and  must  have,  property  locally  existing  in  all  the 
States ;  and  may  the  States  impose  on  this  property, 
whether  real  or  personal,  such  taxes  as  they  please  ? 
Can  they  tax  proceedings  in  the  Federal  Courts  ? 
If  so,  they  can  expel  those  judicatures  from  the 
States.  As  Maryland  has  undertaken  to  impose  a 
stamp  tax  on  the  notes  of  this  bank,  what  hinders 
her  from  imposing  a  stamp  tax  also  on  permits, 
clearances,  registers,  and  all  other  documents  con- 
nected with  imposts  and  navigation  ?  If  by  one  she 
can  suspend  the  operations  of  the  bank,  by  the  other 
she  can  equally  well  shut  up  the  custom  house. 
The  law  of  Maryland,  in  question,  makes  a  requisi- 
tion.  The  sum  called  for  is  not  assessed  on  pro* 
perty,  nor  deducted  from  profits  or  income.  It  is  a 
direct  imposition  on  the  power,  privilege,  or  franchise 
of  the  corporation.    The  act  purports,  also,  to  re-. 
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strain  the  circulation  of  the  paper  of  the  bank  to  bills       1819. 
of  certain  descriptions.     It  narrows  and  abridges  the 

powers  of  the  bank  in  a  manner  which,  it  would         v. 

g^  ij       ^  J        nr*i^*     1  t  State  of  Ma- 

seem,  even   Congress  could   not  do.      Ihis  law  of      ryiand. 

Maryland  cannot  be  sustained  biit  upon  principles 
and  reasoning  which  would  subject  every  imponant 
measure  of  the  national  government  to  the  revision 
and  control  of  the  State  legislatures.  By  the  char- 
ter, the  bank  is  authorized  to  issue  bills  of  any  de- 
nomination above  five  dollars.  The  act  of  Maryland 
purports  to  restrain  and  limit  their  pmcers  in  this  re- 
spect.  The  charter,  as  well  as  the  laws  of  the  Uhi-, 
ted  States,  makes  it  the  duty  of  all  collectors  ancT 
receivers  to  receive  the  notes  of  the  bank  in  pay- 
ment of  all  debts  due  the  government.  The  act  of 
Maryland  makes  it  penal ^  both  on  the  person  paying 
and  the  person  receiving  such  bills,  until  stamped  by 
the  authority  ef  Maryland.  This  is  a  direct  inter- 
ference with  the  revenue.  The  legislature  of  Ma- 
ryland might,  with  as  much  propriety,  tax  treasury 
notes.  This  is  either  an  attempt  to  expel  the  bank 
from  the  State  ;  or  it  is  an  attempt  to  raise  a  reve- 
nue for  State  purposes,  by  an  imposition  on  property 
and  franchises  holden  under  the  national  govern- 
ment, and  created  by  that  government  for  purposes 
connected  with  its  own  administration.  In  either 
view  there  cannot  be  a  clearer  case  of  interference. 
The  bank  cannot  exist,  nor  can  any  bank  established 
by  Congress  exist,  if  this  right  to  tax  it  exists  in  the 
State  governments.  One  or  the  other  must  he  sur- 
rendered ;  and  a  surrender  on  the  part  of  the  go- 
vernment of  the  United  States  would  be  a  giving 
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ifti9.       up  of  those  fundamental  and  essential  powers  wkh- 
ifT",?*^    out  wliich  the  government  cannot  be  maintaioed 
V.         A  bank  may  not  be,  and  is  not,  absolutely  essential 
ryiaod.      to  the  existence  and  preservation  oi  the  governmeDt 
But  it  is  essential  to  the  existence  and  preservatioi 
of  the  government,  that  Congress  should  be  able  K 
exercise  its  constitutional  powers,  at  its  own  discr^ 
tion,  without  being  subject  to  the  control  of  Suti 
legislation.     The  que.stion  is  not  whether  a  bank  be 
necessary,  or  useful,  but  whether  Congress  mav  nd 
constitutionally  judge  of  that  necessity  or  utility; 
and  whether,  having  so  judged  and  decided,   and 
having  adopted   measures  to  carry  its  decision  into 
effect,  the  State  governments  may  interfere  with  that 
derision,  and  defeat  the  operation  of  its  measures. 
Nothing  can  be  plainer  than  that,  if  the  law  of  Con- 
gress establishing  the  bank  be  a  constitutional   act, 
it  must  have  its  full  and  complete  effects.     Its  ope- 
ration cannot  be  either  defeated  or  impeded   by  acts 
of  State  legislation.     To  hold  otherwise^,  would  be 
to  declare,  that  Congress  can  only  exenise  its  con- 
stitutional powers  sulyect  to  the  controlling  discre- 
tiqn,  and  under  the  sufferance,  of  the  State  govern- 
nieucs. 

Mr.  Hopkinson^  for  the  defendants  in  error,  pro- 
posed three  quesdons  for  the  consideration  of  the 
Court.  I.  Had  Congress  a  constitutional  |X)wer  to 
incorporate  the  bank  of  the  United  States  ?  2.  Grant- 
ing this  power  to  Congress,  has  the  bank,  of  its  owq 
authority,  a  right  to  establish  its  branches  in  the  se- 
veral States?  3.  Can  the  bank,  and  its  branches 
thus  established,  claim  to  be  exempt  from  the  ordi- 
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nary  and  equal  taxation  of  property,  as  assessed  in  the       i^^^. 
States  in  which  they  are  placed  ?  M'Cuiioch 

1.  The  first  question  has,  for  many  years,  divided  0*5^^^^*^  jvu 
the  opinions  of  the  first  men  of  our  country.  He  rj^iand. 
did  not  mean  to  controvert  the  arguments  by  which 
the  bank  was  maintained  on  its  original  establish- 
ment. The  power  may  now  be  denied,  in  per- 
fect consistency  with  those  arguments.  It  is  agreed, 
that  no  such  power  is  expressly  granted  by  the  con- 
stitution. It  has  been  obtained  by  implication ;  by 
reasoning  from  the  8th  section  of  the  1st  article  of 
the  constitution  ;  and  asserted  to  exist,  not  of  and  by 
itself,  but  as  an  appendage  to  other  granted  powers, 
as  necessary  to  carry  them  into  execution.  If  the 
bank  be  not  ^'  necessary  and  proper^^  for  this  purpose, 
it  has  no  foundation  in  our  constitution,  and  can  have 
no  support  in  this  Court.  But  it  strikes  us  at  once, 
that  a  power,  growing  out  of  a  necessity  which  may 
not  be  permanent,  may  also  not  be  permanent.  It 
has  relation  to  circumstances  which  change ;  in  a 
state  of  things  which  may  exist  at  one  period,  and 
not  at  another.  The  argument  might  have  been  per- 
fectly good,  to  show  the  necessity  of  a  bank  for  the 
operations  of  the  revenue,  in  1791,  and  entirely  fail 
now,  when  so  many  facilities  for  money  transactions 
abound,  which  were  wanting  then.  That,  some  of 
the  powers  of  the  constitution  are  of  this  fluctuating 
character,  existing,  or  not,  according  to  extraneous 
circumstances,  has  been  fully  recognized  by  this  Court 
at  the  present  term,  in  the  case  of  Sturges  v.  Crown- 
inshield."*    Necessity  was  the  plea  and  justification 

a  Ante,  p.  122. 
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1819.  of  the  first  bank  of  the  United  States,  If  the  same 
^^^j^^^lP^  necessity  existed  when  the  second  was  established, 
V.  it  will  afford  the  same  justification  ;  otherwise,  it  will 
.  ryiand.  Stand  without  justification,  as  no  other  is  pretended. 
We  cannot^  in  making  this  inquiry,  take  a  more  fair 
and  liberal  test,  than  the  report  of  General  Hamilton, 
the  father  and  defender  of  this  power.  The  uses  and 
advantages  he  states,  as  making  up  the  necessity  re- 
quired by  the  constitution,  are  three.  1.  The  augmen- 
tation of  the  active  and  productive  capital  of  the 
country ;  by  making  gold  and  silver  the  basis  of  a 
paper  circulation.  2.  Afibrding  greater  facility  to 
the  government,  in  procuring  pecuniary  aids ;  espe- 
cially in  sudden  emergencies.  This,  he  .says,  is  an 
indisputable  advantage  of  public  banks.  3.  The  fa- 
cility of  the  payment  of  taxes,  in  two  ways;  by  loan- 
ing to  the  citizen,  and  enabling  him  to  be  punctual ; 
and  by  increasing  the  quantity  of  circulating  medium, 
and  quickening  circulation  by  bank  bills,  easily  trans- 
mitted from  place  to  place.  If  we  admit,  that  these 
advantages,  or  conveniences,  amount  to  the  necessity 
required  by  the  constitution,  for  the  creation  and  ex- 
ercise of  powers  not  expressly  given ;  yet  it  is  obvi- 
ous they  may  be  derived  from  any  public  banksy  and 
do  not  call  for  a  bank  of  the  United  States,  unless 
there  should  be  no  other  public  banks,  or  not  a  suffi-^ 
ciency  of  them  for  these  operations.  In  1791,  when 
this  argument  was  held  to  be  valid  and  effectual, 
there  were  but  three  banks  in  the  United  States, 
with  limited  capitals,  and  contracted  spheres  of  ope- 
ration. Very  different  is  the  case  now,  when  we 
have  a  banking  capital  to  a  vast  amount,  vested  iii 
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banks  of  good  credit,  and  so  spread  over  the  coun-  1819. 
try,  as  to  be  convenient  and  competent  for  all  the  ^•^"v"'^^ 
purposes  enumerated  m  the  argument.  General  y. 
Hamilton,  conscious  that  his  reasoning  must  fail,  if  ^^^]^ljj^ 
the  State  banks  were  adequate  for  his  objects,  pro- 
ceeds to  show  they  were  not.  Mr.  Hopkinson  parti- 
cularly examined  all  the  objections  urged  by  General 
Hamilton,  to  the  agency  of  the  State  banks  then  in 
existence,  in  the  operations  required  for  the  revenue ; 
and  endeavoured  to  show,  that  they  had  no  applica- 
tion to  the  present  number,  extent,  and  situation  of 
the  State  banks ;  relying  only  on  those  of  a  sound 
and  unquestioned  credit  and  permanency.  He  also 
contended,  that  the  experience  of  five  years,  since 
the  expiration  of  the  old  charter  of  the  bank  of  the 
United  States,  has  fully  shown  the  competency  of 
the  State  banks,  to  all  the  purposes  and  uses  alleged 
as  reasons  for  erecting  that  bank,  in  1791.  The 
loans  to  the  government  by  the  State  banks,  in  the 
emergencies  spoken  of;  the  accommodation  to  indi- 
viduals, to  enable  them  to  pay  their  duties  and  taxes; 
the  creation  of  a  circulating  currency ;  and  the  faci- 
lity of  transmitting  money  from  place  to  place, 
have  all  been  effected,  as  largely  and  beneficially,  by 
the  State  banks,  as  they  could  have  been  done  by  a 
bank  incorporated  by  Congress.  The  change  in  the 
country,  in  relation  to  banks,  and  an  experience  that 
was  depended  upon,  concur  in,  proving,  that  what- 
ever might  have  been  the  truth  and  force  of  the 
bank  argument  in  1791,  they  were  wholly  wanting 
in  1816. 
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isn.  shall  be  exercised,  which  the  necessity  requires.  A^- 
^j!j!^[JJ^  suredly,  the  same  tribunal  which  judges  of  the  original 
^  ▼•  ^  necessity  on  which  the  bank  is  created,  should  also 
rylaod.  judge  of  any  subsequent  necessity  requiring  the  ex- 
tension of  the  remedy.  Congress  is  that  tribunal ; 
the  only  one  in  which  it  may  be  safely  trusted ;  the 
only  t)ne  in  which  the  States  to  be  affected  by  the 
measure,  are  all  fairly  represented.  If  this  power 
belongs  lo  Congress,  it  cannot  be  delegated  to  the 
directors  of  a  bank,  any  more  than  any  other  legis- 
lative power  may  be  transferred  to  any  other  body 
of  citizens:  if  this  doctrine  df  necessity  is  without 
any  known  limits,  but  such  as  those  who  defend 
themselves  by  it,  may  choose  for  the  time  to  give  it ; 
and  if  the  powers  derived  from  it,  are  assignable  by 
the  Congress  to  the  directors  of  a  bank ;  and  by 
the  directors  of  the  bank  to  any  body  else  ;  we  have 
really  spent  a  great  deal  of  labour  and  learning  to 
very  little  purpose,  in  our  attempt  to  establish  a  form 
of  government  in  which  the  powers  of  those  who 
goveru  shall  be  strictly  defined  and  controlled ;  and 
the  rights  of  the  government  secured  from  the  usur- 
pations of  unlimited  or  unknown  powers.  The  esta- 
blishment of  a  bank  in  a  State,  without  its  assent; 
without  regard  to  its  interests,  its  policy,  or  institu- 
tions, is  a  higher  exercise  of  authority,  than  the  crea- 
tion of  the  parent  bank ;  which,  if  confined  to  the 
seat  of  the  government,  and  to  the  purposes  of  the 
government,  will  interfere  less  with  the  rights  and 
policy  of  the  States,  than  those  wide  spreading 
branches,  planted  every  where,  and  influencing  all  the 
business  of  the  community.  ,  Such  an  exercise  of 


OF  THE  UNITED  STATES.  337 

sovereign  power,  should,  at  least,  have  the  sanction       J8I9. 
of  the  sovereign  legislature  to  vouch  that  the  good   J^IT'^JJ^ 
of  the  whole  requires  it.    that  the  necessity  exists         ▼. 
which  justifies  it.      But  will  it  be  tolerated,  that      ryiand. 
twenty  directors  of  a  trading  corporation,  having  no 
object  but  profit,  shall,  in  the  pursuit  of  it,  tread 
upon  the  sovereignty  of  the  State  ;  enter  it  without 
condescending  to  ask  its  leave ;  disregard,  perhaps, 
the  whole  system  of  its  policy ;  overthrow  its  insti- 
tutions, and  sacrifice  its  interests  ? 

3.  If,  however,  the  States  of  this  Union  have  sur- 
rendered themselves  in  this  manner,  by  implication^ 
to  the  Congress  of  the  United  States,  and  to  such  cor- 
porations as  the  Congress,  from  time  to  time,  may  find 
it  "  necessary  and  proper"  to  create ;  if  a  State  may 
no  longer  decide,  whether  a  trading  association,  with 
independent  powers  and  immunities,  shall  plant  it- 
self in  its  territory,  carry  on  its  business,  make  a 
currency  and  trade  on  its  credit,  raising  capitals  for 
individuals  as  fictitious  as  its  own ;  if  all  this  must  be 
granted,  the  third  and  great  question  in  this  cause 
presents  itself  for  consideration ;  that  is,  shall  this 
association  come  there  with  rights  of  sovereignty, 
paramount  to  the  sovereignty  of  the  State,  and  with 
privileges  possessed  by  no  other  persons^  corpora-^ 
tions  or  property  in  the  State  ?  in  other  words,  can 
the  bank  and  its  branches,  thus  established,  claim 
to  be  exempt  from  the  ordinary  and  equal  tax- 
ation of  property,  as  assessed  in  the  States  in  which 
they  are  placed  ?  As  this  overwhelming  invasion 
of  State  sovereignty  is  not  warranted  by  any  express 
clause  or  grant  in  the  constitution,  and  never  was- 
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1819.      imagined  by  any  State  that  adopted  and  ratified  that 
Ij^lTC^j^  constitution,  it  will  be  conceded,  that  it  must  bt 
V.        found  to  be  necessarily  and  indissoluhly  connected 
lylaiuJL      with  tiie  power  to  establish  the  bank,  or  it  must  be 
repelled.      The  Court  has  always  shown  a  just 
anxiety  to  prevent  any  conflict  between  the  federal 
and  State  powers ;  to  construe  both  so  as  to  avoid 
an  interference  if  possible,  and  to  preserve  that  har- 
mony of  action  in  both,  on  which  the  prosperity 
and  happiness  of  all  depend.     If,  therefore,  the  right 
to  incorporate  a  national  bank  may  exist,  and  be 
exercised  consistently  with  the  right  of  the  State,  to 
tax  the  property  of  such  bank  within  its  territory, 
the  Court  will  maintain  both  rights ;  although  some 
inconvenience  or  diminution  of  advantage  may  be 
the  consequence.     It  is  not  for  the  directors  of  the 
bank  to  say,  you  will  lessen  our  profits  by  permitting 
us  to  be  taxed ;  if  such  taxation  will  not  deprive  the 
government  of  the  uses  it  derives  from  the  agency 
and  operations  of  the  bank.    The  necessity  of  the 
government  is  the  foundation  of  the  charter ;   and 
beyond  that  necessity  it  can  claim  nothing  in  deroga* 
tion  of  State  authority.     If  the  power  to  erect  this 
corporation  were  expressly  given  in  the  constitution, 
still  it  would  not  be  construed  to  be  an  exclusion  of 
any  State  right,  not  absolutely  incompatible  and  re- 
pugnant.   The  States  need  no  reservation  or  ac- 
knowledgment of  their  right ;  all  remain  that  are 
not  expressly  prohibited^  or  necessarily  excluded  ;  and 
this  gives  our  opponents  the  broadest  ground   they 
can  ask.    The  right  now  assailed  by  the  bank,  is 
the  right  of  taxing  property  within  the  territory  of 
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the  State.    This  is  the  highest  attribute  of  sove-      I819. 
riegntj,  the  right  to  raise  revenue  ;  in  fact,  the  right  iJtciJio^ 
to  exist :  without  which  no  other  right  can  be  held        ^\,, 

°     .  state  of  Ma- 

or  enjoyed.  The  general  power  to  tax  is  not  denied  ryiand. 
to  the  States,  but  the  bank  claims  to  be  exempted 
from  the  operation  of  this  power.  If  this  claim  is 
valid,  and  to  be  supported  by  the  Court,  it  must  be, 
either,  1.  From  die  nature  of  the  property.  2.  Be- 
cause it  is  a  bank  of  the  United  States.  3.  From 
some  express  provision  of  the  constitution;  or,  4. 
Because  the  exemption  is  indispensably  necessary  to 
the  exercise  of  some  power  granted  by  the  constitu- 
tion. 

First.  There  is  nothing  in  the  nature  of  the  pro- 
perty of  bank  stock  that  exonerates  it  from  taxa- 
tion. It  has  been  taxed,  in  some  form,  by  every 
State  in  which  a  bank  has  been  incorporated ;  either 
annually  and  directly,  or  by  a  gross  sum  paid  for  the 
charter.  The  United  States  have  not  only  taxed  the 
capital  or  stock  of  the  State  banks,  but  their  busi* 
ness  also,  by  imposing  a  duty  on  all  notes  discounted 
by  them.  The  bank  paid  a  tax  for  its  capital ;  and 
every  man  who  deals  with  the  bank,  by  borrowing, 
paid  another  tax  for  the  portion  of  the  same  capital 
he  borrowed.  This  species  of  property,  then,  so 
far  from  having  enjoyed  any  exemption  from  the 
calls  of  the  revenue,  has  been  particularly  burthened ; 
and  been  diought  a  fair  subject  of  taxation  both  by 
the  Federal  and  State  governments. 

Second.  Is  it  then  exempt,  as  being  a  bank  of  tbe 
United  States  ?  How  is  it  such  ?  In  name  cmly.  Just 
as  the  Bank  of  Pennsylvania,  or  the  Bank  of  Mary* 
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1819.       land,  are  banks  of  those  States.     The  property  of 
^f^^y^    the  bank,  real  or  personal,  does  not  belong  to  the 
r.         United  States  only  as  a  stockholder,   and  as  any 
lyland.     Other  Stockholders.     Tlie  United  States  might  have 
the  same   interest  in  any  other  bank,  turnpike,  or 
canal  company.    So  far  as  they  hold  stock,  they  have 
a  property  in  the  institution,  and  no  further  ;  so  long 
and  no  longer.     Nor  is  the  direction  and  manage- 
ment of  the  bank  under  the  control  of  the  United 
States.     They  are  represented  in  the  board  by  the 
directors  appointed  by  them,  as  the  other  stockholders 
are  represented  by  the  directors  they  elect.     A  di- 
rector of  the  government  has  no  more  power  or  right 
than  any  other  director.     As  to  the  control  the  go- 
vernment may  have  over  the  conduct  of  the  bank, 
by  its  patronage  and  deposits,  it  is  precisely  the  same 
it  might  have  over  any  other  bank,  to  vi^hich  that  pa- 
tronage would  be  equally  important.     Strip  it  of  its 
name,  and  we  find  it  to  be  a  mere  association  of  in- 
dividuals, putting  their  money  into  a  common  stock, 
to  be  loaned  for  profit,  and  to  divide  the  gains.     The 
government  is  a  partner  in  the  firm,  for  gain  also ; 
for,  except  a  participation  of  the  profits  of  the  busi- 
ness, the  government  could  have  every  other  use  of 
the  bank  without  owning  a  dollar  in  it.     It  is  not, 
then,  a  bank  of  the  United  States,  if  by  that  we 
mean  an  institution    belonging  to  the  government, 
directed  by  it,  or  in  which  it  has  a  permanent,  in- 
dissoluble interest.     The  convenience  it  affords  in 
the  collection  and  distribution  of  the  revenue,  is  col- 
lateral, secondary,  and  may  be  transferred  at  pleasure 
to  any  other  bank.    It  forms  no  part  of  the  construe- 
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tion  or  character  of  this  bank  ;  which,  as  to  all  its       i8i9. 
rights  and  powers,  would  be  exactly  what  it  now  is  ^[JJcuiioch' 
if  the  government  was  to  seek  and  obtain  all  this        ▼• 

.  r  1  .r  t  StateofMa. 

convenience  from  some  other  source ;  if  the  government      ryiand. 
were  to  withdraw  its  patronage,  and  sell  out  its  stock. 
How,  then,  can  such  an  institution  claim  the  immunities 
of  sovereignty ;  nay,  that  sovereignty  does  not  possess  ? 
for  a  sovereign,  who  places  his  property  in  the  territory 
of  another  sovereign,  submits  it  to  the  demands  of  the 
revenue,  which  are  but  justly  paid,  in  return  for  the 
protection  afforded  to  the  property.     General  Hamil- 
ton, in  his  report  on  this  subject,  so  far  from  consi- 
dering the  bank  a  public  institution,  connected  with, 
or  controlled  by  the  government,  holds  it  to  be  indis- 
pensable that  it  should  not  be  so.     It  must  be,  says 
he,  under  private^  not  public,  direction ;  under  the 
guidance   of  individual  interest^  not  public  policy. 
Still,  he  adds,  the  state  may  be  holder  of  part  of  its 
stock ;  and,  consequently,  (what !  it  becomes  public 
property  ?  no !)  a  sharer  of  the  profits.     He  traces  no 
other  consequence  to  that  circumstance.     No  rights 
are  founded  on  it ;  no  part  of  its  utility  or  necessity 
arises  from  it.     Can  an  institution,  then,  purely  pri- 
vate, and  which  disclaims  any  public  character,  be 
clothed  with  the  power  and  rights  of  the  government, 
and  demand  subordination  from  the  State  government, 
in  virtue  of  the  federal  authority,  which  it  undertakes 
to  wield  at  its  own  will  and  pleasure  ?  Shall  it  be 
private  in  its  direction  and  interests;  public  in  its 
rights  and  privileges :  a  trading  money-lender  in  its 
business ;  an  uncontrolled  sovereign  in  its  powers  ? 
If  the  whole  bank,  with  all  its  property  and  business, 
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1819.  belonged  to  the  United  States,  it  would  not,  there- 
^;^^^^]^,  fore,  be  exempted  from  the  taxation  of  the  States. 
▼.  To  diis  purpose,  the  United  States  and  the  several 
"^i^^  States  must  be  considered  as  sovereign  and  indepen- 
dent ;  and  the  principle  is  clear,  that  a  sovereign  put- 
ting his  property  within  the  territory  and  jurisdicticm 
of  another  sovereign,  and  of  course  under  his  protec- 
tion, submits  it  to  the  ordinary  taxation  of  the  State, 
and  must  contribute  fairly  to  the  wants  of  the  reve- 
nue. In  other  words,  the  jurisdiction  of  the  State 
extends  over  all  its  territory,  and  every  thing  within 
or  upon  it,  with  a  few  known  exceptions.  With  a 
view  to  this  principle,  the  constitution  has  provided 
for  those  cases  in  which  it  was  deemed  necessary  and 
proper  to  give  the  United  States  jurisdiction  within  a 
Stsite,  in  exclusion  of  the  State  authority  ;  and  even 
in  these  cases,  it  will  be  seen,  it  cannot  be  done  with- 
out the  assent  of  the  State.  For  a  seat  of  govern- 
ment, for  forts,  arsenals,  dock-yards,  &c.  the  assent 
of  the  State  to  surrender  its  jurisdiction  is  required  ; 
but  the  bank  asks  no  consent,  and  is  paramount  to 
all  State  authority,  to  all  the  rights  of  territory,  and 
demands  of  the  public  revenue.  We  have  not  been 
told,  whether  the  banking  houses  of  this  corporation, 
and  any  other  real  estate  it  may  acquire^  for  the  ac- 
commodation of  its  affairs,  are,  also,  of  this  privileged 
order  of  property.  In  principle,  it  must  be  the  same ; 
for  the  privilege,  if  it  exists,  belongs  to  the  corpora- 
tion, and  must  cover  equally  all  its  property.  It  is 
understood,  that  a  case  was  lately  decided  by  the  Su- 
preme Court  of  Pennsylvania,  and  from  which  no 
appeal  has  been  taken,  on  the  part  of  the  United 
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States  to  this  Court,  to  show  that  United  States'  pro-      i8i9. 
perty,  as  such,  has  no  exemption  from  State  taxa-  M^c^iiooh 
tion.    A  fort,  belonging  to  the  federal  government,  ^^^^^  ^ 
near  Pittsburgh,  was  sold  by  public  auction ;  the  usual     ryiand. 
auction  duty  was  claimed,  and  the  payment  resisted, 
on  the  ground  that  none  could  be  exacted  from  the 
United  States.     The  Court  decided  otherwise.     In 
admitting  Louisiana  into  the  Union,  and  so,  it  is  be- 
liered,  with  all  the  new  States,  it  is  expressly  stipu- 
lated, ^^  that  no  taxes  shall  be  imposed  on  lands,  the 
property  of  the  United  States."    There  can,  then,  be 
no  pretence,  that  bank  property,  even  belonging  to 
the  United  States,  is,  on  that  account,  exonerated 
from  State  taxation. 

Third.  If,  then,  neither  the  nature  of  the  property, 
nor  the  interest  the  United  States  may  have  in  the 
bank,  will  warrant  the  exemption  claimed,  is  there 
any  thing  expressed  in  the  constitution  to  limit  and 
control  the  State  right  of  taxation,  as  now  contended 
for  ?  We  find  but  one  limitation  to  this  essential  right, 
of  which  the  States  were  naturally  and  justly  most 
jealous.    In  the  10th  section  of  the  1st  article,  it  is 
declared,  that  ^^no  State  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties,  on  im- 
ports or  exports,  except  what  may  be  absolutely  ne- 
cessary for  executing  its  inspection  laws."    And 
there  is  a  like  prohibition  to  laying  any  duty  of  ton- 
nage.    Here,  then,  is  the  whole  restriction,  or  limi- 
tation, attempted  to  be  imposed  by  the  constitution, 
on  the  power  of  the  States  to  raise  revenue,  precise- 
ly in  the  same  manner,  from  the  same  subjects,  and 
to  the  same  extent,  that  any  sovereign  and  indepen- 
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1819.  dent  State  may  do ;  and  it  never  was  understood  by 
those  who  made,  or  those  who  received  the  constitu- 
tion, that  any  further  restriction  ever  would,  or  could, 
^*^ljuBd!^*'  ^  imposed.  This  subject  did  not  escape  either  the 
assailants  or  the  defenders  of  our  form  of  govern- 
ment ;  and  their  arguments  and  commentaries  upon 
the  instrument  ought  not  to  be  disregarded  in  fixing 
its  construction.  It  was  foreseen,  and  objected,  by 
its  opponents,  that,  under  the  general  sweeping  pow- 
er given  to  Congress,  "  To  make  all  laws  which 
shall  be  necessary  and  proper,  for  carrying  into  exe- 
cution the  foregoing  powers,"  &c.  the  States  might 
be  exposed  to  great  dangers,  and  the  most  humiliating 
and  oppressive  encroachments,  particularly  in  this  very 
matter  of  taxation.  By  referring  to  the  Federalist j  the 
great  champion  of  the  constitution,  the  objections  will 
be  found  stated,  together  with  the  answers  to  them.  It 
is  again  and  again  replied,  and  most  solemnly  assert- 
ed, to  the  people  of  these  United  States,  that  the 
right  of  taxation  in  the  States  is  sacred  and  invio- 
lable, with  "  the  sole  exception  of  duties  on  imports 
and  exports ;"  that  "  they  retain  the  authority  in  the 
most  absolute  and  unqualified  sense ;  and  that  an 
attempt  on  the  part  of  the  national  government  to 
abridge  them  in  the  exercise  of  it,  would  be  a  vio- 
lent assumption  of  power,  unwarranted  by  any  article 
or  clause  of  its  constitution."  With  the  exception 
mentioned,  the  Federal  and  State  powers  of  taxation 
are  declared  to  be  concurrent;  and  if  the  United 
States  are  justified  in  taxing  State  banks,  the  same 
equal  and  concurrent  authority  will  justify  the  State 
in  taxing  the  Bank  of  the  United  States,  or  any 
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'Other  bank."  The  author  begins,  No.  34,  by  saying,  1819. 
"  I  flatter  myself  it  has  been  clearly  shown,  in  my 
last  number,  that  the  particular  States,  under  the  t. 
proposed  constitution,  would  have  co-Ectu4L  autho-  rjimL' 
rity  with  the  Union,  in  the  article  of  revenue,  except 
as  to  duties  on  imports."  Under  such  assurances 
from  those  who  made,  who  recommended,  and  car- 
ried, the  constitution,  and  who  were  supposed  best 
to  understand  it,  was  it  received  and  adopted  by 
the  people  of  these  United  States ;  and  now,  after 
a  lapse  of  nearly  thirty  years,  they  are  to  be  in- 
formed that  all  this  is  a  mistake,  all  these  assurances 
are  unwarranted,  and  that  the  Federal  Government 
does  possess  most  productive  and  important  powers 
of  taxation,  neither  on  imports,  exports,  or  tonnage, 
but  strictly  internal^  which  are  prohibited  to  the 
States.  The  question  then  was,  whether  the  Uni- 
ted States  should  have  any  command  of  the  inter- 
nal revenue ;  the  pretension  now  is,  that  they  shall 
enjoy  exclusively  the  best  portion  of  it.  The  ques- 
tion was  then  quieted  by  the  acknowledgment  of  a 
co-equal  right ;  it  is  now  to  be  put  at  rest  by  the 
prostration  of  the  State  power.  The  Federal  Go- 
vernment is  to  hold  a  power  by  implication  and  in- 
genious inference  from  general  words  in  the  consti-t 
tution,  which  it  can  hardly  be  believed  would  have 
been  suffered  in  an  express  grant.  If,  then,  the 
people  were  not  deceived  when  they  were  told  tha^ 
with  the  exceptions  mentioned,  the  State  right  of 
taxation  is  sacred  and  inviolable  ;  and  it  be  also  truer 
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M)9.  that  the  Bank  of  the  United  States  cannot  exist  un- 
^jjJIP^^J]^  der  the  exercise  of  that  right,  the  consequence  ought 
▼.  to  be,  that  the  Bank  must  not  exist;  for  if  it  can 
^*^l2^  *'  live  only  by  the  destruction  of  such  a  right — if  it 
can  live  only  by  the  exercise  of  a  power  which  this 
Court  solemnly  declared  to  be  a  ^^  violent  assumption 
of  power,  unwarranted  by  any  clause  in  the  consti- 
tution'"— we  cannot  hesitate  to  say,  let  it  not  live. 
But  in  truth  this  is  not  the  state  of  the  controversy. 
No  such  extremes  are  presented  for  our  choice.  We 
only  require,  that  the  bank  shall  not  violate  State 
rights,  in  establishing  itself,  or  its  branches  ;  that  it 
phM  be  submitted  to  the  jurisdiction  and  laws  of  the 
State,  in  the  same  manner  with  other  corporation^^ 
and  other  property  ;  and  all  this  may  be  done  with- 
out ruining  the  institution,  or  destroying  its  national 
uses.  Its  profits  will  be  diminished  by  contributing 
to  the  revenue  of  the  State ;  and  this  is  the  whole 
effect  that  ought,  in  a  fair  and  liberal  spirit  of  rea- 
isoning,  to  be  anticipated.  But,  at  all  events,  we 
show,  on  the  part  of  the  State,  a  clear,  general,  ab- 
solute, and  unqualified  right  of  taxation,  (with  the 
exception  stated ;)  and  protest  against  such  a  right 
being  made  to  yield  to  implications  and  obscure  con- 
structions of  indefinite  clauses  in  the  constitution. 
Such  a  right  must  not  be  defeated  by  doubtful  pre- 
tensions of  power,  or  arguments  of  convenience  or 
policy  to  the  government ;  much  less  to  a  private 
corporation.  It  is  not  a  little  alarming  to  trace  the 
progress  of  this  argument.  1.  The  power  to  raise 
the  bank  is  founded  on  no  provision  of  the  consti- 
tution that  has  the  most  distant  allusion  to  such  an 
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tnstltution ;  there  is  not  a  word  in  that  instrument  isid. 
that  would  suggest  the  idea  of  a  bank  to  the  most  ^^^^v^^ 
fertile  imagination  ;  but  the  bank  is  created  by  im-  v. 
plication  and  construction,  made  out  by  a  very  subtle  ^^i^J^^ 
course  of  reasoning ;  then,  by  another  implication, 
raised  on  the  former,  the  bank,  this  creature  of  con- 
struction, claims  the  right  to  enter  the  territory  of  a 
State  without  its  assent;  to  carry  on  its  business 
when  it  pleases,  and  where  it  pleases,  against  the 
will,  and  perhaps  in  contravention  of  the  policy,  of 
the  sovereign  owner  of  the  soil.  Having  such  great 
success  in  the  acquirement  of  implied  rights,  the  ex- 
periment is  now  pushed  further ;  and  not  contented 
with  having  obtained  two  rights  in  this  extraordinary 
way,  the  fortunate  adventurer  assails  the  sovereignty 
of  the  State,  and  would  strip  from  it  its  most  vital  and 
essential  power.  It  is  thus  with  the  famous  fig  tree 
of  India,  whose  branches  shoot  from  the  trunk  to  a 
considerable  distance;  then  drop  upon  the  earth, 
where  they  take  root  and  become  trees,  from  which 
also  other  branches  shoot,  and  plant  and  propagate 
and  extend  themselves  in  the  same  way,  until  gra- 
dually a  vast  surface  is  covered,  and  every  thing  pe- 
rishes in  the  spreading  shade. 

What  have  we  opposed  to  these  doctrines,  so 
just  and  reasonable?  Distressing  inconveniences 
ingeniously  contrived;  supposed  dangers;  fearful 
distrusts;  anticipated  violence  and  injustice  from 
the  States,  and  consequent  ruin  to  the  bank.  *  A 
right  to  tax  is  a  right  to  destroy,  is  the  whole 
amount  of  the  argument,  however  varied  by  inge- 
nuity, or  embellished  by  eloquence.  It  is  said  the 
States  will  abuse  the  power;  and  it3  exercise  will 
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f8!9.  produce  infinite  inconvenience  and  embarrassmeilt  to 
^j;^|<?^  the  bank.  Now  if  this  were  true,  it  cannot  help 
▼-  our  opponents ;  because  if  the  States  have  the  power 
Tfhad.  '  contended  for,  this  Court  cannot  take  it  from  them, 
under  the  fear  that  they  may  abuse  it ;  nor  indeed 
for  its  actual  abuse ;  and  if  they  have  it  not,  they 
may  not  use  it,  however  moderately  and  discreetly. 
Nor  is  there  any  more  force  in  the  argument,  that 
the  bank  property* will  be  subjected  to  double  or 
treble  taxation.  Each  State  \^ill  tax  only  the  capi- 
tal really  employed  in  it ;  and  it  is  always  in  the 
power  of  the  bank  to  show  how  its  capital  is  distri- 
buted. But  it  is  feared  the  capital  in  a  State  may 
be  taxed  in  gross ;  and  the  individual  stockholders 
also  taxed  for  the  same  stock.  Is  this  common  case 
of  a  double  taxation  of  the  same  article,  to  be  a 
cause  of  alarm  now  ?  Our  revenue  laws  abound 
with  similar  cases ;  they  arise  out  of  the  very  nature 
of  our  double  government.  So  says  the  Federalist; 
and  it  is  the  first  time  it  has  been  the  ground  of  com- 
plaint. Poll  taxes  are  paid  to  the  federal  and  State 
governments;  licenses  to  retail  spirits ;  land  taxes; 
and  the  whole  round  of  internal  duties,  over  which 
both  governments  have  a  concurrent,  and,  until  now, 
it  was  supposed,  a  co-equal  right.  Were  not  the 
State  banks  taxed  by  the  federal,  and  also  by  the 
State  governments ;  in  some  by  a  bonus  for  the  char- 
ter ;  in  others  directly  and  annually  ?  The  circum- 
stance, that  the  taxes  go  to  different  governments  in 
these  cases,  is  wholly  immaterial  to  those  who  pay; 
unless  it  is  that  it  increases  the  danger  of  excess  and 
oppression.     It  is  justly  remarked  on  this  subject^  by 
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the  Federalist^  that  our  security  from  excessive  bur*  ]8i9. 
theus  on  any  source  of  revenue,  must  be  found  in 
mutual  forbearance  and  discretion  in  the  use  of  the 
power ;  this  is  the  only  security,  and  the  authority*  ^^rjhu^^ 
of  this  Court  can  add  nothing  to  it.  When  that  fails, 
there  is  an  end  to  the  confederation,  which  is  founded 
on  a  reasonable  and  honourable  confidence  in  each 
other.  It  has  been  most  impressively  advanced,  that 
the  States,  under  pretence  of  taxing,  may  prohibit 
and  expel  the  banks ;  that  in  the  full  exercise  of  this 
power,  they  may  tax  munitions  of  war ;  ships  about 
to  sail  and  armies  on  their  march ;  nay,  the  spirit  of 
the  Court  is  to  be  aroused  by  the  fear  that  judicial 
proceedings  will  also  come  under  this  all  destroying 
power.  Loans  may  be  delayed  for  stamps,  and  the 
country  ruined  for  the  want  of  the  money.  But 
whenever  the  States  shall  be  in  a  disposition  to  up- 
root the  general  government,  they  will  take  more 
direct  and  speedy  means ;  and  until  they  have  this 
disposition,  they  will  not  use  these.  What  power 
may  not  be  abused ;  and  whom  or  what  shall  we 
trust,  if  we  guard  ourselves  with  this  extreme  cau- 
tion ?  The  common  and  daily  intercourse  between 
man  and  man ;  all  our  relations  in  society,  depend 
upon  a  reasonable  confidence  in  each  other.  It  is 
peculiarly  the  basis  of  our  confederation,  which  lives 
not  a  moment  after  we  shall  cease  to  trust  each 
other.  If  the  two  governments  are  to  regard  each 
other  as  enemies,  seeking  opportunities  of  injury  and 
distress,  they  will  not  long  continue  friends.  This 
sort  of  timid  reasoning  about  the  powers  of  the  go- 
vernment, has  not  escaped  tlie  authors  so  often  al- 
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.18194      laded  to;  who,  in  their  3 1st  number,  treat  it  very 
JjJJ^^JJV    properly.    Surely  the  argument  is  as  strong  against 
T.        giving  to  the  United  States  the  power  to  incorporate 
'  Tjiyni      a  bank  with  branches.    What  may  be  more  easily, 
or  more  extensively  abused ;  and  what  more  powerful 
engine  can  ^e  imagine  to  be  brought  into  operation 
against  the  revenues  and  rights  of  the  States  ?    If 
the  federal  government  must  have  a  bank  for  the 
purposes  of  its  revenue,  all  collision  will  be  avoided 
by  establishing  the  parent  bank  in  its  own  District, 
where  it  holds  an  exclusive  jurisdiction  ;  and  plant* 
ing  its  branches  in  such  States  as  shall  assent  to  it; 
and  using  State  banks  where  such  assent  cannot  be 
obtained.     Speaking  practically,  and  by  our  expe- 
rience, it  may  be  safely  asserted,  that  all  the  uses  of 
the  bank  to  the  government  might  be  thus  obtained. 
Nothing  would  be  wanting  but  profits  and  large  di- 
vidends to  the  stockholders,  which  are  the  real  ob- 
ject  in  this  contest     Whatever  may  be  the  right  of 
the  United  States  to  establish  a  bank,  it  cannot  be 
better  than  that  of  the  States.    Their  lawful  power 
to  incorporate  such  institutions,  has  never  yet  been 
questioned ;   whatever  may  be  in  reserve  for  them, 
when  it  may   be  found    "  necessary   and  proper'* 
for  the  interests  of  the  national  bank  to  crush  the 
State  institutions,   and  curtail  the  State  authority. 
Granting,  that  these  rights  are  equal  in  the  two  go- 
vernments ;  and  that  the  sovereignty  of  the  State, 
within  its  territory,  over  this  subject,  is  but  equal  to 
that  of  the  United  States ;  and  that  all  sovereign 
power  remains  undiminished  in  the  States,  except  in 
those  cases  in  which  it  has,  by  the  constitution,  been 
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expressly  and  exclusively  transferred  to  the  United       1819. 
States :  the  sovereign  power  of  taxation  (except  on  v^^^v-*^*^ 
foreign  commerce)  being,  in  the  language  of  the        t. 
Federalist,  co-equal  in  the  two  governments ;  it  foL-  ^^1^  *" 
lows,  as  a  direct  and  necessary  consequence,  that 
having  equal  powers  to  erect  banks,  and  equal  powd- 
ers of  taxation  on  property  of  that  description,  being 
neither  imports,  exports  or  tonnage,  whatever  juris- 
diction the  federal  government  may  exercise  in  this 
respect,  over  a  bank  created  by  a  State,  any  State 
may  exercise  over  a  bank  created  by  the  United 
States.    Now,  the  federal  government  has  assumed 
the  right  of  taxing  the  State  banks,  precisely  in  the 
manner  in  which  the  State  of  Maryland   has  pny- 
ceeded  against  the  bank  of  the  United  States ;  and 
as  this  right  has  never  been  resisted  or  questioned,  it 
may  be  taken  to  be  admitted  by  both  parties ;  and 
must  be  equal  and  common  to  both  parties,  or  the 
fundamental  principles  of  our    confederation   have 
been  strangely  mistaken,  or  are  to  be  violently  over^ 
thrown.     It  has  also  been  suggested  that  the  bank 
may  claim   a  protection  from  this  tax,   under  that 
clause  of  the  constitution,  which  prohibits  the  States 
from  passing  laws,  which  shall  impair  the  obliga- 
tion of  contracts.     The  charter  is  said  to  be  the  con- 
tract between  the  government  and  the  stockholders; 
and  the  interests  of  the  latter  will  be  injured  by  the 
tax  which  reduces  their  profits.   Many  answers  offer 
themselves  to  this  argument.     In  the  first  place,  the 
United  States  cannot,  either  by  a  direct  law,  or  by  a 
contract  with  a  third  party,  taken  away  any  right 
from  the  States  not  granted  by  the  constitution ;  they 
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1819.  cannot  do  collaterally  and  by  implication,  what  cannot 
be  done  directly.  Their  contracts  must  conform  to 
the  constitution,  and  not  the  constitution  to  their  con* 
^^Imil'*'  tracts.  If,  therefore,  the  States  have,  in  some  other 
way,  parted  with  this  right  of  taxation,  they  cannot 
be  deprived  of  it  by  a  contract  between  other  par- 
ties. Under  this  doctnne,  the  United  States  might 
contiract  away  every  right  of  every  State ;  and  any 
attempt  to  resist  it  would  be  called  a  violation  of  the 
obligations  of  a  contract.  Again;  the  United  States 
have  no  more  right  to  violate  contracts  than  the 
States,  and  surely  they  never  imagined  they  were 
doing  so,  when  they  taxed  so  liberally  the  stoc^k  of 
the  State  banks.  Again ;  it  might  as  well  be  said 
that  a  tax  on  real  estate,  imposed  after  a  sale  of  it, 
and  not  then  perhaps  contemplated,  or  new  duties 
imposed  on  merchandize  after  it  is  ordered^  violates 
the  contract  between  the  vendor  and  the  purchaser, 
and  diminishes  the  value  of  the  property.  In  fact, 
all  contracts  in  relation  to  property,  subject  to  taxa- 
tion, are  presumed  to  have  in  view  the  probability  or 
possibility  that  they  will  be  taxed  ;  and  the  happen- 
ing of  the  event  never  was  imagined  to  interfere 
with  the  contract,  or  its  lawful  obligations. 

The  Attorney- General^  for  the  plaintiff  in  error, 
argued,  1.  That  the  power  of  Congress  to  create  a 
bank  ought  not  now  to  he  questioned,  after  its  exer- 
cise ever  since  the  establishment  of  the  constitution, 
sanctioned  by  every  department  of  the  government : 
by  the  legislature,  in  the  charter  of  the  bank,  and 
other  laws  connected  with  the  incorporation  ;  by  the 
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executive,  in  its  assent  to  those  laws  ;  and  hy  the       isiq* 
judiciary,  in  carrying  them  into  effect.     After  such   JjI^J^J^ 
a  lapse  of  time,  and  so  many  concurrent  acts  of  the        ▼• 
public  authorities,  this  exercise  of  power  must  be      ryiud. 
considered  as  ratified  by  the  voice  of  the  people,  and 
sanctioned  by  precedent.     In  the  exercise  of  criminal 
judicature,  the  question  of  constitutionality  could  not 
have    been    overlooked  by  the  Courts,  who  have 
so  often  inflicted  punishment  for  acts  which  would 
be  no  crimes,  if  these  laws  were  repugnant  to  th.e 
fundamental  law. 

2.  The  power  to  establish  such  a  corporation  i^ 
implied,  and  involved  in  the  grant  of  specific  powers 
in  the  constitution ;  because  the  end  involves  the 
means  necessary  to  carry  it  into  effect.  '  A  power 
without  the  means  to  use  it,  is  a  nullity.  But  we 
are  not  driven  to  seek  for  this  power  in  implication : 
because  the  constitution,  after  enumerating  certain 
specific  powers,  expressly  gives  to  Congress  the 
power  ^'  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  oth^r  powers  vested  by  this  constitu- 
tion in  the  government  of  the  United  States,  or  in 
any  department  or  officer  thereof."  If,  therefore,  the- 
act  of  Congress  establishing  the  bank  was  necessary 
and  proper  to  carry  into  execution  any  one  or  more 
of  the  enumerated  powers,  the  authority  to  pass  it 
is  expressly  delegated  to  Congress  by  the  constitution. 
We  contend  that  it  was  necessary  and  proper  to  carry 
into  execution  several  of  the  enumerated  powers^ 
such  as,  the  power  of  levying  and  collecting  taxes 
throughout  this  widely  extended  empire  3  of  paying 

V(jt.  IV.  fs 
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1819.  the  public  debts,  both  id  the  United  States  and  in 
""^^'''"^^^  foreign  countries ;  of  borrowing  money,  at  home  and 
▼.  abroad ;  of  regulating  commerce  with  foreign  oa-* 
^^laD^*  tions,  and  among  the  several  States ;  of  raising  and 
supporting  armies  and  a  navy  ;  and  of  carrying  on 
war.  That  banks,  dispersed  throughout  the  country, 
are, appropriate  means  of  carrying  into  execution  all 
these  powers,  cannot  be  denied.  Our  history  fur-^ 
nishea  abundant  experience  of  the  utility  of  a  na- 
tional bank  as  an  instrument  of  finance.  It  will  be 
found  in  the  aid  derived  to  the  public  cause  from 
the  Bank  of  North  America,  established  by  Con- 
gress, during  the  war  of  the  revolution ;  in  the  great 
utility  of  the  former  bank  of  the  United  States ;  and 
in  the  necessity  of  resorting  to  the  instrumentality 
of  the  banks  incorporated  by  the  States,  during  the 
interval  between  the  expiration  of  the  former  charter 
of  the  United  States  Bank  in  1811,  and  the  establish- 
ment of  the  present  bank  in  1816 ;  a  period  of  war, 
the  calamities  of  which  were  greatly  aggravated  by 
the  want  of  this  convenient  instrument  of  finance. 
Nor  is  it  required  that  the  power  of  establishing  such 
a  monied  corporation  should  be  indispensably  neces- 
sary to  the  execution  of  any  of  the  specified  powers 
of  the  government.  An  interpretation  of  this  clause 
of  the  constitution  so  strict  and  literal,  would  render 
every  law  which  could  be  passed  by  Congress  un- 
constitutional :  for  of  no  particular  law  can  it  be 
predicated,  that  it  is  absolutely  and  indispensably  ne- 
cessary to  carry  into  effect  any  of  the  specified  pow- 
ers ;  since  a  different  law  might  be  imagined,  which 
could  be  enacted  tending  to  the  same  object,  though 
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not  equally  well  adapted  to  attain  it.    As  the  inevi-      isi9. 
table  consequence  of  giving  this  very  restricted  sense  ^JI^^JJ^ 
to  the  word  ^^  necessary,''  would  be  to  annihilate  the        y- 

.,  /.  ,  ,  J  state  of  M»n 

very  powers  it  professes  to  create ;  and  as  so  gross  i^imi^^ 
an  absurdity  cannot  be  imputed  to  the  firamers  of  the 
constitution,  this  interpretation  must  be  rejected. 
Another  not  less  inadmissible  consequence  of  this 
construction  is,  that  it  is  fatal  to  the  permanency  of 
the  constitutional  powers ;  it  makes  them  dependent 
for  their  being  on  extrinsic  circumstances,  which,  as 
these  are  perpetually  shifting  and  changing,  must 
produce  correspondent  changes  in  the  essence  of  the 
powers  on  which  they  depend.  But  surely  the  con- 
stitutionality of  any  act  of  Congress  cannot  depend 
upon  such  circumstances.  They  are  the  subject  of 
legislative  discretion,  not  of  judicial  cognizance. 
Nor  does  this  position  conflict  with  the  doctrine  of 
the  Court  in  Sturges  v.  Crowninshield."*  The  Court 
has  not  said,  in  that  case,  that  the  powers  of  Con* 
gress  are  shifting  powers,  which  may  or  may  not  be 
constitutionally  exercised,  according  to  extrinsic  or 
temporary  circumstances ;  but  it  has  merely  deter? 
mined,  that  the  power  of  the  State  le^slatures  over 
the  subject  of  bankruptcies  is  subordinate  to  that  of 
Congress  on  the  same  subject,  and  cannot  be  exer- 
cised so  as  to  conflict  with  the  uniform  laws  of  bank- 
ruptcy throughout  the  Union  which  Congress  may 
establish.  The  power,  in  this  instance,  resides  per- 
manend  J  in  Congress,  whether  it  chooses  to  exercise 
it  or  not ;  but  its  exercise  on  the  part  of  the  States 

a  Ante,  p.  12S. 
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1819.  ^^  precarious,  and  dependent,  in  certain  respects,  upon 
^•^-v'^^  its  actual  exercise  by  Congress.  The  Convention 
y^  well  knew  that  it  was  utterly  vain  and  nugatory  to 
^***lild!**'  &^^  ^^  Congress  certain  specific  powers,  without 
the  means  of  enforcing  those  powers.  The  auxiliary 
means,  which  are  necessary  for  this  purpose,  are 
those  which  are  useful  and  appropriate  to  produce 
the  particular  end.  "Necessary  and  proper"  are, 
then,  equivalent  to  needful  and  adapted.  Such  is 
the  popular  sense  in  which  the  word  necessary  is 
tometimes  used.  That  use  of  it  is  confirmed  by  the 
best  authorities  among  lexicographers.  Among  other 
definitions  of  the  word  "  necessary,''  Johnson  gives 
"  needful ;"  and  he  defines  "  need,"  the  root  of  the 
latter,  by  the  words  "  want,  occasion."  Is  a  law, 
then,  wantedy  is  there  occasion  for  it,  in  order  to 
carry  into  execution  any  of  the  enumerated  powers 
of  the  national  government ;  Congress  has  the  power 
of  passing  it.  To  make  a  law  constitutional,  nothing 
more  is  necessary  than  that  it  should  be  fairly  adapted 
to  carry  into  effect  some  specific  power  given  to  Con- 
gress. This  is  the  only  interpretation  which  can 
give  effect  to  this  vital  clause  of  the  constitution  j 
and,  being  consistent  with  the  rules  of  the  language, 
is  not  to  be  rejected  because  there  is  another  inter- 
pretation equally  consistent,  with  the  same  rules,  but 
wholly  inadequate  to  convey  what  must  have  been 
the  intention  of  the  Convention.  Among  the  mul- 
titude of  means  to  carry  into  execution  the  powers 
expressly  given  to  the  national  government,  Con- 
gress is  to  select,  from  time  to  time,  such  as  are  most 
fit  for  the  purpose.     It  would  have  been  impossiWe 
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to  enumerate  them  all  in  the  constitution;  and  ft  1319. 
specification  of  some,  omitting  others,  would  hare  'tJP^'^^ 
been  wholly  useless.  The  Court,  in  inquiring  whe-  t. 
ther  Congress  has  made  a  selection  of  constitutional  ^^^i^id.^' 
means,  is  to  compare  the  law  in  question  with  the 
powers  it  is  intended  to  carry  into  execution ;  not 
in  order  to  ascertain  whether  other  or  better  means 
might  have  been  selected,  for  that  is  the  legislatire 
province,  but  to  see  whether  those  which  have  been 
chosen  have  a  natural  connection  with  any  specific 
power ;  whether  they  are  adapted  to  give  it  efiect ; 
whether  they  are  appropriate  means  to  an  end.  It 
cannot  be  denied,  that  this  is  the  character  of  the 
Bank  of  the  United  States.  But  it  is  said,  that  the 
government  might  use  private  bankers,  or  the  banks 
incorporated  by  the  States,  to  carry  on  their  fiscal 
operations.  This,  however,  presents  a  mere  ques* 
tion  of  political  expediency,  which,  it  is  repeated,  is 
exclusively  for  legislative  consideration ;  which  has 
been  determined  by  the  legislative  wisdom ;  and  can- 
not be  reviewed  by  the  Court.  It  is  objected,  that 
this  act  creates  a  corporation ;  which,  being  an  exer- 
cise of  a  fundamental  power  of  sovereignty,  can  only  ^ 
be  claimed  by  Congress,  under  their  grant  of  specific 
powers.  But  to  have  enumerated  the  power  of  es- 
tablishing corporations  among  the  specific  powers  of 
Congress,  would  have  been  to  change  the  whole  plan 
of  the  constitution ;  to  destroy  its  simplicity,  and  load 
it  with  all  the  complex  details  of  a  code  of  private  ju- 
risprudence. The  power  of  establishing  corpora- 
tions is  not  one  of  the  ends  of  government ;  it  is  only 
a  class  of  means  for  accomplishing  its  ends.  An  enu- 
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1819.  meration'  of  this  particular  class  of  means,  omitting 
^jljjjj^  all  others,  would  have  been  a  useless  anomaly  in  the 
▼•  constitution.  It  is  admitted,  that  this  is  an  act  of  so*- 
lyliuii.  vereignty,  and  so  is  any  other  law.  If  the  authority  of 
establishing  corporations  be  a  sovereign  power,  the 
United  States  are  sovereign,  as  to  all  the  powers  speci- 
fically given  to  their  government,  and  as  to  all  others 
necessary  and  proper  to  carry  into  effect  those  speci- 
fied. If  the  power  of  chartering  a  corporation  be  ne- 
cessary and  proper  for  this  purpose.  Congress  has  it 
to  an  extent  as  ample  as  any  other  sovereign  legisla- 
ture. Any  government  of  limited  sovereignty,  can 
create  corporations  only  with  reference  to  the  limited 
powers  that  government  possesses.  The  inquiry 
then  reverts,  whether  the  power  of  incorporating  a 
banking  company,  be  a  necessary  and  proper  means 
of  executing  the  specific  powers  of  the  national  go- 
vernment. The  immense  powers  incontestably  given, 
show  that  there  was  a  disposition,  on  the  part  of  the 
people,  to  give  ample  means  to  carry  those  powers 
into  effect.  A  State  can  create  a  corporation,  in  vir- 
tue of  its  sovereignty,  without  any  specific  authority 
for  that  purpose,  conferred  in  the  State  constitutions. 
The  United  States  are  sovereign  as  to  certain  specific 
objects,  and  may,  therefore,  erect  a  corporation  for 
the  purpose  of  effecting  those  objects.  If  the  incor- 
porating power  had  been  expressly  granted  as  an  end^ 
it  would  have  conferred  a  power  not  intended;  if 
granted  as  a  means^  it  would  have  conferred  nothing 
more  than  was  before  given  by  necessary  implication. 
Nor  does  the  rule  of  interpretation  we  contend  for, 
sanction  any  usurpation,  on  the  part  of  the  nation- 
al government ;  since,,  if  the  argument  be,  that  the 
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implied  powers  of  the  constitution  may  be  assumed      iei9. 
and  exercised,  for  purposes  not  really  connected  with  ^^-^^v^^Li^ 
the  powers  specifically  granted,  under  colour  of  some        t.  . 
imaginary  relation  between  them :  the  answer  is,  that  ^^^l^jf  ** 
this  is  nothing  more  than  arguing  from  the  abuse  of 
constitutional  powers,  which  would  equally  apply 
against  the  use  of  those  that  are  confessedly  granted 
to  the  national  government;  that  the  danger  of  the 
abuse  will  be  checked  by  the  judicial  department, 
which,  by  comparing  the  means  with  the  proposed 
end,  will  decide  whether  the  connection  is  real,  or 
assumed  as  the  pretext  for  the  usurpation  of  powers 
not  belonging  to  the  government ;  and  that  whatever 
may  be  the  magnitude  of  the  danger  from  this  quar* 
ter^  it  is  not  equal  to  that  of  annihilating  the  powers 
of  the  government,  to  which  the  opposite  doctrine 
would  inevitably  tend. 

3.  If,  then,  the  establishment  of  the  parent  bank 
itself  be  constitutional,  the  right  to  establish  the 
branches  of  that  bank  in  the  different  States  of  the 
Union  follows,  as  an  incident  of  the  principal  pow- 
er. The  expediency  of  this  ramification  Congress  is 
alone  to  determine.  To  confine  the  operations  of  the 
bank  to  the  District  of  Columbia,  where  Congress 
has  the  exclusive  power  of  legislation,  would  be  as  . 
absurd  as  to  confine  the  Courts  of  the  United  States  to 
this  District.  Both  institutions  are  wanted,  wherever 
the  administration  of  justice  or  of  the  rei^nue  is 
wanted.  The  right,  then,  to  establish  these  branches, 
is  a  necessary  part  of  the  means.  This  right  is  not 
delegated  by  Congress  to  the  parent  bank.  The  act 
of  Congress  for  the  establishment  of  offices  of  dfe- 
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1819.  meration'  of  this  particular  class  of  means,  omitting 
^j;^Yj^  all  others,  would  have  been  a  useless  anomaly  in  the 
▼•  constitution.  It  is  admitted,  that  this  is  an  act  of  so- 
YjhuML  vereignty,  and  so  is  any  other  law.  If  the  authority  of 
establishing  corporations  be  a  sovereign  power,  the 
United  States  are  sovereign,  as  to  all  the  powers  speci- 
fically given  to  their  government,  and  as  to  all  others 
necessary  and  proper  to  carry  into  effect  those  speci- 
fied. If  the  power  of  chartering  a  corporation  be  ne- 
cessary and  proper  for  this  purpose.  Congress  has  it 
to  an  extent  as  ample  as  any  other  sovereign  legisla- 
ture. Any  government  of  limited  sovereignty,  can 
create  corporations  only  with  reference  to  the  limited 
powers  that  government  possesses.  The  inquiry 
then  reverts,  whether  the  power  of  incorporating  a 
banking  company,  be  a  necessary  and  proper  means 
of  executing  the  specific  powers  of  the  national  go- 
vernment. The  immense  powers  incontestably  given, 
show  that  there  was  a  disposition,  on  the  part  of  the 
people,  to  give  ample  means  to  carry  those  powers 
into  effect.  A  State  can  create  a  corporation,  in  vir- 
tue of  its  sovereignty,  without  any  specific  authority 
for  that  purpose,  conferred  in  the  State  constitutions. 
The  United  States  are  sovereign  as  to  certain  specific 
objects,  and  may,  therefore,  erect  a  corporation  for 
the  purpose  of  effecting  those  objects.  If  the  incor- 
porating power  had  been  expressly  granted  as  an  end^ 
it  would  have  conferred  a  power  not  intended;  if 
granted  as  a  means^  it  would  have  conferred  nothing 
more  than  was  before  given  by  necessary  implication. 
Nor  does  the  rule  of  interpretation  we  contend  for, 
sanction  any  usurpation,  on  the  part  of  the  nation- 
al government ;  since,,  if  the  argument  be,  that  the 
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implied  powers  of  the  constitution  may  be  aissumed      iei9. 
and  exercised,  for  purposes  not  really  connected  with  ^^^^^"^^ 
the  powers  specifically  granted^  under  colour  of  some        t. 
imaginary  relation  between  them :  the  answer  is,  that  ^^^J^jf  *' 
this  is  nothing  more  than  arguing  from  the  abuse  of 
sonstitutional  powers,  which  would  equally  apply 
against  the  use  of  those  that  are  confessedly  granted 
to  the  national  government ;  that  the  danger  of  the 
abuse  will  be  checked  by  the  judicial  department, 
which,  by  comparing  the  means  with  the  proposed 
end,  will  decide  whether  the  connection  is  real,  or 
assumed  as  the  pretext  for  the  usurpation  of  powers 
not  belonging  to  the  government;  and  that  whatever 
may  be  the  magnitude  of  the  danger  from  this  quar* 
ter^  it  is  not  equal  to  that  of  annihilating  the  powers 
of  the  government,  to  which  the  opposite  doctrine 
would  inevitably  tend. 

3.  If,  then,  the  establishment  of  the  parent  bank 
itself  be  constitutional,  the  right  to  establish  the 
branches  of  that  bank  in  the  different  States  of  the 
Union  follows,  as  an  incident  of  the  principal  pow- 
er. The  expediency  of  this  ramification  Congress  is 
alone  to  determine.  To  confine  the  operations  of  the 
bank  to  the  District  of  Columbia,  where  Congress 
has  the  exclusive  power  of  legislation,  would  be  as  , 
absurd  as  to  confine  the  Courts  of  the  United  States  to 
this  District.  Both  institutions  are  wanted,  wherever 
the  administration  of  justice  or  of  the  rci^nue  is 
wanted.  The  right,  then,  to  establish  these  branches, 
is  a  necessary  part  of  the  means.  This  right  is  not 
delegated  by  Congress  to  the  parent  bank.  The  act 
of  Congress  for  the  establtshmcnt  of  offices  of  dls- 
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1819.  ^oant  and  deposit,  leaves  the  time  and  place  of  theiir 
^"tr^ny^.  establishment  to  the  directors,  as  a  matter  of  detail. 
y.  When  established,  thej  rest,  not  on  the  authority  of 
i7iaBd.  ^*  ^^^  parent  bank,  but  on  the  authority  of  Congress. 
4.  The  only  remaining  question  is,  whether  the  act 
of  the  State  of  Maryland,  for  taxing  the  bank  thus 
incorporated,  be  repugnant  to  the  constitution  of  the 
United  States  ?  We  insist  that  any  such  tax,  by  au- 
thority of  a  State,  would  be  unconstitutional,  and 
that  this  act  is  so,  from  its  peculiar  provisions.  But 
it  is  objected,  that,  by  the  10th  amendment  of  the 
constitution,  all  poWei:s  not  expressly  delegated  to  the 
United  States,  nor  prohibited  to  the  States,  are  re- 
served to  the  latter.  It  is  said,  that  this  being  neither 
delegated  to  the  one,  nor  prohibited  to  the  other, 
must  be  reserved :  And  it  is  also  said,  that  the  only  pro- 
hibition on  the  power  of  State  taxation,  which  does 
exist,  excludes  this  case,  and  thereby  leaves  it  to  the 
original  power  of  the  States.  The  only  prohibition 
is,  as  to  laying  any  imposts,  or  duties  on  imports  and 
exports,  or  tonnage  duty,  and  this  not  being  a  tax  of 
that  character,  is  said  not  to  be  within  the  terms  of 
the  prohibition ;  and,  consequently,  it  remains  under 
the  authority  of  the  States.  But,  we  answer,  that 
this  does  not  contain  the  whole  sum  of  constitutional 
restrictions  on  the  authority  of  the  States.  There  is 
another  clause  in  the  constitution,  which  has  the 
effect  of  a  prohibition  on  the  exercise  of  their  autho- 
rity, in  numerous  cases.  The  6th  article  of  the  con- 
stitution of  the  United  States,  declares,  that  the  law9 
made  in  pursuance  of  it,  ^'  shall  be  the  supreme  law 
of  the  land,  any  thing  in  the  constitution,  or  laws  of 
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any  State  to  the  contrary  not  withstanding/'  By  1819. 
this  declarati(»i,  the  States  are  prohibited  from  pass*  ^^'v^^^ 
ing  any  acts  which  shall  be  repugnant  to  a  law  of  the  r. 
United  States.  The  Court  has  alieady  instructed  ^^^^HH^ 
us  in  the  doctrine,  that  there  are  certain  powers, 
which,  from  their  nature,  are  exclusively  vested  in 
Congress."  So  we  contend  here,  that  the  only  ground 
on  which  the  constitutionality  of  the  bank  is  main* 
tainable,  excludes  all  interference  with  the  exercise 
of  the  power  by  the  States.  This  ground  is,  that  the 
bank,  as  ordained  by  Congress,  is  an  iastrument  to 
carry  into  execution  its  specified  powers ;  and  in  or* 
der  to  enable  this  instrument  to  operate  effectually,  it 
must  be  under  the  direction  of  a  single  head.  It  can- 
not be  interfered  with,  or  controlled  in  any  manner,  ^ 
by  the  States,  without  putting  at  hazard  the  accom- 
plishment of  the  end,  of  which  it  is  but  a  means. 
But  the  asserted  power  to  tax  any  of  the  instiiutions 
of  the  United  States,  presents  directly  the  question  of 
the  supremacy  of  their  laws  over  the  State  laws.  If 
this  power  really  exists  in  the  States,  its  natural  and 
direct  tendency  is  to  annihilate  any  power  which  be- 
longs to  Congress,  whether  express  or  implied.  All 
the  powers  of  the  national  government  are  to  be  exe- 
cuted in  the  States,  and  throughout  the  States ;  and 
if  the  State  legislatures,  can  tax  the  instruments  by 
which  those  powers  are  executed,  they  may  entirely 
defeat  the  execution  of  the  powers.  If  they  may  tax 
an  institution  of  finance,  they  may  tax  the  proceed- 
ings in  the  Courts  of  the  United  States.     If  they  may 

a  Vide  Sturges  v.  CrowQimhieldy  ante,  p.  122. 
Vol.  IV.  46 
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1813.      tax  to  one  degree,  they  may  tax  to  any  degree ;  and 
MCuiiootk  iiothing  but  their  own  discretion  can  impose  a  limit 
state  of  M  -  "P^^  ^^^^  exercise  of  their  authority.     They  may  tax 
rj^land.      both  the  bank  and  the  Courts,  so  as  to  expel  them 
from  the  States.     But,  surely,  the  framers  of  the 
cmistitution  did  not  intend  that  the  exercise  of  all  the 
powers  of  the  national  government  should  depend 
upon  the  discretion  of  the  State  governments.     This 
was  the  vice  of  the  former  confederation,  which  it 
was  the  object  of  the  new  constitution  to  eradicate. 
It  is  a  direct  collision  of  powers  between  the  two  go- 
vernments.    Congress  says,  there  shall  be  a  branch  of 
the  bank  in  the  State  of  Maryland.  That  State  says, 
^  there  shall  not.     Which  power  is  supreme?   Besides, 

^  the  charter,  which  is  a  contract  between  the  United 

States  and  the  corporation,  is  violated  by  this  act  of 
Maryland.  A  new  condition  is  annexed  by  a  so- 
vereignty which  was  no  party  to  the  contract.  The 
franchise,  or  corporate  capacity,  is  taxed  by  a  legis- 
lature, between  whom  and  the  object  of  taxation  there 
18  no  political  connection. 

Mr.  Jones,  for  the  defendants  in  error,  contended, 
1.  That  this  was  to  be  considered  as  an  open  ques- 
tion, inasmuch  as  it  had  never  before  been  submitted 
to  judicial  determination.  The  practice  of  the  go- 
vernment, however  inveterate,  could  never  be  con- 
sidered as  sanctioning  a  manifest  usurpation ;  still 
less  could  the  practice,  under  a  constitution  of  a  date 
so  recent,  be  put  in  competition  with  the  cotempo- 
rafneous  exposition  of  its  illustrious  authors,  as  re- 
corded for  our  instruction,  in  the  ^^  Letters  of  Pub- 
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lius,  ^'  or  the  Federalist.     The  interpretation  of  the       i8i9. 
constitution,  which  was  contended  for  by  the  State  "^Jli^^II^ 
of  Maryland,  would  be  justified  from  that  text  book,         ▼• 
containing  a  commentary,  such  as  no  other  age  or     rjiuid. 
nation  furnishes,  upon  its  public  law. 

2.  It  is  insisted,  that  the  constitution  was  formed 
and  adopted,  not  by  the  people  of  the  United  States 
at  large,  but  by  the  people  of  the  respective  States. 
To  suppose  that  the  mere  proposition  of  this  fundar 
mental  law  threw  the  American  people  into  one  ag- 
gregate mass,  would  be  to  assume  what  the  instru- 
ment  itself  does  not  profess  to  establish.     It  is, 
therefore,  a  compact  between  the  States,  and  all  the 
powers  which  are  not  expressly  relinquished  by  it, 
are  reserved  to  the  States.     We  admit,  that  the  10th 
amen^iment  to  the  constitution  is  merely  declaratory ; 
that  it  was  adopted  ex  abundanti  cautela ;  and  that 
with  it  nothing  more  is^  reserved  than  would  have 
been  reserved  without  it     But  it  is  contended,  on 
the  other  side,  that  not  only  the  direct  powers,  but 
all  incidental  powers,  partake  of  the  supreme  power, 
which  is  sovereign.     This  is  an  inherent  sophism  in 
the  opposite  argument,  which  depends  on  the  conver- 
sion and  ambiguity  of  terms.     What  is  meant  by 
sovereign  power  ?  It  is  modified  by  the  terms  of  the 
grant  under  which  it  was  given.     They  do  not  im- 
port sovereign  power  generally,  but  sovereign  power 
limited  to  particular  cases ;  and  the  question  again 
recurs,  whether  sovereign  power  was  given  in  this 
particular  case.     Is  it  true,  that  by  conferring  sove- 
reign powers  on  a  limited,  delegated  government| 
sovereign  means  are  also  granted  f    Is  there  no  re^ 
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1819.      striction  as  to  the  means  of  exercising  a  general 
^^T'C^    power  ?    Sovereignty  was  vested  in  the  former  con- 
-    y.        federation  as  fully  as  in  the  present  national  govem- 
lyiaud.  *  ment     There  was  nothing  which  forbad  the  old 
confederation  from  taxing  the  people,  except  that 
three  modes  of  raising  revenue  were  pointed  out, 
and  they  could  resort  to  no  other.     All  the  powers 
given  to  Congress  under  that  system,  except  taxa- 
tion, operated  as  directly  on  the  people,  as  the  powers 
given  to  the  present  government    The  constitution 
does  not  profess  to  prescribe  the  ends  merely  foe 
which  the  government  was  instituted,  but  also  to  de* 
tail  the  most  important  means  by  which  they  were 
to  be  accomplished.    ^^  To  levy  and  collect  taxes,^' 
**  to  borrow  money,''  "  to  pay  the  public  debts,''  "  to 
raise  and  support  armies,"  ^^  to  provide  and  maintain 
H  navy,"  are  not  the  ends  for  which  this  or  any  other 
just  government  is  established.     If  a  banking  cor- 
poration can  be  said  to  be  involved  in  either  of  these 
means,  it  must  be  as  an  instrument  to  collect  taxes, 
to  borrow  money,  and  to  pay  the  public  debts.     Is  it 
such  an  instrument  P  It  may,  indeed,  facilitate  the 
operation  of  other  financial  institutions ;  but  in  its 
proper  and  natural  character,  it  is  a  commercial  in- 
stitution, a  partnership  incorporated  for  the  purpose 
of  carrying  on  the  trade  of  banking.     But  we  con* 
tend  that  the  government  of  the  United  States  must 
confine  themselves,  in  the  collection  and  expendi- 
ture of  revenue,  to  the  means  which  are  specifically 
enumerated   in   the  constitution,  or  such  auxiliary 
means  as  are  naturally  connected  with  the  specific 
means.    But  what  natural  connection  is  there  be- 
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tween  the  collectkm  of  taxes,  and  the  incorporation      I819. 
of  a  codapamy  of  bankers  P    Can  it  possibly  be  said,  m^cuIIo^ 
that  because  Congress  is  invested  with  the  power  of  ^^Ic^m^ 
raising  and  supporting  armies,  that  it  may  give  a     ijUad. 
charter  of  monopoly  to  a  trading  corporation  as  a 
bounty  fcMr  enlisting  men  ?  Or  that,  under  its  more 
analogous  power  of  regulating  commerce,  it  may 
establish  an  East  or  a  West  India  company,  with  the 
exclusive  privilege  oi  trading  with  those  parts  of  the 
world  ?    Can  it  establbh  a  corporation  of  farmers 
of  the  revenue,  or  burthen  the  internal  industry  of 
the  States  with  vexatious  monopolies  of  their  staple 
productions?    There  is  an  obvious  distinction  be* 
tween  those  means  which  are  incidental  to  the  par- 
ticular power,,  which  follow  as  a  corollary  from  it, 
and  those  which  may  be  arbitrarily  assumed  as  con- 
venient to  the  execution  of  the  power,  or  usurped 
under  the  pretext  of  necessity.     For  example :  the 
power  of  coining  money  implies  the  power  of  est;a- 
blishing  a  mint.    The  power,  of  laying  and  collect- 
ing taxes  implies  the  power  of  regulating  the  mode 
of  assessment  and  collection,  and  of  appointing  re- 
venue officers;  but  it  does  not  imply. the  power  of 
establishing  a  great  banking  corporation,  branching 
out  into  every  district  of  the  country,  and  inundating 
it  with  a  flood  of  paper  money.     To  derive  such  a 
tremendous  authority  from  implication,  would  be  to 
change  the  subordinate  into  fundamental  powers ;  to 
make  the  implied  powers  greater  than  those  which 
are  expressly  granted ;   and  to  change  the  whole 
scheme  and  theory  of  the  government.     It  is  well 
known,  that  many  of  the  powers  which  are  ex- 
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1819.      pressly  granted  to  the  national  government  in  th0 
'^-^'^^^^^^    consitution,  were  mo^  reluctantly  conceded  by  the 
r.        people,  who  were  lulled  into  confidence  by  the  as- 
^^J^^.  *■  surances  of  its  advocates,  that  it  contained  no  latent 
ambiguity,  but  was  to  be  limited  to  the  literal  terms 
of  the  grant :  and  in   order  to  quiet  all  alarm,  the 
10th  article  of  amendments  was  added,   declaring 
"  that  the  powers  not  delegated  to  the  United  States 
by  the  constitution,    nor  prohibited   by  it  to  the 
States,  are  reserved  to  the  States  respectively,  or  to 
the  people."     It  would  seem  that  human  language 
could  not  furnish  words  less  liable  to  misconstruc- 
tion!    But  it  is  contended,  that  the  powers  expressly 
granted  to  the  national  government  in  the  constitu- 
tion, are  enlarged  to  an  indefinite  extent,   by   the 
sweeping  clause,  authorizing  Congress  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  powers  expressly  delegatc^d  to 
the  national  government,  or  any  of  its  departments  or 
officers.     Now,  we  insist,  that  this  clause  shows  that 
the  intention  of  the  Convention  was,  to  define  the 
powers  of  the  government  with  the  utmost  precision 
and  accuracy.     The  creation  of  a  sovereign  legisla- 
ture implies  an  authority  to  pass  laws  to  execute  its 
given  powers.     This  clause  is  nothing  more  than  a 
declaration  of  the  authority  of  Congress  to  make  lawSj 
to  execute  the  powers  expressly  granted  to  it,  and  the 
other  departments  of  the  government.     But  the  laws 
which  they  are  authorized  to  make,  are  to  be  such  as 
zre  necessary  and  proper  for  this  purpose.     No  terms 
could  be  found  in  the  language  more  absolutely  ex- 
cluding a  general  and  unlimited   discretion   than 
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these.  It  is  not  "  necessiary  or  proper,"  but  "  neces*  1319. 
sary  and  proper.?'  The  means  used  must  have  both  Jjj!^''^?*^ 
these  qualities.  It  must  be,  not  merely  convenient —  t. 
fit — adapted-^proper,  to  the  accomplishment  of  the  f^iAod. 
end  in  view  ;  it  must  likewise  be  necessary  for  the 
accomplishment  of  that  end.  Many  means  may 
be  proper  which  are  not  necessary;  because  the 
end  may  be  attained  without  them.  The  word  "  ne- 
cessary,'' is  said  to  be  a  synonyme  of  "  needful." 
But  both  these  words  are  defined  ^^  indispensably  re- 
quisite ;"  and  most  certainly  this  is  the  sense  in  which 
the  word  ^^  necessary"  is  used  in  the  constitution. 
To  give  it  a  more  lax  sense,  would  be  to  alter  the 
whole  chantcter  of  the  government  as  a  sovereignty 
of  limited  powers.  This  is  not  a  purpose  for  which 
violence  should  be  done  to  the  obvious  and  natural 
sense  of  any  terms,  used  in  an  instrument  drawn  up 
with  great  simplicity,  and  with  extraordinary  preci- 
sion. The  only  question,  then,  on  this  branch  of  the 
argument,  will  be,  whether  the  establishment  of  a 
banking  corporation  be  indispensably  requisite  to  exe- 
cute any  of  the  express  powers  of  the  government  ? 
So  far  as  the  interest  of  the  United  States  is  con- 
cerned as  partners  of  this  company  of  bankers,  or  so 
far  as  the  corporation  may  be  regarded  as  an  execu- 
tive officer  of  the  government,  acquiring  real  and 
personal  property  in  trust  for  the  use  of  the  govern- 
ment, it  may  be  asked,  what  right  the  United  States 
have  to  acquire  property  of  any  kind,  except  that 
purchased  by  the  consent  of  the  legislature  of  the 
State  in  which  such  property  may  be,  for  the  erec- 
tion of  forts,  magazines,  &c.;  and  ships  or  muni- 
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1819.  ^'  the  Federalist''  is  express,  that  the  taxing  power  of 
^^^^^  CoDgress  does  not  exclude  that  of  the  States  over  any 
Y.  Other  objects  except  these.  If,  then,  the  exercise  of 
ryland,  *'  ^^^  taxing  power  of  Congress  does  not  exclude  that 
of  the  States,  why  should  tlie  exercise  of  any  other 
power  by  Congress,  exclude  the  power  of  taxatioa 
by  the  States  ?  If  an  express  power  will  not  ex- 
clude it,  shall  an  implied  power  have  that  effect? 
If  a  power  of  the  same  kind  will  not  exclude  it, 
shall  a  power  of  a  different  kind  ?  The  unlimited 
power  of  taxation  results  from  State  sovereignty.  It 
is  expressly  taken  away  only  in  the  particular  in- 
stances mentioned.  Shall  others  be  added  by  impli- 
cation? Will  it  be  pretendejl  that  there  are  two 
species  of  sovereignty  in  our  government  ?  Sovereign 
power  is  absolute,  as  to  the  objects  to  which  it  may 
be  applied  But  the  sovereign  power  of  taxation  in 
the  States,  may  be  applied  to  all  other  objects,  ex- 
cept imposts  and  tonnage :  Its  exercise  cannot,  there- 
fore, be  limited  and  controlled  by  the  exercise  of 
another  sovereign  power  in  Congress.  The  right  of 
both  sovereignties  are  co-equal  and  co-extensive. 
The  trade  of  banking  may  be  taxed  by  the  State  of 
Maryland ;  the  United.  States  may  incorporate  a 
company  to  carry  on  the  trade  of  banking,  which 
may  establish  a  branch  in  Maryland :  The  exercise 
of  the  one  sovereign  power,  cannot  be  controlled  by 
the  exercise  of  the  other.  It  can  no  more  be  con- 
trolled in  this  case,  than  if  it  were  the  power,  of 
taxation  in  Congress,  which  was  interfered  with  by 
the  power  of  taxation  in  the  State,  both  being  ex- 
ected .  concurrently  on  the  same  object     In  both 
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cases,  mutual  conifidence,  discretion,  and  forbearance,      1819. 
can  alone  qualify  the  exercise  of   the  conflicting   ^■'^v^^^ 

,  .        ,  .  ^      .  .  r«i.  .       M*Ctilloch 

powers,  and  prevent  the  destruction  of  either.  This  v. 
is  an  anomaly,  and  perhaps  an  imperfection  in  our  rjimd.  ^ 
system  of  government.  But  neither  Congress,  nor 
this  Court,  can  correct  it.  That  system  was  esta- 
blished by  reciprocal  concessions  and  compromises 
between  the  State  and  Federal  governments.  Its 
harmony  can  only  be  maintained  in  the  same  spirit. 
Even  admitting  that  the  property  of  the  United 
States,  (such  as  they  have  a  right  to  hold,)  their  forts 
and  dock  yards,  their  ships  and  military  stores,  their 
archives  and  treasures,  public  institutions  of  war,  or 
revenue  or  justice,  aitl  exempt  by  necessary  implica- 
tion from  State  taxation ;  does  it  therefore  follow, 
that  this  corporation,  which  is  a  partnership  of  ban- 
kers, is  also  exempt  ?  They  are  not  collectors  of 
the  revenue,  any  more  than  any  State  bank  or  for« 
eign  bankers,  whose  agency  the  government  may 
find  it  convenient  to  employ  as  depositaries  of  its 
funds.  They  may  be  employed  to  remit  those  funds 
from  one  place  to  another,  or  to  procure  loans,  or 
to  buy  and  sell  stock :  but  it  is  in  a  commercial,  and 
not  an  administrative  character,  that  they  are  thus 
employed.  The  corporate  character  with  which 
these  persons  are  cloathed,  does  not  exempt  them 
from  State  taxation.  It  is  the  nature  of  their  employ- 
ment as  agents  or  officers  of  the  government,  if  any  , 
thing,  which  must  create  the  exemption.  But  the 
same  employment  of  the  State  bank  or  private  baln- 
kers,  would  equally  entitle  them  to  the  same  exemp- 
tion.    Nor  can  the  exemption  of  the  stock  of  this 


^^  CASES  IN  THE  8UPREMB  COURT 

1819.      corporation  from  State  ttaatioo,  be  claimed  on  tbe 

^rjT'^jJ^  grdiind  of  the  proprietary  interest  which  the  United 

▼.         States  hare  in  it  as  stockholders.    Their  interest  is 

tTtoif*'  undistingoishably  blended  with  the  general  capitd 

ftock ;  if  they  will  mix  their  funds  with  those  of 

bankers,  or  engage  as  partners  in  anj  other  brandi 

of  commerce,  their  sovereign  character  and  digni^ 

wrt  lost  in  the  mercantile  character  which  they  hay4 

atsHmed ;  and  their  property  thus  employed  becomel 

kiil{ject  to  local  taxation,  lik^  other  capital  employed 

In  trade. 

Mr.  Hhrtifij  Attorney  General  of  Maryland,  i. 
read  several  extracts  from  the  FederaUsl^  and  the  ie^ 
hates af  the  Virginia  and  New-York  Ctmventionsj  to 
riiow  that  the  cotemporary  exposition  of  the  constitu*- 
tion  by  its  authors,  and  by  those  who  supported  its  adop* 
tion,  was  wholly  repugnant  to  that  now  contended  for 
by  the  counsel  for  the  plaintiff  in  error.  That  it  was 
then  maintained,  by  the  enemies  of  the  constitution, 
that  it  ccmtained  a  vast  variety  of  powers,  lurking 
mfider  the  generality  of  its  phraseology,  which  would 
prove  highly  dangerous  to  the  libenies  of  the  people, 
fluid  the  rights  of  the  States,  unless  controlled  by  some 
declaratory  amendment,  which  should  negative  their 
existence.  This  apprehension  was  treated  as  a  dream 
of  distempered  jealousy.  The  danger  was  denied  to 
l^xist ;  but  to  provide  an  assurance  against  the  possi«- 
bility  of  its  occurrence,  the  10th  amendment  Wtt 
added  to  the  constitution.  This,  however,  couki  bt 
considered  as  nothing  more  than  declaratory  of  the 
sense  of  the  people,  as  to  the  extent  of  the  powefl 
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conferred  on  the  new  goverament  We  are  now  1819. 
called  upon  to  applj  that  tbeorj  of  interpretation  JjIT^J^ 
which  was  then  rejected  by  the  friends  of  the  new  ▼• 
constitution,  and  we  are  asked  to  engraft  upon  it  lytoiA 
powers  of  vast  extent,  which  were  disclaimed  by 
them,  and  which,  if  they  had  been  fairly  avowed  at 
the  time,  would  have  prevented  its  adoption«  Before 
we  do  this,  they  must,  at  least,  be  proved  to  exist) 
upon  a  candid  examination  of  this  instrument,  as  if 
it  were  now  for  the  first  time  submitted  to  interprai- 
pation.  Although  we  cannot,  perhaps,  be  allowed 
to  say,  that  the  States  have  been  ^^  deceived  in  their 
grant ;''  yet  we  may  justly  claim  something  like  a 
rigorous  demonstratifn  of  this  power,  which  no 
where  appears  upon  die  face  of  the  constitutioo,  but 
which  is  supposed  to  be  tacitly  inculcated  in  it^  ge- 
neral object  and  spirit.  That  the  scheme  of  the 
framers  of  the  constitution  intended  to  leave  nothing 
to  implication,  will  be  evident  from  the  consideratioB, 
that  many  of  the  powers  expressly  given  are  only 
means  to  accomplish  other  powers  expressly  given* 
For  example :  The  power  to  declare  war  involves, 
by  necessary  implication,  if  any  thing  was  to  be  im^ 
plied,  the  powers  of  raising  and  supporting  armies^ 
and  providing  and  maintaining  a  navy,  to  prosecute 
the  war  then  declared.  So,  also,  as  money  is  the 
sinew  of  war,  the  powers  of  laying  and  collectiiig 
taxes,  and  of  borrowing  money,  are  involved  in  that 
of  declaring  war.  Yet,  all  these  powers  are  speciHr 
cally  enumerated,  if,  then,  the  Convention  has^p^^ 
cified  some  powers,  which,  being  only  mean^  to  ac- 
complish the  etids  of  goveaunenl^  mi^gbt  haM  bee9 
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1819.  taken  by  implication  ;  by  what  just  rule  of  construe* 
"^JJT^^T^  tion  are  other  sovereign  powers,  equally  vast  and  im* 
V.  portant,  to  be  assumed  by  implication  ?  We  insist, 
lyhmd.  *  that  the  only  safe  rule  is  the  plain  letter  of  the  con- 
stitution ;  the  rule  which  the  constitutional  legislators 
themselves  have  prescribed,  in  the  10th  amendment, 
which  is  merely  declaratory  ;  that  the  powers  not  de- 
legated to  the  United  States,  nor  prohibited  to  the 
States,  are  reserved  to  the  States  respectively,  or  to 
the  people.  The  power  of  establishing  corporations 
is  not  delegated  to  the  United  States,  nor  prohibited 
to  the  individual  States.  It  is,  therefore,  reserved  to 
the  States,  or  to  the  people.  It  is  not  expressly  de- 
legated, either  as  an  end,  or  a  means  of  national  go^ 
vernment.  It  is  not  to  be  taken  by  implication,  as 
a  means  of  executing  any  or  all  of  the  powers  ex- 
pressly granted ;  because  other  means,  not  more  im- 
portant or  more  sovereign  in  their  character,  are  ex- 
pressly enumerated.  We  still  insist,  that  the  autho- 
rity of  establishing  corporations  is  one  of  the  great 
sovereign  powers  of  government.  It  may  well  exist 
in  the  State  governments,  without  being  expressly 
conferred  in  the  State  constitutions ;  because  those 
governments  have  all  the  usual  powers  which  belong 
to  every  political  society,  unless  expressly  forbidden, 
by  the  letter  of  the  State  constitutions,  from  exer- 
cising them.  The  power  of  establishing  corporations 
has  been  constantly  exercised  by  the  State  govern- 
ments, and  no  portion  of  it  has  been  ceded  by  them 
to  the  government  of  the  United  States. 

2.  But,  admitting  that  Congress  has  a  right  to  in- 
corporate a  banking  company,  as  one  of  the  means 
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necessary  and  proper  to  execute  the  speciific  power?      1819. 
of  the  national  government :  we  insist,  that  the  re-  ^^*v^^ 
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spective  btates  have  the  right  to  tax  the  property  of  r. 
that  corporation,  within  their  territory ;  that  the  Uni-  ^^1^*" 
ted  States  cannot,  by  such  an  act  of  incorporation^ 
withdraw  any  part  of  the  property  within  the  State 
from  the  grasp  of  taxation.  It  is  not  necessary  for 
us  to  contend,  that  any  part  of  the  public  property  of 
the  United  States,  its  munitions  of  war,  its  ships,  and 
treasure,  are  subject  to  State  taxation.  But  if  the 
United  States  hold  shares  in  the  stock  of  a  private 
banking  company,  or  any  other  trading  company^ 
their  property  is  not  exempt  from  taxation,  in  com- 
mon with  the  other  capital  stock  of  the  company ; 
still  less  can  it  communicate  to  the  shares  belonging 
to  private  stockholders,  an  immunity  from  local  taxa- 
tion. The  right  of  taxation  by  the  State,  is  co-ex- 
tensive with  all  private  property  within  the  State. 
The  interest  of  the  United  States  in  this  bank  is  pri- 
vate property,  though  belonging  to  public  persons 
It  is  held  by  the  government,  as  an  undivided  interest 
with  private  stockholders.  It  is  employed  jn  the 
same  trade,  subject  to  the  same  fluctuations  of. 
value,  and  liable  to  the  same  contingencies  of  pro- 
fit and  loss.  The  shares  belonging  to  the  United 
States,  or  of  any  other  stockholders,  are  not  sub- 
jected to  direct  taxation  by  the  law  of  Maryland. 
The  tax  imposed,  is  a  stamp  tax  upon  the  notes 
issued  by  a  banking  house  within  the  State  of  Ma- 
ryland. Because  the  United  States  happen  to  be 
partially  interested,  either  as  dormant  or  active  part- 
ners, in  that  house,  is  no  reason  why  the  State  should 
refrain  from  laying  a  tax  which  they  have,  other- 
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1819.  wtie,  a  coDstitatioHBl  right  to  impose,  any  more  tbaa 
if  they  \^ere  to  become  interested  in  any  other  boost 
of  trade,  which  should  issue  its  notes,  or  bills  of  ex- 
change, liable  to  a  stamp  duty,  by  a  law  of  the  State. 
But  it  is  said  that  a  right  to  tor,  in  this  case,  implies 
a  right  to  destroy  ;  that  it  is  impossible  to  draw  the 
line  of  discrimination  between  a  tax  fairly  laid  for 
the  purposes  of  revenue,  and  one  imposed  for  the  pur- 
pose of  prohibition.  We  answer,  that  the  same  ob- 
jection would  equally  apply  to  the  right  of  Congress 
lo  tax  the  State  banks  ;  since  the  same  difficulty  of 
discriminating  occurs  in  the  exercise  of  that  right 
The  whole  of  this  subject  of  taxation  is  full  of  diffi- 
eillties,  which  the  Convention  found  it  impossible  to 
solve,  in  a  manner  entirely  satisfactory.  Tiie  first 
attempt  was  to  divide  the  subjects  of  taxation  be- 
tween the  State  and  the  national  government.  This 
being  found  impracticable,  or  inconvenient,  the  State 
governments  surrendered  altogether  their  right  to  tax 
imports  and  exports,  and  tonnage  ;  givini;  the  autho- 
rity to  tax  ail  other  subjects  to  Congress,  but  reserve 
iiig  to  the  States  a  concurrent  right  to  tax  the  same 
subjects  to  an  unlimited  extent.  This  was  one  of  the 
anomalies  of  the  government,  the  evils  of  which  must 
be  endured,  or  mitigated  by  discretion  and  mutual 
forbearance.  The  debates  in  the  State  conventions 
fhow  that  the  power  of  State  taxation  was  under- 
stood to  be  absolutely  unlimited,  except  as  to  im- 
posts and  tonnage  duties.  The  States  would  not 
have  adopted  the  constitution  upon  any  other  under- 
atanding.  As  to  the  judicial  proceedings,  and  the 
€«ftom  house  papers  of  the  United  States,  they  afo 


OF  THE  UNITED  STATES.  sfl 

not  property,  by  their  very  nature ;  they  are  not  the       1819. 
subjects  of  taxation ;  they  are  the  proper  instruments   ^I^^CT^k 
of  national  sovereignty,  essential  to  the  exercise  of        t. 

i*ii  I'll  Stfttec^Mfti' 

Its  powers,  and  m  legal  contemplation  altogether  ex-      ryiand. 
tra-territorial  as  to  State  authority. 

Mr.  Pinkneyj  for  the  plaintiff  in  error,  in  reply, 
stated,  1.  That  the  cause  must  first  be  cleared  of  a 
question  which  ought  not  to  have  been  forced  into  the 
argument — whether  the  act  of  Congress  establishing 
the  bank  was  consistent  with  the  constitution  ?  This 
question  depended  both  on  authority  and  on  principle^. 
No  topics  to  illustrate  it  could  be  drawn  from  the  con- 
federation, since  the  present  constitution  was  as  diffe- 
rent from  that,  as  light  from  darkness.  The  former 
was  a  mere  federative  league  ;  an  alliance  offensive 
and  defensive  between  the  States,  such  as  there  had 
been  many  examples  of  in  the  history  of  the  world. 
It  had  no  power  of  coercion  but  by  arifts.  Its  radi- 
cal vice,  and  that  which  the  new  constitution  was  in- 
tended to  reform,  was  legislation  upon  sovereign 
States  in  their  corporate  capacity.  But  the  constitu- 
tion acts  directly  on  the  people,  by  means  of  powers 
communicated  directly  from  the  people.  No  State, 
in  its  corporate  capacity,  ratified  it;  but  it  was  pro- 
posed for  adoption  to  popular  conventions.  It  springs 
from  the  people,  precisely  as  the  State  constitutions 
spring  from  the  people,  and  acts  on  them  in  a  similar 
manner.  It  was  adopted  by  them  in  the  geographi- 
cal sections  into  which  the  country  is  divided.  The 
federal  powers  are  just  as  sovereign  as  thnse  of  the 
States.    The  State  soverei^ties  are  not  the  authors 
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1819.  of  the  constitution  of  the  United  States.  They  are 
preceding  in  point  of  time,  to  the  national  sovereignty, 
but  they  are  postponed  to  it  in  point  of  supremacy, 
^ui.^*'  by  the  will  of  the  people.  The  means  of  giving 
efficacy  to  the  sovereign  authorities  vested  by  the  peo- 
ple in  the  national  government,  are  those  adapted  to 
the  end ;  fitted  to  promote,  and  having  a  natural  rela- 
tion and  connexion  with,  the  objects  of  that  govern- 
ment. The  constitution,  by  which  these  authorities, 
and  the  means  of  executing  them,  are  given,  and  the 
laws  made  in  pursuance  of  it,  are  declared  to  be  the 
supreme  law  of  the  land ;  and  they  would  have  been 
such,  without  the  insertion  of  this  declaratory  clause. 
They  must  be  supreme,  or  they  would  be  nothing. 
The  constitutionality  of  the  establishment  of  the 
bank,  as  one  of  the  means  necessary  to  carry  into 
effect  the  authorities  vested  in  the  national  govern- 
ment, is  no  longer  an  open  question.  It  has  been 
long  since  settled  by  decisions  of  the  most  revered 
authority,  legislative,  executive,  and  judicial.  A  le- 
gislative construction,  in  a  doubtful  case,  persevered 
in  for  a  course  of  years,  ought  to  be  binding  upon  the 
Court.  This,  however,  is  not  a  question  of  construc- 
tion merely,  but  of  political  necessity,  on  which  Con- 
gress must  decide.  It  is  conceded,  that  a  manifest 
usurpation  cannot  be  maintained  in  this  mode ;  but, 
we  contend,  that  this  is  such  a  doubtful  case,  that 
Congress  may  expound  the  nature  and  extent  of  the 
authority  under  which  it  acts,  and  that  this  practical 
interpretation  has  become  incorporated  into  the  con- 
stitution. There  are  two  distinguishing  points  which 
entitle  it  to  great  respect.     The  first  is,  that  it  was  a 
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Gotemporaneous  construction ;  the  second  is,  that  it  1819. 
was  made  by  the  authors  of  the  constitution  them-  ,'!r!jrrV 
selves.  The  members  of  the  convention  who  framed  ▼• 
the  constitution,  passed  into  the  first  Congress,  by  rjiand. 
which  the  new  government  was  organized.  They 
must  have  understood  their  own  work.  They  de- 
termined that  the  constitution  gave  to  Congress  the 
power  of  incorporating  a  banking  company.  It  was 
not  required  that  this  power  should  be  expressed  in 
the  text  of  the  constitution ;  it  might  safely  be  left  to 
implication.  An  express  authority  to  erect  corpora- 
tions generally,  would  have  been  perilous ;  since  it 
might  have  been  constructively  extended  to  the  cre- 
ation of  corporations  entirely  unnecessary  to  carry 
into  effect  the  other  powers  granted  ;  we  do  not 
claim  an  authority  in  this  respect,  beyond  the  sphere 
of  the  specific  powers.  The  grant  of  an  authority 
to  erect  certain  corporations,  might  have  been  equally 
dangerous,  by  omitting  to  provide  for  others,  which 
time  and  experience  might  show  to  be  equally,  and 
even  more  necessary.  It  is  a  historical  fact  of  great 
importance  in  this  discussion,  that  amendments  to  the 
constitution  were  actually  proposed,  in  order  to  guard 
against  the  establishment  of  commercial  monopolies. 
But  if  the  general  power  of  incorporating  did  not 
exist,  why  seek  to  qualify  it,  or  to  guard  against  its 
abuse  P  The  legislative  precedent  established  in  1791, 
has  been  followed  up  by  a  series  of  acts  of  Congress, 
all  confirming  the  authority.  Political  considerations 
alone  might  have  produced  the  refusal  to  renew  the 
charter  in  1811;  at  any  rate,  we  know  that  they 
mingled  themselves  in  the  debate,  and  the  determiaa- 
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1819.      tion.     In  1815,  a  bill  was  passed  by.the  two  houses 
^^^'^   of  Congress,  incorporating  a  national  bank  :  to  which 
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V.  the  President  refused  his  assent,  upon  political  cod- 
ryiand.  '  siderations  only,  waiving  the  question  of  constitu- 
tionality as  being  settled  by  cptemporaneous  exposi- 
tion, and  repeated  subsequent  recognitions.  In  1816, 
all  branches  of  the  legislature  concurred  in  establish- 
ing the  corporation,  whose  chartered  rights  are  now 
in  judgment  before  the  Court  None  of  these  mea- 
sures ever  passed  sub  silentio ;  the  proposed  incorpo- 
ration was  always  discussed,  and  opposed,  and  sup- 
ported, on  constitutional  grounds,  as  well  as  on  con- 
siderations of  political  expediency.  Congress  is,  pri- 
ma facie^  a  competent  judge  of  iis  own  constitutional 
powers.  It  is  not,  as  in  questions  of  privilege,  the 
.  exclusive  judge;  but  it  must  first  decide,  and  that  in 
a  proper  judicial  character,  whether  a  law  is  constitu- 
tional, before  it  is  passed.  It  h^id  an  opportunity  of 
exercising  its  judgment  in  this  respect,  upon  the  pre- 
sent subject,  not  only  in  the  principal  acts  incorpora- 
ting the  former,  and  the  present  bank,  but  in  the  va- 
rious incidental  statutes  subsequently  enacted  on  the 
same  subject;  in  all  of  which,  the  question  of  consti- 
tutionality was  equally  open  to  debate,  but  in  none 
of  which  was  it  agitated. 

There  are,  then,  in  the  present  case,  the  repeated 
determinations  of  the  three  branches  of  the  national 
legislature,  confirmed  by  the  constant  acquiescence 
of  the  State  sovereignties,  and  of  the  people,  for  a 
considerable  length  of  time.  Their  strength  is 
fortified  by  judicial  authority.  The  decisions  ia 
the  Courts,  affirming  the  constitutionality  of  these 
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laws,  passed,  indeed,  ^6  sileniiq ;  but  it  was  the      t8i9. 

duty  of  the  judges,  especially  m  criminal  cases,  to  ^JIT'C^ 

have  raised  the  question ;  and  we  are  to  conclude,        ▼« 
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from  this  circumstance,  that  no  doubt  was  entertained  i^uiid. 
respecting  it.  And  if  the  question  be  examined  on 
principle,  it  will  be  found  not  to  admit  of  doubt.  Has 
Congress,  abstractedly,  the  authority  to  erect  eo  rpo- 
rations  ?  This  authority  is  not  more  a  sovereign 
power  than  many  other  powers  which  are  acknow- 
ledged to  exist,  and  which  are  but  means  to  an  end. 
All  the  objects  of  the  government  are  national 
objects,  and  the  means  are,  and  must  be,  fit-' 
ted  to  accomplish  them.  These  objects  are  enu- 
merated in  the  constitution,  and*  have  no  limits  but 
the  constitution  itself.  A  more  perfect  union  is  to 
be  formed  ;  justice  to  be  established ;  domestic  tran^* 
quillity  insured  ;  the  common  defence  provided  for ; 
the  general  welfare  promoted  ;  the  blessings  of  liberty 
SQCured  to  the  present  generation,  and  to  posterity. 
For  the  attainment  of  these  vast  objects,  the  govern- 
ment is  armed  with  powers  and  faculties  correspond- 
ing in  magnitude.  Congress  has  power  to  lay  and 
collect  taxes  and  duties,  imposts  and  excises ;  to  pay 
the  debts,  and  provide  for  the  common  defence  and 
general  welfare  of  the  United  States;  to  borrow 
money  on  the  credit  of  the  nation  ;  to  regulate  com- 
merce ;  to  establish  uniform  naturalization  and  bank- 
rupt laws ;  to  coin  money,  and  regulate  the  circula- 
ting medium,  and  the  standard  of  weights  and  mea- 
sures ;  to  establish  post  offices  and  post  roads ;  to 
promote  the  progress  of  science  and  the  useful  arts, 
by  granting  patents  and  copy -rights;  to  constitute 
tribunals  inferior  to  the  Supreme  Court,  and  to  de- 
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1819.  fine  and  punish  offences  against  the  law  of  nations ; 
\j^^^^  to  declare  and  cany  on  war ;  to  raise  and  support 
▼.  armies,  and  to  provide  and  maintain  a  navy  ;  to  dis- 
irlaiid.^  cipline  and  govern  the  land  and  naval  forces;  to  call 
forth  the  militia  to  execute  the  laws,  suppress  insur- 
rections, and  repel  invasions ;  to  provide  for  organiz- 
ing, arming,  and  disciplining  the  militia ;  to  exercise 
exclusive  legislation,  in  all  cases,  over  the  district 
where  the  seat  of  government  is  established,  and 
over  such  other  portions  of  territory  as  may  be  ce- 
ded to  the  Union  for  the  erection  of  forts,  magazines, 
kc. ;  to  dispose  of,  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States ;  and  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  these  powers  and  all  other  powers 
vested  in  the  national  government  or  any  of  its  de- 
partments or  officers.  The  laws  thus  made  are  de- 
clared to  be  the  supreme  law  of  the  land ;  and  the 
judges  in  every  State  are  bound  thereby,  any  thing 
in  the  constitution  or  lavvs  of  any  State  to  the  con- 
trary notwithstanding.  Yet  it  is  doubted,  whether  a 
government  invested  with  such  immense  powers  has 
authority  to  erect  a  corporation  within  the  sphere  of 
its  general  objects,  and  in  order  to  accomplish  some 
of  those  objects !  The  State  powers  are  much  less 
in  point  of  magnitude,  though  greater  in  number; 
yet  it  is  supposed  the  States  possess  the  authority  of 
establishing  corporations,  whilst  it  is  denied  to  the 
general  government.  It  is  conceded  to  the  State  le- 
gislatures, though  not  specifically  granted,  because  it 
is  said  to  be  an  incident  of  State  sovereignty  ;  but  it 
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is  refused  to  Congress,  because  it  is  not  specifically      1819. 
granted,  though  it  may  be  necessary  and  proper  to  ^^"v^^. 
execute  the  powers  which  are  specifically  granted.         v. 
But  the  authority  of  legislation  in  the  State  govern-  ^|^^ 
ment  is  not  unlimited.     There  are  several  limitations 
to  their  legislative  authority.     First ;  from  the  nature 
of  all  government,  especially  of  republican  govern- 
ment, in  which  the  residuary  powers  of  sovereignty, 
not  granted  specifically,  by  inevitable  implication, 
are  reserved  to  the  people.     Secondly  ;  from  the  ex- 
press limitations  contained  in  the  State  constitutions. 
And,  Thirdly ;  from  the  express  prohibitions  to  the 
States  contained  in  the  United  States'  constitution. 
The  power  of  erecting  corporations  is  no  where  ex- 
pressly granted  to  the  legislatures  of  the  States  in 
their  constitutions ;  it  is  taken  by  necessary  implica- 
tion :  but  it  cannot  be  exercised  to  accomplish  any 
of  the   ends  which  are  beyond  the  sphere  of  their 
constitutional  authority.     The  power  of  erecting  cor- 
porations is  not  an  end  of  any  government ;  it  is  a 
necessary  means  of  accomplishing  the  ends  of  all 
governments.     It  is  an  authority  inherent  in,  and  in- 
cident to,  all  sovereignty.     The  history  of  corpora- 
tions will  illustrate  this  position.     They  were  trans- 
planted from  the  Roman  law  into  the  common  law 
of  England,  and  all  the  municipal  codes  of  modern 
Europe.     From  England  they  were  derived  to  this 
country.     But,  in  the  civil  law,  a  corporation  could 
be  created  by  a  mere  voluntary  association  of  indi- 
viduals.''    And,  in  England,  the  authority  of  parlia- 
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1819.  rnent  ef  coutUerfeiting  the  current  coin :  but  lawj 
^[JlJ^^'JT^  are  ^so  made  for  punishing  the  offence  of  uttering 
r.  and  passing  the  coin  thus  counterfeited.  It  is  the 
lytoi  *"  duty  of  the  Court  to  construe  the  constitutioual 
powers  of  the  national  government  liberailj,  and  to 
mould  them  so  as  to  effectuate  its  great  objects. 
Whence  is  derived  the  power  to  punish  smuggling  ? 
It  does  not  collect  the  impost,  but  it  is  a  means  more 
effectually  to  prevent  the  collection  from  being  di- 
minished in  amount,  by  frauds  upon  the  revenue 
laws.  Powers,  as  means,  may  then  be  implied  in 
many  cases.  And  if  so,  why  not  in  this  case ,  as 
well  as  any  other  ?  The  power  of  making  all  nefsd- 
ful  rules  and  regulations  respecting  the  territory  of  the 
United  States,  is  one  of  the  specified  powers  of  Con- 
gress. Under  this  power,  it  has  never  been  doubted, 
that  Congress  had  authority  to  establish  corporations 
in  the  territorial  governments.  But  this  power  is 
derived  entirely  from  implication.  It  is  assumed  as 
an  incident  to  the  principal  power.  If  it  may  be 
assumed  in  that  case,  upon  the  ground  that  it  is  a  ne- 
cessary means  of  carrying  into  effect  the  power  ex- 
pressly granted,  why  may  it  not  be  assumed  in  the 
present  case,  upon  a  similar  ground  ?  It  is  readily 
admitted,  that  there  must  be  a  relation  in  the  nature 
and  fitness  of  things,  between  the  means  used  and 
the  end  to  be  accomplished.  But  the  question  is, 
whether  the  necessity  which  will  justify  a  resort  to 
a  certain  means  must  be  an  absolute,  indispensable^ 
inevitable  necessity  ?  The  power  of  passing  all  laws 
necessary  and  proper  to  carry  into  effect  the  other 
ppvvers  specifically  granted,  is  a  political  power ;  it- 
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is  a  matter  of  legislative  discretioD,  and  those  who      1819. 
exercise  it,  have- a  wide  range  of  choice  in  selecting  |||!c^i^ 
means.    In  its  exercise,  the  mind  must  compare        ^^.^ 

'  ^         State  of  BAa- 

means  with  each  other.  But  absolute  necessity  ex- 
cludes all  choice ;  and  therefore,  it  eannot  be  this 
species  of  necessity  which  is  required.  Congress 
alone  has  the  fit  means  of  inquiry  and  decision. 
The  more  or  less  of  necessity  never  can  enter  as  an 
ingredient  into  judicial  decision.  Even  absolute  ne- 
cessity cannot  be  judged  of  here ;  still  less  can  prac- 
tical necessity  be  determined  in  a  judicial  forum. 
The  judiciary  may,  indeed,  and  must,  see  that  what 
has  been  done  is  not  a  mere  evasive  pretext,  under 
which  the  national  legislature  travels  out  of  the  pre- 
scribed bounds  of  its  authority,  and  encroaches  upon 
State  sovereignty,  or  the  rights  of  the  people.  For 
this  purpose,  it  must  inquire  whether  the  means  as- 
sumed have  a  connexion,  in  the  nature  and  fitness  of 
things,  with  the  end  to  be  accomplished.  The  vast 
variety  of  possible  means,  excludes  the  practicability 
of  judicial  determination  as  to  the  fitness  of  a  parti- 
cular means;  It  is  sufficient  that  it  does  not  appear  to 
be  violently  and  unnaturally  forced  into  the  service,  or 
fraudulently  assumed,  in  order  lo  usurp  a  new  sub- 
stantive power  of  sovereignty.  A  philoldgical  ana- 
lysis of  the  terms  "  necessary  and  proper''  will  illus-* 
trate  the  argument.  Compare  these  terms  as  they  are 
used  in  that  part  of  the  constitution  now  in  question, 
with  the  qualified  manner  in  which  they  are  used  in 
the  10th  section  of  the  same  article.  In  the  latter j 
it  is  provided  that  ^^  no  State  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties,  on  im- 
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1819.  ports  er  exports,  except  what  may  be  absohUehf  oe^ 
^!q^!I^  pessary  for  executing  its  inspection  laws.^  In  the 
fliate^M  ^'^^^  ^°  question,  Congress  is  invested  with  the 
t$\nA»  power  ^^  to  make  ali  laws  which  shall  be  mctSBonf 
and  proper  for  carrying  into  execution  the  foregoing 
powers,"  &o.  There  is  here  then,  no  qualification 
of  the  necessity.  It  need  not  be  absolute.  It  may 
be  takea  in  its  ordinary  grammatical  sense.  The 
word  necessanfj  standing  by  itself,  has  no  infleidble 
meaning ;  it  is  used  in  a  sense  more  or  less  strict,  ac- 
cording to  the  subject.  This,  like  many  other  words, 
has  a  primitive  sense,  and  another  figurative  and  more 
(elaxed  ;  it  may  be  qualified  by  the  addition  of  ad* 
verbs  of  diminution  or  enlargement,  such  as  very, 
indispensably,  more,  less,  or  absolutely  necessary; 
which  last  is  the  sense  in  which  it  is  used  in  the  10th 
section  of  this  article  of  the  constitution.  But  that 
it  is  not  always  used  in  this  strict  and  rigorous  sense, 
may  be  proved  by  tracing  its  definition  and  etymology 
in  every  human  language. 

If,  then,  all  the  powers  of  the  national  govern* 
ment  are  sovereign  and  supreme ;  if  the  power  of 
incorporati<m  is  incidental,  and  involved  in  the  others ; 
if  the  degree  of  political  necessity  which  will  jus- 
tify a  resort  to  a  particular  means,  to  carry  into  exe- 
cution the  other  powers  of  the  government,  can  ne- 
ver be  a  criterion  of  judicial  determination,  bat 
must  be  left  to  legislative  discretion ;  it  only  ra* 
mains  to  inquire,  whether  a  bank  has  a  natural  and 
obvious  connection  with  other  express  or  implied 
powa»,  so  as  to  become  a  necessary  and  prc^)ec 
means  of  carrying  them  into  execution.    A  bank 
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might  be  established  as  a  branch  of  the  public  ad*  isin. 
ministration  without  incorporatimi.  The  govern^  '^M^CuHoch 
ment  might  issae  paper  upon  the  credit  of  the  public  ▼« 
faith,  pledged  for  its  redemption,  or  upon  the  credit  i^IhkI. 
of  its  property  and  funds.  Let  the  office  where  thb 
paper  is  issued  be  made  a  place  of  deposit  for  die 
money  of  individuals,  and  authorize  its  officers  to 
discount,  and  a  bank  is  created.  It  only  wants  the 
forms  of  incorporation.  But,  surely,  it  will  not  be 
pretended,  that  clothing  it  with  these  forms  would 
make  such  an  establishment  unconstitutional.  In  the 
bank  which  is  actually  established  and  incorporated, 
the  United  States  are  joint  stockholders,  and  appoint 
joint  directors ;  the  secretary  of  the  treasury  has  a 
supervising  authority  over  its  a£birs;  it  is  boondf 
upon  his  requisition,  to  transfer  the  funds  of  the  go* 
vernment  wherever  they  may "  be  wanted ;  it  per* 
forms  all  the  duties  of  commissioners  of  the  loan 
office ;  it  is  bound  to  loan  the  government  a  certain 
amount  of  money  on  demand  ;  its  notes  are  receiv- 
able in  payment  for  public  debts  and  duties ;  it  is  in* 
timately  connected,  according  to  the  usage  of  the 
whole  world,  with  the  power  of  borrowing  money, 
and  with  all  the  financial  operations  of  the  govern- 
ment. It  has,  also,  a  close  connection  with  the 
power  of  regulating  foreign  commerce,  and  that  be- 
tween the  different  States.  It  provides  a  circulating 
medium,  by  which  that  commerce  can  be  more  con- 
veniently carried  on,  and  exchanges  may  be  facilita* 
ted.  It  is  true,  there  are  State  banks  by  which  a  cir* 
culating  medium  to  a  certain  extent  is  provided. 
But  that  only  diminishei  the  quantum  of  neeeasity, 
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1819.      which  is  no  criterion  by  which  to  test  the  constitu^ 
^^y^,    tionality  of  a  measure.     It  is  also  connected  with 

M^Cnlloch 

T.  the  power  of  making  all  needful  regulations  for  the 
^itrnd.  government  of  the  territory,  "  and  other  property  of 
the  United  States/'  If  they  may  establish  a  cc»po- 
ration  to  regulate  their  territory,  they  may  establish 
one  to  regulate  their  property.  Their  treasure  is 
their  property,  and  may  be  invested  in  this  mode. 
It  is  put  in  partnership ;  but  not  for  the  purpose  of 
carrying  on  the' trade  of  banking,  as  one  of  the  ends 
for  which  the  government  was  established  ;  but  only 
as  an  instrument  or  means  for  executing  its  sovereign 
powers.  This  instrument  could  not  be  rendered  ef- 
fectual for  this  purpose  but  by  mixing  the  property 
of  individuals  with  that  of  the  public.  The  bank 
could  not  otherwise  acquire  a  credit  for  its  notes. 
Universal  experience  shows,  that,  if  altogether  a  go- 
vernment bank,  it  could  not  acquire,  or  would  soon 
lose,  the  confidence  of  the  community. 

2.  As  to  the  branches,  they  are  identical  vnth  the 
parent  bank.  The  power  to  establish  them  is  that 
species  of  subordinate  power,  wrapped  up  in  the 
principal  power,  which  Congress  may  place  at  its 
discretion. 

3.  The  last,  and  greatest,  and  only  difficult  question 
in  the  cause,  is  that  which  respects  the  assumed  right 
of  the  States  to  tax  this  bank,  and  its  branches,  thus  es- 
tablished by  Congress  P  This  is  a  question,  compa- 
ratively of  no  importance  to  the  individual  States,  but 
of  vital  importance  to  the  Union.  Deny  this  exemp- 
tion to  the  bank  as  an  instrument  of  government,  and 
what  is  the  consequence  .'^  There  is  no  express  provi- 
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sion  in  the  constitution,  which  exempts  any  of  the  ]gi9. 
national  institutions  or  property  from  State  taxation. 
It  is  only  by  implication  that  the  army,  and  navy,  and 
treasure,  and  judicature  of  the  Union  are  exempt 
from  State  taxation.  Yet  they  are  practically  ex- 
empt ;  and  they  must  be,  or  it  would  be  in  the  power 
of  any  one  State  to  destroy  their  use.  Whatever 
the  United  States  have  a  right  to  do,  the  individual 
States  have  no  right  to  undo.  The  power  of  Congress 
to  establish  a  bank,  like  its  other  sovereign  powers, 
is  supreme,  or  it  would  be  nothing.  Rising  out  of 
an  exertion  of  paramount  authority,  it  cannot  be  sub- 
ject to  any  other  power.  Such  a  power  in  the  Statest 
as  that  contended  for  on  the  other  side,  is  manifestly 
repugnant  to  the  power  of  Congress ;  since  a  power 
to  establish  implies  a  power  to  continue  and  preserve. 
There  is  a  manifest  repugnancy  between  the  power 
of  Maryland  to  tax,  and  the  power  of  Congresa  to 
preserve,  this  institution.  A  power  to  build  up  what 
another  may  pull  down  at  pleasure,  is  a  power  which 
may  provoke  a  smile,  but  can  do  nothing  else.  This 
law  of  Maryland  acts  directly  on  the  operations  of 
the  bank,  and  may  destroy  it  There  is  no  limit  -  or 
check  in  this  respect,  but  in  the  discretion  of  the 
State  legislature.  That  discretion  cannot  be  control- 
led by  the  national  councils.  Whenever  the  local 
councils  of  Maryland  will  it,  the  bank  must  be  ex- 
pelled from  that  State.  A  right  to  tax  without  limi$ 
or  control,  is  essentially  a  power  to  destroy.  If  ond 
national  institution  may  be  destroyed  in  this  manner, 
all  may  be  destroyed  in  the  same  manner.  If  this 
power  to  tax  the  national  property  and  institutions 
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1619.  exists  ia  the  State  of  Maryland,  it  is  unbounded  in 
^fy^^  extent  There  can  be  no  check  upon  it,  either  by 
▼•  Congress,  or  the  people  of  the  other  States.  Is 
^^laad.  ^b^^  ^^°  ^^7  intelligible,  fixed,  defined  boundary  of 
this  taxing  power  ?  If  any,  it  must  be  found  in  this 
Court.  If  it  does  not  exist  here,  it  is  a  nonentity. 
But  the  Court  cannot  say  what  is  an  abuse,  and  what 
is  a  legitimate  use  of  the  power.  The  legislati?e 
intention  may  be  so  masked,  as  to  defy  the  scroti- 
nizing  eye  of  the  Court.  How  will  the  Court  aS-» 
certain,  a  priori^  that  a  given  amount  of  tax  wUl 
crush  the  bank  ?  It  is  essentially  a  question  of  poli- 
tical eccmomy,  and  there  are  always  a  ?ast  variety  of 
facts  bearing  upon  it  The  facts  may  be  mistaken. 
Some  important  considerations  belonging  to  the  sub- 
ject  may  be  kept  out  of  sight  They  must  all  vary 
with  times  and  circumstances.  The  result,  then, 
must  determine  whether  the  tax  is  destructive.  But 
the  bank  may  linger  on  for  some  time,  and  that  re- 
sult cannot  be  known  until  the  work  of  destruction 
is  consummated.  A  criterion  which  has  been  pro- 
posed, is  to  see  whether  the  tax  has  been  laid,  im- 
partially, upon  the  State  banks,  as  well  as  the  Bank 
of  the  United  States.  Even  this  is  an  unsafe  test ; 
for  the  State  governments  may  wish,  and  intend,  to 
destroy  their  own  banks.  The  existence  of  any  na- 
tional institution  ought  not  to  depend  upon  so  frail 
a  security.  But  this  tax  is  levelled  exclusively  at 
the  branch  of  the  United  States^  Bank  established 
in  Maryland.  There  is,  in  point  of  fact,  a  branch  of 
no  other  bank  within  that  State,  and  there  can  le^IIy 
be  no  other.    It  is  a  fundamental  article  of  the  State 
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constitation  of  Maryland,  that  taxes  shall  operate  on  i8i9. 
all  the  citizens  impartially,  and  uniformly,  in  propor-  JjI^^'J]^ 
tion  to  their  property,  with  the  exception,  however,  ,  r. 
of  taxes  laid  far  political  purposes.  This  is  a  tax  lyiuMt  " 
laid  for  a  political  purpose ;  for  the  purpose  of  de- 
stroying a  great  institution  of  the  national  govern- 
ment ;  and  if  it  were  not  imposed  for  that  purpose,  it 
would  be  repugnant  to  the  State  constitution,  as  not 
being  laid  uniformly  on  all  the  citizens,  in  proportion 
to  their  property.  So  that  the  legislature  cannot  dis- 
avow  this  to  be  its  object,  without,  at  the  same  time, 
/confessing  a  manifest  violation  of  the  State  constitu- 
tion. Compare  this  act  of  Maryland  with  that  of 
Kentucky,  which  is  yet  to  come  before  the  Court, 
and  the  absolute  necessity  of  repressing  such  at- 
tempts in  their  infancy,  will  be  evident.  Admit  the 
constitutionality  of  the  Maryland  tax,  and  that  of 
Kentucky  follows  inevitably.  How  can  it  be  said, 
that  the  office  of  discount  and  deposit  in  Kentucky 
cannot  bear  a  tax  of  sixty  thousand  dollars  per  an- 
num, payable  monthly  ?  Probably  it  could  not;  but 
judicial  certainty  is  essential;  and  the  Court  has  no 
means  of  arriving  at  that  certainty.  There  is  then, 
here,  an  absolute  repugnancy  of  power  to  power ; 
we  are  not  bound  to  show,  that  the  particular  exer- 
cise of  the  power  in  the  present  case  is  absolutely 
repugnant.  It  is  sufficient  that  the  same  power  may 
be  thus  exercised. 

There  certainly  may  be  some  exceptions  out  of  the 
taxing  power  of  the  States,  other  than  those  created 
by  the  taxing  power  of  Congress ;  because,  if  there 
were  no  implied  exceptions,  then  the  navy,  and  other 
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1819.  exclusive  property  of  the  United  States,  would  be 
v^^^"^  liable  to  State  taxation.  If  some  of  the  powers  of 
T.  Congress,  other  than  its  taxmg  power,  necessarilj 
®*^5^^  involve  incompatibility  with  the  taxing  power  of  the 
States,  this  may  be  incompatible.  This  is  incompa* 
ble ;  for  a  power  to  impose  a  tax  a({  lUntum  upon  the 
notes  of  the  bank,  is  a  power  to  repeal  the  law,  by 
which  the  bank  was  created.  The  bank  cannot  be 
useful,  it  cannot  act  at  all,  unless  it  issues  notes.  If 
the  present  tax  does  not  disable  the  bank  from  issuing 
its  notes,  another  may ;  and  it  is  the  authority  its^f 
which  is  questioned  as  being  entirely  repugnant  to  the 
power  which  established,  and  preserves  the  bsunk. 
Two  powers  thus  hostile  and  incompatible  cannot 
co-exist.  There  must  he,  in  this  case,  an  implied 
exception  to  the  general  taxing  power  of  the  States, 
because  it  is  a  tax  upon  the  legislative  faculty  of 
Congress,  upon  the  national  property,  upon  the  na- 
tional institutions.  Because  the  taxing  powers  of 
the  two  governments  are  cdncurrent  in  some  respects, 
it  does  not  follow,  that  there  may  not  be  limitations 
dn  the  taxing  power  of  the  States,  other  than  those 
which  are  imposed  by  the  taxing  power  of  Congress. 
Judicial  proceedings  are  practically  a  subject  of  tax- 
ation in  many  countries,  and  in  some  of  the  States 
of  this  Union.  The  States  are  not  expressly  prohi- 
bited in  the  constitution  from  taxing  the  judicial  pro- 
ceedings of  the  United  States.  Yet  such  a  prohibi- 
tion must  be  implied,  or  the  administration  of  justice 
in  the  national  Courts  might  be  obstructed  by  a  prohi- 
bitory tax.  But  such  a  tax  is  no  more  a  tax  on  the 
legislative  faculty  of  Congress  than  this*  The  brandi 
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bank  in  Maryland  is  as  much  an  institution  of  the  so-  1819. 
tereign  power  of  the  Union,  as  the  Circuit  Court  of  ^jf!^C^ 
Marjiand.  One  is  established  in  virtue  of  an  express  t. 
power ;  the  other  by  an  implied  authority ;  but  both  ®*^h^*' 
are  equal,  and  equally  supreme.  All  the  property 
and  all  the  institutions  of  the  United  States  are, 
constructively,  without  the  local,  territorial  juris- 
diction of  the  individual  States,  in  every  respect, 
and  for  every  purpose,  including  that  of  taxation. 
This  immunity  must  extend  to  this  case,  because  the 
power  of  taxation  imports  the  power  of  taxation  for 
the  purpose  of  prohibition  and  destruction.  The  im«- 
munity  of  foreign  public  vessels  from  the  local  jurist- 
diction,  whether  State  or  national,  was  established 
in  the  case  of  the  Exchange,'  not  upon  positive  mu«- 
nicipal  law,  nor  upon  conventional  law ;  but  it  was  . 
implied,  from  the  usage  of  nations,  and  the  necessity 
of  the  case.  If,  in  favour  of  foreign  governments, 
such  an  edifice  of  exemption  has  been  built  up,  inde- 
pendent of  the  letter  of  the  constitution,  or  of  any 
other  written  law,  shall  not  a  shnilar  edifice  be  raised 
on  the  same  foundations,  for  the  security  of  our  own 
national  government  ?  So,  also,  the  jurisdiction  of  a 
foreign  power,  holding  a  temporary  possession  of  a 
portion  of  national  territory,  is  no  where  provided  for 
in  the  constitution ;  but  is  derived  from  inevitable  im- 
plication.* These  analogies  show,  that  there  may  be 
exemptions  from  State  jurisdiction,  not  detailed  in 
the  constitution,  but  arising  out  of  general  considera- 
tions.   If  Congress  has  power  to  do  a  particular  act, 

to  7  Cranch,  116.      h  The  Ui»ted  States  Ti  Rice,  ante,  p.  246. 
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1819.       no  State  can  impede,  retard,  or  burthen  it*     Can 
^"^'"^^''^^  there  be  a  stronger  ground,  to  infer  a  cessation  of 

r.  State  J  unsd jction  r 
^uLl^'  The  bank  of  the  United  States  is  as  much  an  in- 
strument of  the  government  for  fiscal  purposes,  as 
the  Courts  are  its  instruments  for  judicial  purposes. 
They  both  proceed  from  the  supreme  power,  and 
equally  claim  its  protection.  Though  every  State  in 
the  Union  may  impose  a  stamp  tax,  yet  no  State  can 
lay  a  stamp  tax  upon  the  judicial  proceedings  or  cus- 
tom-house papers  of  the  United  States.  But  there  is 
no  such  express  exception  to  the  general  taxing  powd- 
er of  the  States  contained  in  the  constitution.  It 
arises  from  the  general  nature  of  the  government, 
and  from  the  principle  of  the  supremacy  of  the  na- 
tional powers,  and  the  laws  made  to  execute  them, 
over  the  State  authorities  and  State  laws. 

It  is  objected,  however,  that  the  act  of  Congress, 
incorporating  the  bank,  withdraws  property  from 
taxation  by  the  State,  which  would  be  otherwise  liable 
to  State  taxation.  We  answer,  that  it  is  immaterial, 
if  it  does  thus  withdraw  certain  property  from  the 
grasp  of  State  taxation,  if  Congress  had  authority  to 
establish  the  bank,  since  the  power  of  Congress  is 
supreme.  But,  in  fact,  it  withdraws  nothing  from  the 
mass  of  taxable  property  in  Maryland,  which  that 
State  could  tax.  The  whole  capital  of  the  bank  be- 
longing to  private  stockholders,  is  drawn  from  every 
State  in  the  Union,  and  the  stock  belonging  to  the 
United  States,  previously  constituted  a  part  of  the 
public  treasure.  Neither  the  stock  belonging  to  citi- 
zens of  other  States,  nor  the  privileged  treasure 
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of  the  United  States  mixed  up  with  this  private  pro-  1819. 
perty,  were  previously  liable  to  taxation  in  Mary- 
land ;  and  as  to  the  stock  belonging  to  its  own  citi- 
zens, it  still  continues  liable  to  State  taxation,  as  a  ^^i^^J^ 
portion  of  their  individual  property,  in  common  with  all 
the  other  private  property  in  the  State.  The  establish- 
ment of  the  bank,  so  far  from  withdrawing  any  thing 
from  taxation  by  the  State,  brings  something  into 
Maryland  which  that  State  may  tax.  It  produces  re- 
venue to  the  citizens  of  Maryland,  which  may  be  tax- 
ed equally  and  uniformly,  with  all  their  other  private 
property.  The  materials  of  which  the  ships  of  war, 
belonging  to  the  United  States,  are  constructed,  were 
previously  liable  to  State  taxation.  But  the  instant 
they  are  converted  into  public  property,  for  the 
public  defence,  they  cease  to  be  subject  to  State  tax- 
ation. So  here  the  treasure  of  the  United  States, 
and  that  of  individuals,  citizens  of  Maryland,  and  of 
other  States,  are  undistinguishably  confounded  in 
the  capital  stock  of  this  great  national  institution, 
which,  it  has  been  before  shovm,  could  be  made  use- 
ful as  an  instrument  of  finance,  in  no  other  mode 
than  by  thus  blending  together  the  property  of  the 
government  and  of  private  merchants.  This  partner- 
ship is,  therefore,  one  of  necessity,  on  the  part  of  the 
United  States.  Either  this  tax  operates  upon  the 
franchise  of  the  bank,  or  upon  its  property.  If  upon 
the  former,  then  it  comes  directly  in  conflict  with  the 
exercise  of  a  great  sovereign  authority  of  Congress ; 
if  upon  the  latter,  then  it  is  a  tax  upon  the  property 
of  the  United  States ;  since  the  law  does  not,  and 
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1819.      cannot,  in  imposing  a  fitamp  tax,  distinguish  their  in* 


-.  ^  «  V   terest  from  that  of  private  stockholders. 

T.  '  But  it  is  said,  that  Congress  possesses  and  exer- 

f^iuid.  ^  ^i^s  ^^  unlimited  authority  of  taxing  the  State 
banks ;  and,  therefore,  the  States  ought  to  hare  an 
6quai  right  to  tax  the  bank  of  the  United  States. 
The  answer  to  this  objection  is,  that,  in  taxing  the 
State  banks,  the  States  in  Congress  exercise  their 
power  of  taxation^  Congress  exercises  the  power  of 
the  people.  The  whole  acts  on  the  whole.  But 
the  State  tax  is  a  part  acting  on  the  whole.  Even 
if  the  two  cases  were  the  same,  it  would  rather  ex- 
empt the  State  banks  from  federal  taxation,  than  sub- 
ject the  bank  of  the  United  States  to  taxation  by  a 
particular  Sta^e.  But  the  State  banks  are  not  ma- 
chines essential  to  execute  the  powers  of  the  State 
eorereignties,  and,  therefore,  this  is  out  of  the  ques- 
tion. The  people  of  the  United  States,  and  the  so- 
vereignties of  the  sereral  States,  have  no  control  over 
the  taxing  power  of  a  particular  State.  But  they 
have  a  control  over  the  taxing  power  of  the  Unked 
States,  in  the  responsibility  of  the  members  of  the 
House  of  Representatives  to  the  people  of  the  State 
which  sends  them,  and  of  the  senators  to  the  legis- 
lature by  whom  they  are  chosen.  But  there  is  no 
correspondent  responsibility  of  the  local  legislature 
of  Maryland,  for  example,  to  the  people  of  the  other 
States  of  the  Union.  The  people  of  other  States  are 
not  represented  in  the  legislature  of  Maryland,  and 
can  have  no  control,  directly  or  indirectly,  over  its 
proceedings.  The  legislature  of  Maryland  is  respon^ 
sible  only  to  the  people  of  that  State.    The  nation- 
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al  goveroment  can  withdraw  notbmg  from  the  tax^  isi9. 
ing  power  of  the  States^  which  is  not  for  the  pur-  ^•^"v'^^ 
pose  of  national  benefit  and  the  commoa  welfare,  t. 
and  within  its  defined  powers.  But  the  local  inte-  ^•^  ^  **** 
rests  of  the  States  are  in  perpetual  cwfiict  with  the 
interests  of  the  Union ;  which  shows  the  danger  of 
adding  power  to  the  partial  views  and  local  preju- 
dices of  the  States.  If  the  tax  imposed  by  this  law 
be  not  a  tax  on  the  property  of  the  United  States,  it 
is  not  a  tax  on  any  property ;  and  it  must,  conse- 
quently, be  a  tax  on  the  faculty,  or  franchise.  It  is, 
then,  a  tax  on  the  legislative  faculty  of  the  Union, 
on  the  charter  of  the  bank.  It  imposes  a  stamp  duty, 
upon  the  notes  of  the  bank,  and  thus  stops  the  very 
source  of  its  circulation  and  life.  It  is  as  much  a 
direct  interference  with  the  legislative  faculty  of 
Congress,  as  would  be  a  tax  on  patents,  or  copy 
rights,  or  custom-bouse  papers,  or  judicial  proceedings. 
Since,  then,  the  constitutional  government  of  thia 
republican  empire  cannot  be  practically  enforced,  so 
as  to  secure  the  permanent  glory,  safety,  and  felicity 
of  this  great  country,  but  by  a  fair  and  liberal  inter- 
pretation of  its  powers ;  since  those  powers  could  not 
all  be  expressed  in  the  constitution,  but  many  of  them 
must  be  taken  by  implication ;  since  the  sovereign 
powers  of  the  Union  are  supreme,  and,  wherever 
they  come  in  direct  conflict  and  repugnancy  witk 
those  of  the  State  governments,  the  latter  must  give 
way ;  since  it  has  been  pcoved  that  this  is  the  case  as 
to  the  institution  of  the  bank,  and  the  general  power 
of  taxation  by  the  States ;  since  this  power,  unlimit-* 
ed  and  unchecked^  as  it  neoeasarily  nwst  bo,  by  the 
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1819.  ygyy  nature  of  the  subject,  is  absolutely  inconsistent 
M'CuUocb  with,  and  repugnant  to,  the  right  of  the  United  States 
State  oTMa-  ^^  establish  a  national  bank ;  if  the  power  of  taxation 
be  applied  to  the  corporate  property,  or  franchise, 
or  property  of  the  bank,  and  might  be  applied  in 
the  same  manner,  to  destroy  any  other  of  the  great 
institutions  and  establishments  of  the  Union,  and  the 
whole  machine  of  the  national  government  might  be 
arrested  in  its  motions,  by  the  exertion,  in  other 
cases,  of  the  same  power  which  is  here  attempted 
to  be  exerted  upon  the  bank :  no  other  alternative 
remains,  but  for  this  Court  to  interpose  its  authority, 
and  save  the  nation  from  the  consequences  of  this 
dangerous  attempt. 

Mirxk  iih.      jyfr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court. 

In  the  case  now  to  be  determined,  the  defendant, 
a  sovereign  State,  denies  the  obligation  of  a  law  en- 
acted by  the  legislature  of  the  Union,  and  the  plain- 
tiff, on  his  part,  contests  the  validity  of  an  act  which 
has  been  passed  by  the  legislature  of  that  State. 
The  constitution  of  our  country,  in  its  most  interest- 
ing and  vital  parts,  is  to  be  considered ;  the  conflict- 
ing powers  of  the  government  of  the  Union  and  of 
its  members,  as  marked  in  that  constitution,  are  to  be 
discussed ;  and  an  opinion  given,  which  may  essen- 
tially influence  the  great  operations  of  the  govern- 
ment No  tribunal  can  approach  such  a  question 
without  a  deep  sense  of  its  importance,  and  of  the 
awful  responsibility  involved  in  its  decision.  But  it 
must  be  decided  peacefully,  or  remain  a  source  of 
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hosJtile  legislation,  perhaps  of  hostility  of  a  still  more       1819. 
serious  nature;  and  if  it  is  to  be  so  decided,  by  this   ]Jj!^^^ 
tribunal  alone  can  the  decision  be  made.    On  the        7* 
Supreme  Court  of  the  United  States  has  the  coosti^      t^Miai. 
tution  of  our  country  devolved  this  important  duty. 

The  first  question  made  in  the  cause  is,  has  Con- 
gress power  to  incorporate  a  bank  ? 

It  has  been  truly  said,  that  this  can  scarcely  be  con- 
sidered as  an  open  question,  entirely  unprejudiced 
by  the  former  proceedings  of  the  nation  respecting 
it.  The  principle  now  contested  was  introduced  ait 
a  very  early  period  of  our  history,  has  been  recog- 
nised by  many  successive  legislatures,  and  has  been 
acted  upon  by  the  judicial  department,  in  cases  of 
peculiar  delicacy,  as  a  law  of  undoubted  obligation. 

It  will  not  be  denied,  that  a  bold  and  daring  usur- 
pation might  be  resisted,  after  an  acquiescence  still 
longer  and  more  complete  than  this.  But  it  is  con- 
ceived that  a  doubtful  question,  one  on  which  hu- 
man reason  may  pause,  and  the  human  judgment  be 
suspended,  in  the  decision  of  which  the  great  pin- 
ciples  of  liberty  are  not  concerned,  but  the  respec- 
tive powers  of  those  who  are  equally  the  represen- 
tatives of  the  people,  are  to  be  adjusted ;  if  not  put  at 
rest  by  the  practice  of  the  government,  ought  to  re- 
ceive a  considerable  impression  from  that  practice* 
An  exposition  of  the  constitution,  deliberately  esta- 
blished by  legislative  acts,  on  the  faith  of  which  aijt 
immense  property  has  been  advanced,  ought  not  to 
be  lightly  disregarded. 

The  power  now  contested  wad  exercised  4>y  ^b^ 
first  Congress  elected  andet  tbe  present  eOnvtitutwo. 

Vok.  IV.  Bt 
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igi9.  Ifhe  bill  for  incorporating  the  bank  of  the  United 
^jf^^^'IJ^  States  did  not  steal  upon  an  unsuspecting  legislature^ 
r*  and  pass  unobserved.  Its  principle  was  completely 
fjktfid.  understood,  and  was  opposed  with  equal  zeal  and 
ability.  After  being  resisted,  first  in  the  fair  and 
open  field  of  debate,  and  afterwards  in  the  execu- 
tive cabinet,  with  as  much  persevering  talent  as  any 
measure  has  ever  experienced,  and  being  supported 
by  arguments  which  convinced  minds  as  pure  and  as 
intelligent  as  this  country  can  boast,  it  became  a 
law.  The  original  act  was  permitted  to  expire ;  but  a 
short  experience  of  the  embarrassments  to  which  the 
refusal  to  revive  it  exposed  the  government,  con- 
vinced those  who  were  most  prejudiced  against  .the 
measure  of  its  necessity,  and  induced  the  passage  of 
the  present  law.  It  would  require  no  ordinary  share 
of  intrepidity  to  assert  that  a  measure  adopted  under 
these  circumstances  was  a  bold  and  plain  usurpation, 
to  which  the  constitution  gave  no  countenance. 

These  observations  belong  to  the  cause  ;  but  they 
are  not  made  under  the  impression  that,  were  the 
question  entirely  new,  the  law  would  be  found  irre- 
concilable with  the  constitution. 

In  discussing  this  question,  the  counsel  for  the 
State  of  Maryland  have  deemed  it  of  some  impor- 
.  tance,  in  the  construction  of  the  constitution,  to  con- 
sider that  instrument  not  as  emanating  from  the  peo- 
ple, but  as  the  act  of  sovereign  and  independent 
States.  The  powers  of  the  general  government,  it 
has  been  said,  are  delegated  by  the  States,  who  alone 
are*ti\]Iy  sdvereign  ;  and  must  be  exercised  in  subor- 
dination to  the  States,  who  alone  possess  supreme 
dominion 
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It  would  be  difficult  to  sustain  this  proposition.  laio. 
The  Convention  which  framed  the  constitution  was  M*Cuiioch 
indeed  elected  by  the  State  legislatures.  But  ^^  suteofM*- 
instrument,  when  it  came  from  their  hands,  was  a  lyiand. 
mere  proposal,  without  obligation,  or  pretensions  to 
it.  It  was  reported  to  the  then  existing  Congreiss  of 
the  United  States,  with  a  request  that  it  might  ^^  be 
submitted  to  a  Convention  of  Delegates,  chosen  in 
each  State  by  the  people  thereof,  under  the  recom- 
mendation of  its  Legislature,  for  their  assent  and  ra- 
tification.^'  This  mode  of  proceeding  was  adopted ; 
and  by  the  Convention,  by  Congress,  and  by  the 
State  Legislatures,  the  instrument  was  submitted  to 
the  people.  They  acted  upon  it  in  the  only  manner 
in  which  they  can  act  safely,  eflfectively,  and  wisely, 
on  such  a  subject,  by  assembling  in  Convention.  It 
is  true,  they  assembled  in  their  several  States — ^and 
where  else  should  they  have  assembled  ?  No  political 
dreamer  was  ever  wild  enough  to  think  of  breaking 
down  the  lines  which  separate  the  States,  and  of 
compounding  the  American  people  into  one  common 
mass.  Of  consequence,  when  they  act,  they  act  in 
their  States.  But  the  measures  they  adopt  do  not, 
on  that  account,  cease  to  be  the  measures  of  the  peo- 
ple themselves,  or  become  the  measures  of  the  State 
governments. 

From  these  Conventions  the  constitution  derives 
its  whole  authority.  The  government  proceeds  di- 
rectly from  the  people ;  is  ^^  ordained  and  established '* 
in  the  name  of  the  people  ;  and  is  declared  to  be  or- 
dained, ^'  in  order  to  form  a  more  perfect  union,  esta- 
blish justice,  ensure  domestic  tranquillity,  and  secure 
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1819.      the  blessings  of  liberty  to  themselves  and  to  their 

^''^y^y^.    posterity."    The  assent  of  the  States,  in  their  sove- 

T.         reign  capacity,  is  iinplied  in  calling  a  Convention, 

^^h^^  and  thus  submitting  that  instrument  to  the  people. 

Bat  the  people  were  at  perfect  liberty  to  accept  oi; 

reject  it ;  and  their  act  was  final.     It  required  not 

the  affirmance,  and  could  not  be  negatived,  by  the 

State  governments.     The  constitution,  when  thus. 

adopted,  was  of  complete  obligation,  and  bound  the* 

State  sovereignties. 

It  has  been  said,  that  the  people  had  already  sur- 
rendered all  their  powers  to  the  State  sovereignties, 
and  had  nothing  more  to  give.  But,  surely,  the. 
question  whether  they  may  resume  and  modify  th^ 
powers  granted  to  government  does  not  remain  to 
be  settled  in  this  country.  Much  more  might  the 
le^timacy  of  the  general  government  be  doubted, 
had  it  been  created  by  the  States.  The  powers  de- 
legated to  the  State  sovereignties  were  to  be  exer- 
cised by  themselves,  not  by  a  distinct  and  independent 
sovereignty,  created  by  themselves.  To  the  forma-, 
tion  of  a  league,  such  as  was  the  confederation,  the 
State  sovereignties  were  certainly  competent.  But 
when,  "  in  order  to  form  a  noore  perfect  union,"  it 
was  deemed  necessary  to  change  this  alliance  into 
an  effective  government,  possessing  great  and  sove- 
reign powers,  and  acting  directly  on  the  people,  the 
necessity  of  referring  it  to  the  people,  and  of  deriv-^. 
ing  its  powers  directly  from  them,  was  felt  and  ac- 
knpvvledged  by  all. 

The  government  of  the  Union,  then,  (whatevei 
may  be  the  influence  of  this  fact  on  the  case,)  is^ 
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emphatically,  and  truly,  a  gOTernment  of  the  people.      isi9. 
In  form  and  in  substance  it  etrianates  from  them*  ^^^v^^ 

T  111  1  1  M*Callock 

Its  powers  are  granteq  by  them,  and  are  to  be  ex-        r« 
ercised  directly  on  them,  and  for  their  benefit  ^^luA*' 

This  government  is  acknowledged  by  all  to  be  one 
of  enumerated  powers.  The  principle,  that  it  can 
exercise  only  the  powers  granted  to  it,  would  seem  too 
apparent  to  have  required  to  be  enforced  by  all  those 
arguments  which  its  enlightened  friends,  while  it  was 
depending  before  the  people,  found  it  necessary  to 
urge.  That  principle  is  now  universally  admitted. 
But  the  question  respecting  the  extent  of  the  powers 
actually  granted,  is  perpetually  arising,  and  will  pro-, 
bably  continue  to  arise,  as  long  as  our  system  shall 
exist 

In  discussing  these  questions,  the  conflicting  powers 
of  the  general  and  State  governments  must  be  brought 
into  view,  and  the  supremacy  o(  their  respective  laws^ 
wheii  they  are  in  opposition^  must  be  settled. 

If  any  one  proposition  could  command  the  univer- 
sal assent  of  mankind,  we  might  expect  it  would  be 
this — ^that  the  government  of  the  Union,  thougb 
limited  in  its  powers,  is  supreme  within  its  sphere  of 
action.  This  would  seem  to  result  necessarily  from 
its  nature.  It  is  the  government  of  all ;  its  powera 
are  delegated  by  all ;  it  represents  all,  and  acts  for 
all.  Though  any  one  State  may  be  willing  to  con- 
trol its  operations,  no  State  is  willing  to  allow  others 
to  control  them.  The  nation,  on  those  subjects  oil 
which  it  can  act,  must  necessarily  bind  its  component 
parts.  But  this  questioQ  is  not  left  to  mere  reason : 
the  people  have,  in  ei^pcess  t^riw,  d^i^^^  K^f  WJ- 


406  CASES  IN  THE  SUPREME  COURT 

1819.  ing^  ^'  this  constitadon,  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance  thereof/' 
^^  shall  be  the  supreme  law  of  the  land/'  and  by  re- 
quiring that  the  members  of  the  State  legislatures, 
and  the  officers  of  the  executive  and  judicial  depart- 
ments of  the  States,  shall  take  the  oath  of  fidelity 
to  it. 

The  government  of  the  United  States,  then, 
though  limited  in  its  powers,  is  supreme ;  and  its 
laws,  when  made  in  pursuance  of  the-  constitution, 
form  the  supreme  law  of  the  land,  ^^  any  thing  in  the 
constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." 

Among  the  enumerated  powers,  we  do  not  find  that 
of  establishing  a  bank  or  creating  a  corporation. 
But  there  is  no  phrase  in  the  instrument  which,  like 
the  articles  of  confederation,  excludes  incidental  or 
implied  powers  \  and  which  requires  that  every  thing 
granted  shall  be  expressly  and  minutely  described. 
Even  the  10th  amendment,  which  was  framed  for 
the  purpose  of  quieting  the  excessive  jealousies 
which  had  been  excited,  omits  the  word  "  expressly,'* 
and  declares  only  that  the  powers  ^}  not  delegated  to 
the  United  States,  nor  prohibited  to  the  States,  are 
reserved  to  the  States  or  to  the  people ;"  thus  leav- 
kig  the  question,  whether  the  particular  power  which 
may  become  the  subject  of  contest  has  been  dele- 
gated to  the  one  government,  or  prohibited  to  the 
other,  to  depend  on  a  fair  construction  of  the  whole 
instrument.  The  men  who  drew  and  adopted  this 
amendment  had  experienced  the  embarrassments  re- 
sulting from  the  insertion  of  this  word  in  the  articled 
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of  confederation,  and  prpbably  omitted  it  to  avoid  1819. 
those  embarrassments.  A  constitution,  to  contain  ^l^T'C^ 
an  accurate  detail  of  all  the  subdivisions  of  which  ▼• 
its  great  powers  will  admit,  aQd  of  all  the  means  by  tjii/mA. 
which  they  may  be  carried  into  execution,  would 
partake  of  the  prolixity  of  a  legal  code,  and  could 
scarcely  be  embraced  by  the  human  mind.  It  would 
probably  never  be  understood  by  the  public*  Itsna^ 
ture,  therefore,  requires,  that  only  its  great  outlines 
should  be  marked,  its  important  objects  designated, 
and  the  minor  ingredients  which  compose  those  ob- 
jects be  deduced  from  the  nature  of  the  objects  them- 
selves. That  this  idea  was  entertained  by  the  fra^* 
mers  of  the  American  constitution,  is  not  only  to  be 
inferred  from  the  nature  of  the  instrument,  but  from 
the  language.  Why  else  were  some  of  the  limita- 
tions,, found  in  the  ninth  section  of  the  1st  article, 
introduced  ?  It  is  also,  in  some  degree,  warranted 
by  their  having  omitted  to  use  any  restrictive  term 
which  might  prevent  its  receiving  a  fair  and  just  in- 
terpretation. In  considering  this  question,  then,  we 
must  never  forget,  that  it  is  a  constitution  we  are  ex- 
pounding. 

Although,  among  the  enumerated  powers  of  gqv 
vernment,  we  do  not  find  the  word  "  bank"  or  "  iur 
corporation,''  we  find  the  great  powers  to  lay  and 
collect  taxes ;  to  borrow  money ;  to  regulate  com- 
merce ;  to  declare  and  conduct  a  war ;  and  to  raise 
and  support  armies  and  navies.  The  sword  and  the 
purse,  all  the  external  relations,  and  no  inconsidera- 
ble portion  of  the  industry  of  the  nation,  are  en- 
trusted to  its  government.     It  can  never  be  pretended 
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igi9.      that  these  vast  powers  draw  after  them  others  of  in* 

^J^^JJ^   ferior  importance,  merely  because  they  are  inferior 

▼•         Such  an  idea  can  never  be  advanced.    But  it  may 

•fligteof  Ma- 

tyland.  with  great  reason  be  contended,  that  a  government, 
entrusted  with  such  ample  powers,  on  the  due  exe- 
cution of  which  the  happiness  and  prosperity  of  the 
nation  so  vitally  depends,  must  also  be  entrusted  with 
aidple  means  for  their  execution.  The  power  be- 
ing given,  it  is  the  interest  of  the  nation  to  facilitate 
its  execution.  It  can  never  be  their  interest,  and 
cannot  be  presumed  to  have  been  their  intention,  to 
dog  and  embarrass  its  execution  by  withholding  the 
most  appropriate  means.  Throughout  this  vast  re- 
public, from  the  St.  Croix  to  the  Gulph  of  Mexico, 
from  the  Atlantic  to  the  Pacific,  revenue  is  to  be  col- 
lected and  expended,  armies  are  to  be  marched  and 
supported.  The  exigencies  of  the  nation  may  re- 
quire that  the  treasure  raised  in  the  north  should  be 
transported  to  the  south,  that  raised  in  the  east  con- 
veyed to  the  west,  or  that  this  order  should  be  re- 
versed. Is  that  construction  of  the  constitution  to  be 
preferred  which  would  render  these  operations  diffi- 
cult, hazardous,  and  expensive  ?  Can  we  adopt  that 
construction,  (unless  the  words  imperiously  require 
it,)  which  would  impute  to  the  framers  of  that  in- 
strument, when  granting  these  powers  for  the  public 
good,  the  intention  of  impeding  their  exercise  by 
withholding  a  choice  of  means  ?  If,  indeed,  such  be 
the  mandate  of  the  constitutioji,  we  have  only  to 
obey ;  but  that  instrument  does  not  profess  to  enume- 
rate the  means  by  which  the  powers  it  confers  may  be 
execute ;  nor  does  it  prohibit  the  creation  of  a  corpo- 


OF  THE  UNITED  STATES.  ^ 

ration,  if  the  existence  of  such  a  being  be  essentii^l      1819, 
to  the  beneficial  exercise  of  those  powers.     It  is,  ^J»^^|Ij[^ 
then,  the  subject  of  fair  inquiry,  how  far  ^uqh  piean^        ▼• 

,  ,         .  Stfkte  of  Ifti^ 

may  be  employed.  lylM* 

It  is  not  denied,  that  the  powers  given  to  tiie  gp^ 
vemment  imply  the  ordinary  means  of  execution. 
That,  for  exampde,  of  raisiug  revenue,  and  applying 
it  to  national  purposes,  is  admitted  to  imply  th# 
power  of  conveying  money  from  place  to  place,  a| 
the  exigencies  of  the  nation  may  require,  and  of  emt 
ploying  the  usual  means  of  conveyance.  But  it  if 
denied  that  the  government  has  its  choice  of  means  ^ 
or,  that  it  may  employ  the  most  convenient  means, 
if,  to  employ  them,  it  be  necessary  to  erect  a  corporat 
tion. 

On  what  foundation  does  this  argument  rest  ?  On 
this  alone :  The  power  of  creating  a  corporation,  is 
one  appertaining  to  sovereignty,  and  is  not  express- 
ly conferred  on  Congress.  This  is  true.  But  all 
legislative  powers  appertain  to  sovereignty.  Tht 
original  power  of  giving  the  law  on  any  subject  what-^ 
ever,  is  a  sovereign  power ;  and  if  the  government  of 
the  Union  is  restrained  from  creating  a  corporation, 
as  a  means  for  performing  its  functions,  oh  the  single 
reason  that  the  creation  of  a  corporation  is  an  act  of 
sovereignty ;  if  the  sufficiency  of  this  reason  be  ac- 
knowledged, there  would  be  some  difficulty  in  sus- 
taining the  authority  of  Congress  to  pass  other  laws 
for  the  accomplishment  of  the  same  objects. 

The  government  which  has  a  right  to  do  an  act^ 
and  has  imposed  on  it  the  duty  of  performing  that 
act,  must,  according  to  Che  .dictaies  of  reason,  be  al- 

•  Vol.  JV.  fif 
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1819.       low^d  to  select  the  means  ;  and  those  who  contend 

^JT^^     that  it  may  not  select  any  appropriate  means,  that  one 

▼.         particular  mode  of  effecting  the  object  is  excepted, 

^land.  ^'  ^^^  upon  themselves  the  burden  of  establishing  that 

exception. 

The  creation  of  a  corporation,  it  is  said,  apperts^ns 
to  sovereignty.  This  is  admitted.  But  to  what 
portion  of  Sovereignty  does  it  appertain  ?  Does  it 
belong  to  one  more  than  to  another  ?  In  America, 
the  powers  of  sovereignty  are  divided  between  the 
government  of  the  Union^  and  those  of  the  States. 
They  are  each  sovereign,  with  respect  to  the  objects 
committed  to  it,  and  neither  sovereign  with  respect 
to  the  objects  committed  to  the  other.  We  cannot 
comprehend  that  train  of  reasoning  which  would 
maintain,  that  the  extent  of  power  granted  by  the 
people  is  to  be  ascertained,  not  by  the  nature  and 
terms  of  the  grant,  but  by  its  date.  Some  State 
constitutions  were  formed  before,  some  since  that  of 
the  United  States.  We  cannot  believe  that  their  re* 
lation  to  each  other  is  in  any  degree  dependent  upon 
this  circumstance.  Their  respective  powers  must, 
we  think,  be  precisely  the  same  as  af  they  had  been 
formed  at  the  same  time.  Had  they  been  formed 
at  the  same  time,  and  had  the  people  conferred  on 
the  general  government  the  power  contained  in 
the  constitution,  and  on  the  States  the  whole  re- 
siduum of  power,  would  it  have  been  asserted  that 
the  government  of  the  Union  was  not  sovereign  with 
respect  to  those  objects  which  were  entrusted  to  it, 
in  relation  to  which  its  laws  were  declared  to  be 
supreme  ?  If  this  could  not  have  been  asserted,  we 
cannot  well  comprehend  the  process  of  reasoning 
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which  maintaios,  that  a  power  appertaining  to  sove-*  1319. 
reignty  cannot  be  connected  with  that  vast  portion  of  j^J^^jT^ 
it  which  is  granted  to  the  general  government,  so  far  t. 
as  it  is  calculated  to  subserve  the  legitimate  ol^ects  ijiaiid. 
of  that  government.  The  power  of  creating  a  cor- 
poration, though  appertaining  to  sovereignty,  is  not, 
like  the  power  of  making  war,  or  levying  taxes,  or 
of  regulating  commerce,  a  great  substantive  and  in- 
dependent power,  which  cannot  be  implied  as  inci- 
dental to  other  powers,  or  used  as  a  means  of  exe- 
cuting them.  It  is  never  the  end  for  which  pther 
powers  are  exercised,  but  a  means  by  which  other 
objects  are  accomplished*  No  contributions  are 
made  to  charity  for  the  sake  of  an  incorporation, 
but  a  corporation  is  created  to  administer  the  chari- 
ty ;  no  seminary  of  learning  is  instituted  in  order  to 
be  incorporated,  but  the  corporate  character  is  cour 
ferred  to  subserve  the  purposes  of  education.  No 
city  was  ever  built  with  the  sole  object  of  being  in- 
corporated, but  is  incorporated  as  afibrding  the  best 
means  of  being  well  governed.  The  power  of  cre- 
ating a  corporation  is  never  used  for  its  own  sake, 
but  for  the  purpose  of  effecting  something  else.  No 
sufficient  reason  is,  therefore,  perceived,  why  it.  may 
not  pass  as  incidental  to  those  powers  which  are  ex- 
pressly given,  if  it  be  a  direct  mode  of  executing 
them. 

But  the  constitution  of  the  United  States  has  not 
left  the  right  of  Congress  to  employ  the  necessary 
means,  for  the  execution  of  the  powers  conferred  on 
the  government,  to  general  reasoning.  To  its  enu- 
meration of  powers  is  added  that  of  making  ^^  all 
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ri«i9.      hlWft  which  shall  be  necessary  iod  propef)  for  oairjr- 

^■^^"^""^^  log  into  execution  the  foregcnog  powers,  and  all 

r.        Other  powers  vested  by  this  coostitotion,  in  the  go* 

^^^1^^^^  Temmeiit  of  the  United  States,  or  in  any  depattiieM 

thereof.^' 

The  counsel  for  the  State  of  Maryland  hate  urged 
various  arguments,  to  prove  that  this  clause,  though 
in  terms  a  grant  of  power,  is  not  so  in  effect ;  bm  is 
really  restrictive  of  the  general  right,  which  might 
otherwise  be  implied,  of  selecting  means  for  execaC^ 
ing  the  enumerated  powers. 

In  support  of  this  proposition,  they  have  ibmid  it 
necessary  to  contend,  that  this  clause  was  inserted 
for  the  purpose  of  conferring  on  Congress  the  power 
of  making  laws.  That,  without  it,  doubts  might  be 
entertained,  whether  Congress  could  exercise  its  pow^ 
ers  in  the  form  of  legislation. 

But  could  this  be  the  object  for  which  it  was  in*- 
verted  ?  A  government  is  created  by  the  peo}^  hav* 
ing  legislative,  executive,  and  judicial  powers.  Its 
legislative  powers  are  vested  in  a  Congress,  which  is 
to  consist  of  a  Senate  and  House  of  Representatives. 
Each  bouse  may  determine  the  rule  of  its  proceed^- 
ings;  and  it  is  declared  that  every  bill  which  shaH 
have  passed  both  houses,  shall,  before  it  becomes  a 
law,  be  presented  to  the  President  of  the  United 
States.  The  7th  section  describes  the  course  of  pror 
ceedipgs,  by  which  a  bill  shall  become  a  law ;  and, 
then,  the  8th  section  enumerates  the  powers  of  Conr 
gress.  Could  it  be  necessary  to  say,  that  a  l^isla- 
ture  should  exercise  legislative  powers,  in  the  shape 
of  legislation  ?   After  allowing  each  house  to  pre- 
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scribe  itt  own  course  of  proceediog,  «fter  describuig      i8i9. 
the  milliner  m  which  a  bill  should  become  a  law.  "Tl^y^. 
would  it  ha?e  entered  into  the  mind  of  a  single  mem*^        ▼. 
ber  of  the  Convention,  that  an  express  power  to  make     rjimL 
laws  was  necessary  to  enable  the  legislature  to  make 
them  ?  That  a  legislature,  endowed  with  legislative 
powers,  can  legblate,  is  a  proposition  too  self-evident 
to  have  been  questioned. 

But  the  argument  on  which  most  reliance  is 
placed,  is  drawn  from  the  pecuHar  language  of  this 
clause.  Congress  is  not  empdWered  bj  it  tb  make 
all  laws,  which  may  have  relation  to  the  powers  con- 
ferred OB  the  government,  but  Mch  only  as  may  be 
^^  necessary  and  proper^^  for  tear rying  them  into  exe- 
cution. The  word  ^^  necessaityy^  is  considered  as  con- 
trolling the  whole  sentence,  and  as  limiting  the  right 
to  pass  laws  for  the  execution  of  the  granted  ]fK>werS| 
to  such  as  are  indispensable,  and  without  which  the 
power  would  be  nugatory.  That  it  excludes  the 
choice  of  means,  and  leaves  to  Congress,  in  each 
case,  that  only  which  is  most  direct  and  simple. 

Is  it  true,  that  this  is  the  sense  in  which  the  word 
^^  necessary''  is  always  used  ?  Does  it  always  import 
an  absolute  physical  necessity,  so  strong,  that  one 
thing,  to  which  another  may  be  termed  necessary, 
cannot  exist  without  that  other  ?  We  think  it  does 
not.  If  reference  be  had  to  its  use,  in  the  common 
affairs  of  the  world,  or  in  approved  authors,  we  find 
that  it  frequently  imports  no  more  than  that  one  thing 
is  convenient,  or  useful,  or  essential  to  another.  To 
employ  the  means  necessary  to  an  end,  is  generally 
understood  as  employing  any  means  calculated  to 
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1819.      produce  the  end,  and  not  as  being  confined  to  those 

fgl!cv^^  single  means,  without  which  the  end  would  be  cn- 

«     ^'.«      tirely  unattainable*     Such  is  the  character  of  human 

state  of  Ma-  ^ 

rjhnd.  language,  that  no  word  conveys  to  the  mind,  in  all 
situations,  one  single  definite  idea ;  and  nothing  is 
more  common  than  to  use  words  in  a  figurative 
sense.  Almost  all  compositions  contain  words,  which, 
taken  in  their  rigorous  sense,  would  convey  a  mean* 
ing  different  from  that  which  is  obviously  intended. 
It  is  essential  to  just  construction,  that  many  words 
which  import  something  excessive,  should  be  under* 
stood  in  a  more  mitigated  sense — ^in  that  sense  which 
common  usage  justifies.  The  word  ''  necessary*'  is 
of  this  description.  It  has  not  a  fixed  character  pe* 
culiar  to  itself.  It  admits  of  all  degrees  of  compari- 
son ;  and  is  often  connected  with  other  words,  which 
increase  or  diminish  the  impression  the  mind  receives 
of  the  urgency  it  imports.  A  thing  may  be  neces- 
sary, very  necessary,  absolutely  or  indispensably  ne- 
cessary. To  no  mind  would  the  same  idea  be  con- 
veyed, by  these  several  phrases.  This  comment  on 
the  word  is  well  illustrated,  by  the  passage  cited  at 
the  bar,  from  the  10th  section  of  the  1st  article  of  the 
constitution.  It  is,  we  think,  impossible  to  compare 
the  sentence  which  prohibits  a  State  from  laying 
^^  imposts,  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its 
inspection  laws,"  with  that  which  authorizes  Con- 
gress '^  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution"  the  powers  of  the 
general  government,  without  feeling  a  conviction 
that  the  convention  understood  itself  to  change  ma- 
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teriallj  the  meaning  of  the  word  ^^  necessary,'^  bj       ]g]9, 
prefixing  the  word  "  absolutely,"    This  word,  then,  ijl^j^^ 
like  others,  is  used  in  various  senses;  and,  in  its        t. 
construction,  the  subject,  the  context,  the  intention     lyfaMd* 
of  the  person  using  them,  are  all  to  be  taken  into 
view. 

Let  this  be  done  in  the  case  under  consideration. 
The  subject  is  the  execution  of  those  great  powers 
on  which  the  welfare  of  a  nation  essentially  depends! 
It  must  have  been  the  intention  of  those  who  gave 
these  powers,  to  insure,  as  far  as  human  prudence 
could  insure,  their  beneficial  execution.  This  could 
not  be  done  by  confiding  the  choice  of  means  to  sucli 
narrow  limits  as  not  to  leave  it  in  the  power  of  Con- 
gress to  adopt  any  which  might  be  appropriate,  and 
which  were  conducive  to  the  end.  This  provision  is 
made  in  a  constitution  intended  to  endure  for  ages 
to  come,  and,  consequently,  to  be  adapted  to  the  va- 
rious crises  of  human  affairs.  To  have  prescribed 
the  means  by  which  government  should,  in  all  fu- 
ture time,  execute  its  powers,  would  have  been  to 
change,  entirely,  the  character  of  the  instrument^ 
and  give  it  the  properties  of  a  legal  code.  It  would 
have  been  an  unwise  attempt  tg  provide,  by  immuta- 
ble rules,  for  exigencies  which,  if  foreseen  at  all, 
must  have  been  seen  dimly,  and  which  can  be  best 
provided  for  as  they  occur.  To  have  declared  that 
the  best  means  shall  not  be  used,  but  those  alone 
without  which  the  power  given  would  be  nugatory, 
would  have  been  to  deprive  the  legislature  of  the 
capacity  to  avail  itself  of  experience,  to  exercise  its 
reason,  and  to  accommodate  its  legislation  to  circum- 
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iBio.      Stances^    If  we  apply  this  principle  of  GooatructiiMi 


to  any  of  the  powers  of  the  goveromenti  we  ahall 
find  it  so  pernicious  in  its  operation  that  we  s^l  h^ 


M'CulkKA 
y. 

lytod,  ^  compelled  to  discard  it  The  powers  rested  in  Ckmr 
gress  may  certainly  be  carried  into  execution,  wi^^ 
out  prescribing  an  oath  of  office.  The  power  t^ 
exact  this  security  for  the  faithful  performance  of 
duty,  is  not  given,  nor  is  it  indispensably  necessaiji 
The  different  departments  may  be  established  ;  taxei 
may  be  imposed  and  collected  ;  armies  and  DarieV 
may  be  raised  and  maintained ;  and  money  may  b^ 
borrowed,  without  requiring  an  path  of  office.  It 
might  be  argued,  with  as  much  plausibility  as  other 
incidental  powers  have  been  assailed,  that  the  Con* 
vention  was  not  unmindful  of  this  subject.  The 
oath  which  might  be  exacted — that  of  fidelity  to  the 
constitution-^is  prescribed,  and  no  other  can  be  re<- 
quired.  Yet,  he  would  be  charged  with  insanity 
who  should  contend,  that  the  legislature  might  not 
superadd,  to  the  oath  directed  by  the  constitution, 
such  other  oath  of  office  as  its  wisdom  might 
suggest 

So,  with  respect  to  the  whole  penal  code  of  the 
United  States :  whence  arises  the  power  to  punish 
in  cases  not  prescribed  by  the  constitution  ?  All  ad* 
mit  that  the  government  may,  legitimately,  punish 
any  violation  of  its  laws ;  and  yet,  this  is  not  among 
the  enumerated  powers  of  Congress.  The  right  to 
enforce  the  observance  of  law,  by  punishing  its  in*-- 
fraction,  might  be  denied  with  the  more  plausibility, 
because  it  is  expressly  given  in  some  cases.  Con- 
gress is  empowered  ^^  to  provide  for  the  punishment 
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of  counterfeitiQg  the  securities  and  current  coin  df      1819. 
the  United  States,"  and  ^^  to  define  and  punish  pira-  M'CuUoob 
cies  and  felonies  committed  on  the  high  seas,  and  ^     ^\^ 

^  '  state  of  Ma- 

ofiences  against  the  law  of  nations.'*  The  several  ryltod. 
powers  of  Congress  may  exist,  in  a  very  imperfect 
state  to  be  sure,  but  they  may  exist  and  be  carried 
into  execution,  although  no  punishment  should  be  in- 
flicted in  cases  where  the  right  to  punish  is  not  ex- 
pressly given. 

Take,  for  example,  the  power  ^^  to  establish  post 
offices  and  post  roads."  This  power  is  executed  by 
the  single  act  of  making  the  establishment.  But, 
from  this  has  been  inferred  the  power  and  duty  of 
carrying  the  mail  along  the  post  road,  from  one  post 
office  to  another.  And,  from  this  implied  power^ 
has  again  been  inferred  the  right  to  punbh  thoso 
who  steal  letters  from  the  post  office,  or  rob  the  mail. 
It  may  be  said,  with  some  plausibility,  that  the  right 
to  carry  the  mail,  and  to  punish  those  who  rob  it,  is 
not  indispensably  necessary  to  the  establishment  of 
a  post  office  and  post  road.  This  right  is  indeed  es* 
sential  to  the  beneficial  exercise  of  the  power,  but 
not  indispensably  necessary  to  its  existence.  So,  of 
the  punishment  of  the  crimes  of  stealing  or  falsify- 
ing a  record  or  process  of  a  Court  of  the  United 
States,  or  of  perjury  in  such  Court.  To  punish  these 
offi^nces  is  certainly  conducive  to  the  due  administra- 
tion of  justice.  But  courts  may  exist,  and  may  de- 
cide the  causes  brought  before  them,  though  such 
crimes  escape  punishment. 

The  baneful  influence  of  this  narrow  construction 
on  all  the  operations  of  the  government,  and  the  ab- 

Vot.  IV.  53 
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1819.      solute  impracticabilitj  of  maiDtaioiog  it  without  reo^ 
>f^'^j7^  dering  the  governmeDt  iDcompeteot  to  its  great  ob- 
r.        Jects,  might  be  illustrated  by  numerous  examj^ 
lyfaukL      drawn  from  the  constitution,  and  from  our  laws*  The 
good  sense  of  the  public  has  pronounced,  without 
hesitation,  that  the  power  of  punishment  appertauns 
to  sovereignty,  and  may  be  exercised  whenever  tbe 
sovereign  has  a  right  to  act,  as  incidental  to  his  cob- 
stitutional  powers.     It  is  a  means  for  carrying  into 
execution  all  sovereign  powers,  and  may  be  used, 
although  not  indispensably  necessary.     It  b  a  right 
incidental  to  the  power,  and  conducive  to  its  benefi- 
cial exercise. 

If  this  limited  construction  of  the  word  ^^  neces- 
sary" must  be  abandoned  in  order  to  punish,  whence 
is  derived  the  rule  which  would  reinstate  it,  when  the. 
government  would  carry  its  powers  into  execution 
by  means  not  vindictive  in  their  nature?  If  the 
word  "  necessary"  means  *^  needful,"  **  requisite," 
"  essential,"  "  conducive  to,"  hi  order  to  let  in  the 
power  of  punishment  for  the  infraction  of  law;  why 
is  it  not  equally  comprehensive  when  required  to  au- 
thorize the  use  of  means  which  facilitate  the  execu- 
tion of  the  powers  of  government  without  the  inflic- 
tion of  punishment  ?" 

In  ascertaining  the  sense  in  which  the  word  "  ne- 
cessary" is  used  in  this  clause  of  the  constitution,  we 
may  derive  some  aid  from  that  with  which  it  is  a^o- 
ciated.  Congress  shall  have  power  ^^  to  make  all 
laws  which  shall  be  necessary  and  proper  to  carry 
into  execution"  the  powers  of  the  government  If 
the  word  "  necessary"  was  used  in  that  strict  and  ri- 
gorous sense  for  which  the  counsel  for  the  State  of 
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Maryland  contend,  it  would  be  an  extraordinary  de-       1819. 

partare  from  the  usual  course  of  the  human  mind,  as    **"^'^/'•^^/ 
....    J  .  .  .         .        J 1  J   .1  1      Mcculloch 

exhibited  m  composition,  to  add  a  word,  the  only         y. 

possible  effect  of  which  is  to  qualify  that  strict  and      ,yiaod. 
rigorous  meaning ;  to  present  to  the  mind  the  idea  of 
some  choice  of  means  of  legislation  not  straitened 
and  compressed  within  the  narrow  limits  for  which 
gentlemen  contend. 

But  the  argument  which  most  conclusively  demon- 
strates the  error  of  the  construction  contended  for  by 
the  counsel  for  the  State  of  Maryland,  is  founded  on 
the  intention  of  the  Convention,  as  manifested  in  the 
whole  clause.  To  waste  time  and  Argument  in 
proving  that,  without  it,  Congress  might  carry  its 
powers  into  execution,  would  be  not  much  less  idle 
than  to  hold  a  lighted  taper  to  the  sun.  As  little 
can  it  be  required  to  prove,  that  in  the  absence  of 
this  clause,  Congress  would  have  some  choice  of 
means.  That  it  might  employ  those  which,  in  its 
judgment,  would  most  advantageously  effect  the  ob- 
ject to  be  accomplished.  That  any  means  adapted 
to  the  end,  any  means  which  tended  directly  to  the 
execution  of  the  constitutional  powers  of  the  govern- 
ment, were  in  themselves  constitutional.  This  clause, 
as  construed  by  the  State  of  Maryland,  would  abridge, 
and  almost  annihilate  this  useful  and  necessary  right 
of  the  legislature  to  select  its  means.  That  this  could 
not  be  intended,  is,  we  should  think,  had  it  not  bee^ 
already  controverted,  too  apparent  for  controversy. 
We  think  so  for  the  following  reasons : 

i  St.  The  clause  is  placed  among  the  powers  of 
Congress,  not  among  the  limitations  on  those  powers. 
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1819.  Sad.  Its  terms  purport  to  enlarge,  not  to  diminish 

^•^^"^/""^^  the  powers  vested  in  the  government.  It  purports  to 
y.  be  an  additional  power,  not  a  restriction  on  those  al- 
^'rSiuttd!**'  ''cadj  granted.  No  reason  has  been,  or  can  be  as- 
signed for  thus  concealing  an  intention  to  narrow  the 
discretion  of  the  national  legislature  under  words 
which  purport  to  enlarge  it.  The  framers  of  the 
constitution  wished  its  adoption,  and  well  knew  that 
it  would  be  endangered  by  its  strength,  not  by  its 
weakness.  Had  they  been  capable  of  using  lan- 
l^uage  which  would  convey  to  the  eye  one  idea,  and, 
after  deep  reflection,  impress  on  the  mind  another, 
they  would  rather  have  disguised  the  grant  of  power, 
than  its  limitation.  If,  then,  their  intention  had  been, 
by  this  clause,  to  restrain  the  free  use  of  means  which 
might  otherwise  have  been  implied,  that  intention 
would  have  been  inserted  in  another  place,  and  would 
have  been  expressed  in  terms  resembling  these.  ^^  In 
carrying  into  execution  the  foregoing  powers,  and  all 
<ithers,''  &c.  ^'  no  laws  shall  be  passed  but  such  as 
are  necessary  and  proper."  Had  the  intention  been 
to  make  this  clause  restrictive,  it  would  unquestion- 
ably have  been  so  in  form  as  well  as  in  effect. 

The  result  of  the  most  careful  and  attentive  ccm* 
sideration  bestowed  upon  this  clause  is,  that  if  it  does 
not  enlarge,  it  cannot  be  construed  to  restrain  the 
powers  of  Congress,  or  to  impair  the  right  of  the  le- 
gislature to  exercise  its  best  judgment  in  the  selec- 
tion of  measures  to  carry  into  execution  the  consti'- 
tutional  powers  of  the  government.  If  no  other  mo- 
tive for  its  insertion  can  be  suggested,  a  sufficient  one 
k  found  in  the  desire  to  monove  all  doubts  re^yecting 
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the  right  to  legislate  on  that  vast  mass  of  incidental      isig. 
powers  which  must  be  involved  in  the  constitution,    v^^v^^^^ 
if  that  instrument  be  not  a  splendid  bauble.  y. 

We  admit,  as  all  must  admit,  that  the  powers  of  ^^^^^^^ 
the  government  are  limited,  and  that  its  limits  are  not 
to  be  transcended'  But  we  think  the  sound  con* 
struction  of  the  constitution  must  allow  to  the  na- 
tional legislature  that  discretion,  with  respect  to  the 
means  by  which  the  powers  it  confers  are  to  be  car- 
ried into  execution,  which  wiU  enable  that  body  to 
perform  the  high  duties  assigned  to  it,  in  the  man- 
ner most  beneficial  to  the  people.  Let  the  end  be  . 
legitimate,  let  it  be  within  the  scope  of  the  consti- 
tution, and  all  means  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  which  are  not  pro- 
hibited, but  consist  with  the  letter  and  spirit  of  the 
constitution,  are  constitutional. 

That  a  corporation  must  be  considered  as  a  means 
not  less  usual,  not  of  higher  dignity,  not  more  re- 
quiring a  particular  speciiicatioa  than  other  means, 
has  been  sufficiently  proved.  If  we  look  to  the 
origin  of  corporations,  to  the  manner  in  which  they 
have  been  framed  in  that  government  from  which 
we  have  derived  most  of  our  legal  principles  and 
ideas,  or  to  the  uses  to  which  they  have  been  ap- 
plied, we  find  no  reason  to  suppose  that  a  constitu- 
tion, omitting,  and  wisely  omitting,  to  enumerate 
all  the  means  for  carrying  into  execution  the  great 
powers  vested  in  government,  ought  to  have  spe- 
cified this.  Had  it  been  intended  to  grant  this 
power  as  one  which  should  be  distinct  and  inde- 
pendent, to  be  exercised  ia  aBj  case  whatever,  it 
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1819.      would  have  found  a  place  among  the   enumerated 

**jr^J^J7^   powers  of  the  government.     But  being  considered 

T.         merely  as  a  means,  to  be  employed  only  for  the  pur- 
State  of  Ma--  c  •         •    ^  *'         ^L         • 

lylaiid.  pose  of  carrymg  mto  execution  the  given  powers, 
there  could  be  no  motive  for  particularly  mention- 
ing it 

The  propriety  of  this  remark  would  seem  to  be 
generally  acknowledged  by  the  universal  acquies- 
cence in  the  construction  which  has  been  uniformly 
put  on  the  3rd  section  of  the  4th  article  of  the  con- 
stitution. The  power  to  '^  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  pro- 
perty belonging  to  the  United  States,"  is  not  more 
comprehensive,  than  the  power  ^^  to  make  all  lan^s 
which  shall  be  necessary  and  proper  for  carrying  into 
execution"  the  powers  of  the  government  Yet  all 
admit  the  constitutionality  of  a  territorial  govern- 
ment, which  is  a  corporate  body. 

If  a  corporation  may  be  employed  indiscriminately 
with  other  means  to  carry  into  execution  the  powers 
of  the  government,  no  particular  reason  can  be  as- 
signed for  excluding  the  use  of  a  bank,  if  required 
for  its  fiscal  operations.  To  use  one,  must  be  within 
the  discretion  of  Congress,  if  it  be  an  appropriate 
mode  of  executing  the  powers  of  government. 
That  it  is  a  convenient,  a  useful,  and  essential  instru- 
ment in  the  prosecution  of  its  fiscal  operations,  is  not 
now  a  subject  of  controversy.  All  those  who  have 
been  concerned  in  the  administration  of  our  finances, 
have  concurred  in  representing  its  importance  and 
necessity ;  and  so  strongly  have  they  been  felt,  that 
statesmen  of  the  first  class,  whose  previous  opinioos 
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against  it  had  been  confirmed  by  every  circumstance       i8i9. 
which  can  fix  the  human  judgment,  have  yielded  ^'tT^!^ 
those  opmions  to  the  exigencies  of  the  nation.     Un-         ▼. 
der  the  confederation,  Congress,  justifying  the  mea-     lyiaad. 
sure  by  its  necessity,  transcended  perhaps  its  powers 
to  obtain  the  advantage  of  a  bank ;  and  our  own  le- 
gislation attests  the  universal  conviction  of  the  utility 
of  this  measure.     The  time  has  passed  away  when 
it  can  be  necessary  to  enter  into  any   discussion  in 
order  to  prove  the  importance  of  this  instrument,  as  a 
means  to  effect  the  legitimate  objects  of  the  govern- 
ment. 

But,  were  its  necessity  less  apparent,  none  can 
deny  its  being  an  appropriate  measure ;  and  if  it  is, 
the  degree  of  its  necessity,  as  has  been  very  justly 
observed,  is  to  be  discussed  in  another  place.  Should 
Congress,  in  the  execution  of  its  powers,  adopt  mea- 
sures which  are  prohibited  by  the  constitution ;  or 
should  Congress,  under  the  pretext  of  executing  its 
powers,  pass  laws  for  the  accomplishment  of  objects 
not  entrusted  to  the  government ;  it  would  become 
the  painful  duty  of  this  tribunal,  should  a  case  re- 
quiring such  a  decision  come  before  it,  to  say  that 
such  an  act  was  not  the  law  of  the  land.  But  where 
the  law  is  not  prohibited,  and  is  really  calculated  to 
effect  any  of  the  objects  entrusted  to  the  govern- 
ment, to  undertake  here  to  inquire  into  the  degree 
of  its  necessity,  would  be  to  pass  the  line  which  cir- 
cumscribes the  judicial  department,  and  to  tread  on 
legislative  ground.  This  court  disclaims  all  preten- 
sions to  such  a  power. 
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1819.  After  this  declaration,  it  can  scarcely  be  necessarjr 

>f^X!^   to  say,  that  the  existence  of  State  banks  can  have  do 

f.        possible  influence  on  the  question.     No  trace  is  to  be 

ryiand.  '  found  in  the  constitution  of  an  intention  to  create  a  de- 
pendence of  the  government  of  the  Union  on  those 
of  the  States,  for  the  execution  of  the  great  powers 
assigned  to  it.  Its  means  are  adequate  to  its  ends ; 
and  on  those  means  alone  was  it  expected  to  rely 
for  the  accomplishment  of  its  ends.  To  impose  on 
it  the  necessity  of  resorting  to  means  which  it  can- 
not control,  which  another  government  may  furnish 
or  withhold,  would  render  its  course  precarious,  the 
result  of  its  measures  uncertain,  and  create  a  depen- 
dence on  other  governments,  which  might  disappoint 
its  most  important  designs,  and  is  incompatible  with 
the  language  of  the  constitution.  But  were  it 
otherwise,  the  choice  of  means  implied  a  right  to 
choose  a  national  bank  in  preference  to  State  banks, 
and  Congress  alone  can  make  the  election. 

After  the  most  deliberate  consideration,  it  is  the 
unanimous  and  decided  opinion  of  this  Court,  that 
the  act  to  incorporate  the  Bank  of  the  United  States 
is  a  }aw  made  in  pursuance  of  the  constitution,  and 
is  a  part  of  the  supreme  law  of  the  land. 

The  branches,  proceeding  from  the  same  stock, 
and  being  conducive  to  the  complete  accomplishment 
of  the  object,  are  equally  constitutional.  It  would 
have  been  unwise  to  locate  them  in  the  charter,  and 
it  would  be  uunecessarily  inconvenient  to  employ  the 
legislative  power  in  making  those  subordinate  arrange- 
ments. The  great  duties  of  the  bank  are  prescribed ; 
those  duties  require  branches;  and  the  bank  itself 
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May,  we  think,  be  safelj  trasted  with  the  selection      i8i9. 
of  places  where  those  branches  shall  be  fixed ;  re-  m|*(j^i^^|j 
serving  always  to  the  government  the  right  to  i;equire        v. 
that  a  branch  shall  be  located  where  it  may  be     ryUAd* 
deemed  necessary. 

It  being  the  opinion  of  the  Coart,  that  the  act  in- 
corporating the  bank  is  constitutional ;  and  that  the 
power  of  establishing  a  branch  in  the  State  of  Mary^ 
land  might  be  property  exercised  by  the  bank  itself, 
we  proceed  to  inquire-^ — 

2.  Whether  the  State  of  Maryland  may,  without 
violating  the  constitution,  tax  that  branch  ? 

That  the  power  of  taxation  is  one  of  vital  impor- 
tance ;  that  it  is  retained  by  the  States ;  that  it  is 
not  abridged  by  the  grant  of  a  similar  power  to  the 
government  of  the  Union  ;  that  it  is  to  be  concur- 
rently exercised  by  the  two  governments :  are  truths 
which  have  never  been  denied.     But,  such  is  the 
paramount  character  of  the  constitution,  that  its  ca- 
pacity to  withdraw  any  subject  from  the  action  of 
even  this  power,  is  admitted.     The  States  are  ex-' 
pressly  forbidden  to  lay  any  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for 
executing  their  inspection  laws.     If  the  obligation 
of  this  prohibition  must  be  conceded — if  it  may  re- 
strain a  State  from  the  exercise  of  its  taxing  power 
on  imports  and  exports ;  the  same  paramount  cha- 
racter would  seem  to  restrain,  as  it  certainly  may 
restrain,  a  State  from  such  other  exercise  of  this 
power,  as  is  in  its  nature  incompatible  with,  and  re- 
pugnant to,  the  constkmioaal  laws  of  the  Union. 
A  law,  absolutely  repugnant  to  another,  as  entirely 

Vat.  IV.  54 
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1819.  After  this  declaration,  it  can  scarcely  be  necessary 

^jJJ^^JJ^^  to  say,  that  the  existence  of  State  banks  can  have  do 
^t.  possib]e  influence  on  the  question.  No  trace  is  to  be 
ryiand.  found  in  the  constitution  of  an  intention  to  create  a  de- 
pendence of  the  government  of  the  Union  on  those 
of  the  States,  for  the  execution  of  the  great  powers 
assigned  to  it.  Its  means  are  adequate  to  its  ends ; 
and  on  those  means  alone  was  it  expected  to  rely 
for  the  accomplishment  of  its  ends.  To  impose  on 
it  the  necessity  of  resorting  to  means  which  it  can- 
not control,  which  another  government  may  furnish 
or  withhold,  would  render  its  course  precarious,  the 
result  of  its  measures  uncertain,  and  create  a  depen- 
dence on  other  governments,  which  might  disappoint 
its  most  important  designs,  and  is  incompatible  with 
the  language  of  the  constitution.  But  were  it 
otherwise,  the  choice  of  means  implied  a  right  to 
choose  a  national  bank  in  preference  to  State,  banks, 
and  Congress  alone  can  make  the  election. 

After  the  most  deliberate  consideration,  it  is  the 
unanimous  and  decided  opinion  of  this  Court,  that 
the  act  to  incorporate  the  Bank  of  the  United  States 
is  a  }aw  made  in  pursuance  of  the  constitution,  and 
is  a  part  of  the  supreme  law  of  the  land. 

The  branches,  proceeding  from  the  same  stock, 
and  being  conducive  to  the  complete  accomplishment 
of  the  object,  are  equally  constitutional.  It  would 
have  been  unwise  to  locate  them  in  the  charter,  and 
it  would  be  unnecessarily  inconvenient  to  employ  the 
legislative  power  in  making  those  subordinate  arrange- 
ments. The  great  duties  of  the  bank  are  prescribed ; 
those  duties  require  branches;  and  the  bank  itself 


OP  THE  UNITED  STATES.  436 

May,  we  think,  be  safely  trasted  with  the  selection      isig. 
of  places  where  those  branches  shall  be  fixed ;  re-  i^^^j^iioci^ 
serving  always  to  the  government  the  right  to  i;equire        ▼. 
that  a  branch  shall  be  located  where  it  may  be     ryUAd* 
deemed  necessary. 

It  being  the  opinion  of  the  Coart,  that  the  act  in- 
corporating the  bank  is  constitutional ;  and  that  the 
power  of  establishing  a  branch  in  the  State  of  Mary^ 
land  might  be  property  exercised  by  the  bank  itself, 
we  proceed  to  inquire— 

2.  Whether  the  State  of  Maryland  may,  without 
violating  the  constitution,  tax  that  branch  ? 

That  the  power  of  taxation  is  one  of  vital  impor- 
tance ;  that  it  is  retained  by  the  States ;  that  it  is 
not  abridged  by  the  grant  of  a  similar  power  to  the 
government  of  the  Union  ;  that  it  is  to  be  concur- 
rently exercised  by  the  two  governments :  are  truths 
which  have  never  been  denied.     But,  such  is  the 
paramount  character  of  the  constitution,  that  its  ca- 
pacity to  withdraw  any  subject  from  the  action  of 
even  this  power,  is  admitted.     The  States  are  ex-' 
pressly  forbidden  to  lay  any  duties  on  imports  or  ex- 
ports,  except  what  may  be  absolutely  necessary  for 
executing  their  inspection  laws.     If  the  obligation 
of  this  prohibition  must  be  conceded — if  it  may  re- 
strain a  State  from  the  exercise  of  its  taxing  power 
on  imports  and  exports ;  the  same  paramount  cha- 
racter would  seem  to  restrain,  as  it  certainly  may 
restrain,  a  State  from  such  other  exercise  of  this 
power,  as  is  in  its  nature  incompatible  with,  and  re- 
pugnant to,  the  constkittio&al  laws  of  the  Union. 
A  law,  absolutely  repugnant  to  another,  as  entirely 

Vat,  IV.  54 
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1819.       repeals  that  other  as  if  express  terms  of  repesd  were 
^'^^>y^^  used, 

T.  On  this  ground  the  counsel  for  the  bank  place  its 

^^^^^^  claim  to  be  exempted  from  the  power  of  a  State  to 
tax  its  operations.  There  is  no  express  pronsioo  for 
the  case,  but  the  claim  has  been  sustained  on  a  prin- 
ciple which  so  entirely  pervades  the  constitution,  is 
so  intermixed  with  the  materials  which  compose  il, 
so  interwoveii  with  its  web,  so  blended  with  its  tex- 
ture, as  to  be  incapable  of  being  separated  from  it, 
without  rending  it  into  shreds. 

This  great  principle  is,  that  the  constitution  and 
the  laws  made  in  pursuance  thereof  are  supreme ; 
V     that  they  control  the  constitution  and  laws  of  the  re- 
spective States,  and  cannot  be  controlled  by  them. 
From  this,  which  may  be  almost  termed  an  axiom, 
other  propositions  are  deduced  as  corollaries,  on  the 
truth  or  error  of  which,  and  on  their  application 
to  this  case,  the  cause  has  been  supposed  to  de- 
pend.   These  are,  1st.  that  a  power  to  create  im- 
plies a  power  to  preserve.    2nd.  That  a  power  to 
destroy,  if  wielded  by  a  different  hand,   is  hostile 
to,  and  incompatible  with  these  powers  to  create  and 
to  preserve.     3d.  That  where  this  repugnancy  ex- 
ists, that  authority  which  is  supreme  must  contrcd, 
not  yield  to  that  over  which  it  is  supreme. 

These  propositions,  as  abstract  truths,  would,  p^- 
liaps,  never  be  controverted.  Their  application  to 
this  case,  however,  has  been  denied ;  and,  both  in 
maintaining  the  affirmative  and  the  negative,  a  splen- 
dor of  eloquence,  and  strength  of  argument,  sel- 
dom, if  ever,  surpassed,  have  been  displayed* 
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The  power  of  Congress  to  create,  and  of  course       ]bi9. 
to  continue,  the  bank,  was  the  subject  of  the  pre-  ^]jj!^j^jj^ 
cedmg  part  of  this  opinion ;  and  is  no  longer  to  be        t. 
considered  as  questionable.  rylaad. 

That  the  power  of  taxing  it  by  the  States  may  be 
exercised  so  as  to  destroy  it,  is  too  obvious  to  be  de- 
nied. But  taxation  is  said  to  be  an  absolute  power, 
which  acknowledges  no  other  limits  than  those  ex- 
pressly prescribed  in  the  constitution,  and  like  so- 
vereign power  of  every  other  description,  is  trusted 
to  the  discretion  of  those  who  use  it.  But  the  very 
terms  of  this  argument  admit  that  the  sovereignty  of 
the  State,  in  die  article  of  taxation  itself,  is  subor- 
dinate to,  and  may  be  controlled  by  the  constitution  of 
the  United  States.  How  far  it  has  been  controlled 
by  that  instrument  must  be  a  question  of  construc- 
tion. In  making  this  construction,  no  principle  not 
declared,  can  be  admissable,  which  would  defeat 
the  legitimate  operations  of  a  supreme  government. 
It  is  of  the  very  essence  of  supremacy  to  remove  all 
obstacles  to  its  action  within  its  own  sphere,  and  so 
to  modify  every  power  vested  in  subordinate  govern- 
ments, as  to  exempt  its  own  operations  from  their 
own  influence.  This  effect  need  not  be  stated  in 
terms.  It  is  so  involved  in  the  declaration  of  supre- 
macy, so  necessarily  implied  in  it,  that  the  expres- 
sion of  it  could  not  make  it  more  certain.  We  must, 
therefore,  keep  it  in  view  while  construing  the  con- 
stitution, m 

The  argument  cm  the  part  of  the  State  of  Mary- 
land, is,  not  that  the  States  may  directly  resist  a 
law  of  Congress,  but  that  they  may  exercise  their 
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1819.  acknowledged  powers  upon  it,  and  that  the  const!- 
^^^y^  tution  leaves  them  this  right  in  the  confidence  that 
▼.  thej  will  not  abuse  it. 
i^l4t^.  ^*  Before  we  proceed  to  examine  this  argument,  and 
to  subject  it  to  the  test  of  the  constitution,  we  mast 
be  permitted  to  bestow  a  few  considerations  on  the 
nature  and  extent  of  thb  original  right  of  taxatimi, 
which  is  acknowledged  to  remain  with  the  States. 
It  is  admitted  that  the  power  of  taxing  the  peopk 
and  their  property  is  essential  to  the  very  existence 
of  government,  and  may  be  legitimately  exercised 
on  the  objects  to  which  it  is  applicable,  to  the  utmost 
extent  to  which  the  government  may  chuse  to  carry 
it  The  only  security  against  the  abuse  of  this 
power,  is  found  in  the  structure  of  the  government 
itself.  In  imposing  a  tax  the  legislature  acts  upon 
its  constituents.  This  is  in  general  a  sufficient  se- 
curity against  erroneous  and  oppressive  taxation. 

The  people  of  a  State,  therefore,  give  to  their  go-^ 
vernment  a  right  of  taxing  themselves  and  their  pro- 
perty, and  as  the  exigencies  of  government  cannot 
be  limited,  they  prescribe  no  limits  to  the  exercise  of 
this  right,  resting  confidently  on  the  interest  of  the 
legislator,  and  on  the  influence  of  the  constituents 
over  their  representative,  to  guard  them  against  its 
abuse.  But  the  means  employed  by  the  government 
of  the  Union  have  no  such  security,  nor  is  the  right 
of  a  State  to  tax  them  sustained  by  the  same  theory. 
Those  means  ^re  not  given  by  the  people  of  a  par- 
ticular State,  not  given  by  the  constituents  of  the  le- 
gislature, which  claim  the  right  to  tax  them,  but  by 
the  people  of  all  the  States.    They  are  given  by  all» 
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for  the  benefit  of  all-— and  upoa  theory,  should  be       isidl 
subjected  to  that  government  only  which  belongs 
to  all. 

It  may  be  objected  to  this  definition,  that  the  power  ^^^J^JJ*** 
of  taxation  is  not  confined  to  the  people  and  property 
of  a  State.     It  may  be  exercised  upon  every  ob- 
ject brought  within  its  jurisdiction. 

This  is  true.  But  to  what  source  do  we  trace  this 
right?  It  is  obvious,  that  it  is  an  incident  of  sove- 
reignty, and  is  co-extensive  with  that  to  which  it  is 
an  incident.  All  subjects  over  which  the  sovereign 
power  of  a  State  extends,  are  objects  of  taxation; 
but  those  over  which  it  does  not  extend,  are,  upon 
the  soundest  principles,  exempt  from  taxation.  This 
proposition  may  almost  be  pronounced  self-evident 

The  sovereignty  of  a  State  extends  to  every  thing 
which  exists  by  its  own  authority,  or  is  introduced 
by  its  permission ;  but  does  it  extend  to  those  means 
which  are  employed  by  Congress  to  carry  into  exe- 
cution powers  conferred  on  that  body  by  the  people 
of  the  United  States  ?  We  think  it  demonstrable 
that  it  does  not.  Those  powers  are  not  given  by  the 
people  of  a  single  State.  They  are  given  by  the 
people  of  the  United  States,  to  a  government  whose 
laws,  made  in  pursuance  of  the  constitution,  are  de- 
clared to  be  supreme.  Consequently,  the  people  of 
a  single  State  cannot  confer  a  sovereignty  which  will 
extend  over  them. 

If  we  measure  the  power  of  taxation  residing  in 
a  State,  by  the  extent  of  sovereignty  which  the  peo- 
ple of  a  single  State  possess,  and  can  confer  on  its 
government,  we  have  w  intelligible  standard^  appli- 
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i8if .  If  we  apply  the  principle  for  which  the  State  of 

)fy^^  Maryland  contends,  to  the  constitution  generally,  wc 
T.  shall  find  it  capable  of  changing  totally  the  character 
^^yiy^  of  that  instrument  We  shall  find  it  capable  of  ar- 
resting all  the  measures  of  the  government,  and  of 
prostrating  it  at  the  foot  of  the  States.  The  Ameri- 
can people  have  declared  their  constitution,  and  the 
laws  made  in  pursuance  thereof,  to  be  supreme  ;  but 
this  principle  would  transfer  the  supremacy,  in  fact, 
to  the  States. 

If  the  States  may  tax  one  instrument,  employed  by 
the  government  in  the  execution  of  its  powers,  they 
may  tax  any  and  every  other  instrument.  They 
may  tax  the  mail ;  they  may  tax  the  mint;  they  may 
tax  patent  rights ;  they  may  tax  the  papers  of  the 
custom-house;  they  may  tax  judicial  process;  they 
may  tax  all  the  means  employed  by  the  government, 
to  an  excess  which  would  defeat  all  the  ends  of  go- 
vernment. This  was  not  intended  by  the  American 
people.  They  did  not  design  to  make  their  govern-^ 
ment  dependent  on  the  States. 

Gentlemen  say,  they  do  not  claim  the  right  to 
extend  State  taxation  to  these  objects.  They  limit 
their  pretensions  to  property.  But  on  what  principle 
is  this  distinction  made  ?  Those  who  make  it  have 
furnished  no  reason  for  it,  and  the  principle  for  which 
they  contend  denies  it.  They  contend  that  the  power 
of  taxation  has  no  other  limit  than  is  found  in  the 
10th  section  of  the  1st  article  of  the  constitution; 
that,  with  respect  to  every  thing  else,  the  power  of 
the  States  is  supreme,  and  admits  of  no  control.  If 
this  be  true,  the  distinction  between  property  and 
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other  subjects  to  which  the  power  of  taxation  h  ap-       isig; 
plicable,  is  merely  arbitrary,  and  can  never  be  sus-   ^JJ^J^J^ 
tained.     This  is  not  all.     If  the  controling:  power  of        ^« 
the  States  be  established  ;  if  their  supremacy  as  to      tyitoA. 
taxation  be  acknowledged  ;  what  is  to  restrain  their 
exercising  this  control  in  any  shape  they  may  please 
to  give  it  ?    Their  sovereignty  is  not  confined  to  tax- 
ation.   That  is  not  the  only  mode  in  which  it  might 
be  displayed.     The  question  is,  in  truth,  a  question 
of  supremacy ;  and  if  the  right  of  the  States  to  tax 
the  means  employed  by  the  general  government  be 
conceded,  the  declaration  that  the  constitution,  and 
the  laws  made  in  pursuance  thereof,  shall  be  the  su- 
preme law  of  the  land,  is  empty  and  unmeaning  de- 
clamation. 

In  the  course  of  the  argument,  the  Federalist  has 
been  quoted ;  and  the  opinions  expressed  by  the  au- 
thors of  that  work  have  been  justly  supposed  to  be 
entitled  to  great  respect  in  expounding  the  constitu^ 
tion.     No  tribute  can  be  paid  to  them  which  exceeds^ 
their  merit;  but  in  applying  their  opinions  to  the 
cases  which  may  arise  in  the  progress  of  our  govern- 
ment, a  right  to  judge  of  their  correctness  must  be 
retained ;  and,  to  understand  the  argument,  we  must 
examine  the  proposition  it  maintains,  and  the  objec- 
tions against  which  it  is  directed.     The  subject  of 
those  numbers,  from  which  passages  have  been  cited^ 
is  the  unlimited  power  of  taxation  which  is  vested  in 
the  general  government.    The  objection  to  this  un- 
limited power,  which  the  argument  seeks  to  remove, 
is  stated  with  fullness  and  clearness.     It  is,  ^^  that  an 
indefinite  power  of  taxation  in  the  letter  (the  go- 
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1819.  vernment  of  the  Union)  might,  and  probably  would| 
^iJj^^JJ^  in  time,  deprive  the  former  (the  government  of  the 
«  ^\ ..  States)  of  the  means  of  providing  for  their  own  ne- 
fjlancL  cessuies ;  and  would  subject  them  entu'elj  to  the 
mercy  of  the  national  legislature.  As  the  laws  of 
the  Union  are  to  become  the  supreme  law  of  the 
land ;  as  it  is  to  have  power  to  pass  all  laws  that 
maj  be  necessary  for  carrying  into  execution  the 
authorities  with  which  it  is  proposed  to  vest  it ;  the 
national  government  might  at  any  time  abolish  the 
taxes  imposed  for  State  objects,  upon  the  pretence 
of  an  interference  with  its  own.  It  might  allege 
a  necessity  for  doing  this,  in  order  to  give  efficacy 
to  the  national  revenues ;  and  thus  all  the  re- 
sources of  taxation  might,  by  degrees,  become  the 
subjects  of  federal  monopoly,  to  the  entire  exclusion 
and  destruction  of  the  State  governments." 

The  objections  to  the  constitution  which  are  no- 
ticed in  these  numbers,  were  to  the  undefined  power 
of  the  government  to  tax,  not  to  the  incidental  privi- 
lege of  exempting  its  own  measures  from  State  tax- 
ation. The  consequences  apprehended  from  this 
undefined  power  were,  that  it  would  absorb  all  the 
objects  of  taxation,  ^^  to  the  exclusion  and  destruc- 
tion of  the  State  governments.*'  The  arguments  of 
the  Federalist  are  intended  to  prove  the  fallacy  of 
these  apprehensions ;  not  to  prove  that  the  govern- 
ment was  incapable  of  executing  any  of  its  powers, 
without  exposing  the  means  it  employed  to  the  em- 
barrassments of  State  taxation.  Arguments  urged 
against  these  objections,  and  these  apprehensions^ 
are  to  be  understood  as  relating  to  the  points  they 
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mean  to  prove.     Had  the  authors  of  those  excels      isia. 
lent  ei^ys  been  asked,   whether   they   contended   "^^^[^ 
for    that   construction   of  the    constitution,    which         ^-  ^ 

'  State  of  Mi^ 

would  place  within  the  reach  of  the   States  those     iylaiid» 
measures   which  the  government  might  adopt  for 
the  execution   of  its  powers;   no  man,   who   has 
read  their  instructive  pages,  will  hesitate  to  admit, 
that  their  answer  must  have  been  in  the  negative. 

It  has  also  been  insisted,  that,  as  the  power  of  tax- 
ation in  the  general  and  State  governments  is  ac*- 
knowledged  to  be  concurrent,  every  argument  which 
would  sustain  the  right  of  the  general  government 
to  tax  banks  chartered  by  the  States,  will  equally  sus- 
tain the  right  of  the  States  to  tax  banks  chartered 
by  the  general  government. 

But  the  two  cases  are  not  on  the  same  reasMU 
The  people  of  all  the  States  have  created  the  gene- 
ral government,  and  have  conferred  upon  it  the  geh 
neral  power  of  taxation.  The  people  of  all  the 
States,  and  the  States  themselves,  are  represented  ih 
Congress,  and,  by  their  representatives,  exercise  this 
power.  When  they  tax  the  chartered  institutions  of 
the  States,  they  tax  their  constituents ;  and  these 
taxes  must  be  uniform.  But,  when  a  State  taxe^ 
the  operations  of  the  government  of  the  United 
States,  it  acts  upon  institutions  created,  not  by  their 
own  constituents,  but  by  people  over  whom  they 
claim  no  control.  It  acts  upon  the  measures  of  a 
government  created  by  others  as  well  as  themselves, 
for  the  benefit  of  others  in  common  with  themselves. 
The  difference  is  that  which  always  exists,  and  always 
must  exist,  between  the  action  of  the  whole  on  i^ 
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1819.  part,  and  the  action  of  a  part  on  the  whole— be- 
tween the  laws  of  a  government  declared  to  be  so* 
v.*  preme,  and  those  of  a  government  which,  when  in 
^laikL  ^*  opposition  to  those  laws,  is  not  supreme. 

But  if  the  full  application  of  this  argument  could 
be  admitted,  it  might  bring  into  question  the  right  of 
Congress  to  tax  the  State  banks,  and  could  not  fAtnre 
the  right  of  the  States  to  tax  the  Bank  of  the  United 
States. 

The  Court  has  bestowed  on  this  subject  its  most 
deliberate  consideration.  The  result  is  a  coavictioB 
that  the  States  have  no  power,  by  taxation  or  other- 
wise, to  retard,  impede,  burden,  or  in  any  niann^ 
control,  the  operations  of  the  constitutional  hws 
enacted  by  Congress  to  carry  into  execution  the 
powers  vested  in  the  general  government.  This  is, 
we  think,  the  unavoidable  consequence  of  that  su- 
premacy which  the  constitution  has  declared. 

We  are  unanimously  of  opinion,  that  the  law 
passed  by  the  legislature  of  Maryland,  imposing  a 
tax  on  the  Bank  of  the  United  States,  is  unconstitu- 
tional and  void. 

This  opinion  does  not  deprive  the  States  of  any  re- 
sources which  they  originally  possessed.  It  does  not 
extend  to  a  tax  paid  by  the  real  property  of  the  bank, 
in  common  with  the  other  real  property  within  the 
State,  nor  to  a  tax  imposed  on  the  interest  which  the 
citizens  of  Maryland  may  hold  in  this  institution,  in 
common  with  other  property  of  the  same  description 
throughout  the  State.  But  this  is  a  tax  on  the  ope- 
rations of  the  bank,  and  is,  consequently,  a  tax  on 
the  operation  of  an  instrument  employed  by  the  go- 
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▼emment  of  the  Union  to  canj  its  powers  into  eze-      ^^^^ 
cution«    Such  a  tax  must  be  unconstitutional.  \^-v^^ 

▼• 

Judgment.    This  cause  came  on  to  be  heard  on  ^^^^^^* 
the  transcript  of  the  record  of  the  Court  ai  Appeals 
of  the  State  of  Maryland,  and  was  argued  by  coun- 
sel.    On  consideration  whereof,  it  is  the  opinion  of 
this  Court,  that  the  Act  of  the  Legislature  of  Mary- 
land is  contrary  to  the  Constitution  of  the  United 
States,  and  void  ;  and,  therefore,  that  the  said  Court 
of  Appeals  of  the  State  of  Maryland  erred  in  affirm- 
ing the  judgment  of  the  Baltimore  County  Court, 
in  which  judgment  was  rendered  against  James  W. 
M^Culioch ;  but  that  the  said  Court  of  Appeals  of 
Maryland  ought  to  have  reversed  the  said  judgment 
of  the  said  Baltimore  County  Court,  and  ought  to 
have  given  judgment  for  the  said  appellant,  M^Cul- 
loch.     It  is,  therefore.  Adjudged  and  Ordered,  that 
the  said  judgment  of  the  said  Court  of  Appeals  of 
the  State  of  Maryland  in  this  case,  be,  and  the  same 
hereby  is,  reversed  and  annulled.    And  this  Court, 
proceeding  to  render  such  judgment  as  the  said 
Court  of  Appeals  should  have  rendered ;  it  is  fur- 
ther Adjudged  and  Ordered,  that  the  judgment  of 
the  said  Baltimore  County  Court  be  reversed  and 
annulled,  and  that  judgment  be  entered  in  the  said 
Baltimore  County  Court  for  the  said  James  W. 
M^CuUoch. 
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181t. 

imlfibnitb.  (Instakck  Couat.) 

.Tbe  Gf lf£RAL  I^MITH — HoLLINS  ct  oL  ClaiiDaBt& 

Hie  admiralty  potseates  a  general  jariadicUoa  in  caaet  of  anils  by  ma- 
terial men,  tn  penonam,  and  in  rem* 

Where,  however,  the  proceeding  is  in  rem  to  enforce  a  specific  Heat 
it  is  incumbeat  upon  the  party  to  establish  the  existence  of  radi 
Ken  in  the  particular  case. 

Where  repairs  have  been  made^  or  necessaries  furnished  to  a  foreign 
ship,  or  to  a  ship  in  a  port  of  the  State  to  which  she  does  not  belong, 
the  genera!  maritime  law  gives  the  party  a  lien  on  the  ship  itself  for 
his  security,  and  he  may  maintain  a  suit  in  rem^  in  the  admiratty.  Id 
enforce  his  right. 

But,  as  to  repairs  and  necessaries  in  the  port  or  State  to  which  the  ship 
belongs,  the  case  is  governed  altogether  by  the  local  law ;  and  no 
lien  is  implied  unless  by  that  law. 

By  the  common  law,  material  men  furnishing  repairs  to  a  domestic 
ship,  have  no  particular  lien  upon  the  ship  itself  for  their  demand. 

A  shipwright  who  has  taken  a  ship  into  his  possession  to  repair  it,  if 
not  bound  to  part  with  the  possession  until  he  is  paid  for  the  repairs. 
But  if  he  parts  with  the  possession  (of  a  domestic  ship  )  or  has  work- 
ed upon  it  without  taking  possession,  he  has  no  claim  upon  the  ship 
itself. 

The  common  law  being  the  law  of  Maryland,  on  this  subject,  it  was 
held,  (hat  material  men  could  not  maintain  a  suit  tn  rem  in  the  Dis- 
trict Court  of  Maryland,  for  supplies  furnished  to  a  domestic  ship, 
although  they  might  have  maintained  a  suit  in  personam  in  that 
Court. 

Appeal  from  the  Circuit  Court  of  Maryland. 

This  was  a  libel  filed  on  the  4th  day  of  October, 
1816/in  the  District  Court  of  Maryland,  setting  forth 
that  James  Ramsey,  the  libellant,  had  supplied  and 
furnished  for  the  use,  accommodation,  and  equipment 
of  the  ship  General  Smith,  at  Baltimore,  in  the  dis^ 
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trict  of  Maryland,  to  equip  and  prepare  her  for  a       lais^. 
voyage  on  the  high  seas^  various  articles  of  cordage,  J^J^^^JT^^ 
ship  chandlery,  and  stores,  amounting  in  the  whole    m  Smitlh 
to  the  value  of  4,599  dollars,  and  7^  cents,  for  no 
part  of  which  he  bad  received  any  compensi^tioni 
payment,  or  security.     That  the  said  ship  was  then 
owned  by  a  certain  George  Stevenson,  to  whom  he 
had  applied  for  payment  of  said  materials  furnished^  , 
but  without  effect     And  praying  the  usual  process 
against  the  ship,  and  that  she  should  be  sold  under 
the  decree  of  the  Court,  lo  pay  and  satisfy  the  libel- 
lant  his  claim. 

A  claim  was  given  for  the  ship  by  John  HoUins 
and  James  W.  M^Culloch,  merchants,  of  Baltimore. 

On  the  hearing  of  the  cause  in  the  Court  below,  it 
was  proved,  or  admitted  by  the  parties,  that  the  ship 
was  an  American  ship,  and  formerly  was  the  property 
of  George  P.  Stevenson,  a  merchant  of  Baltimore, 
and  a  citizen  of  the  United  States;  and  that  whilst 
the  ship  so  belonged  to  Stevenson,  the  libellarit,  a 
ship  chandler  of  Baltimore,  furnished  for  her  use  va- 
rious articles  of  ship  chandlery  to  equip  and  furnish 
her,  it  being  her  first  equipment  to  perform  a  voyage 
to  a  foreign  country,  to  wit,  to  Rotterdam  and  Liver- 
pool, and  back  to  Baltimore.  That  Stevenson  wa* 
also  the  owner  of  several  other  vessels,  for  which  the 
libellant  from  time  to  time  furnished  articles  for  t^heir 
equipment  for  foreign  voyages,  and  that  payments 
were  made  by  Stevenson  to  the  libellant,  at  different 
times,  on  their  general  account,  without  application 
to  any  particular  part  of  the  account.  That  the  ship 
soon  afterwards  sailed,  &c.    That  the  ship  departed 
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1819.  from  Baltimore,  on  the  voyage,  without  any  ezpres 
^f^"'''^^  assent  or  permission  of  the  libellant,  and  also,  with- 
nX  Smith,  out  objection  being  made  on  his  part,  and  without 
his  having  attempted  to  detain  her,  or  enforce  any 
lien  which  he  had  against  her  for  the  articles  furnish- 
ed. That  the  ship  continued  to  be  the  property  of 
said  Stevenson,  during  the  said  voyage,  and  after  her 
return,  and  was  not  sold  or  disposed  of  in  any  way 
by  him,  until  the  3d  day  of  October,  1816,  when 
finding  himself  embarrassed  in  his  pecuniary  afiain^ 
and  obliged  to  stop  payment,  he  executed  an  assign- 
ment to  the  claimants  of  his  property,  including  the 
ship  General  Smith,  in  trust  for  the  payment  of  all 
bonds  for  duties  due  by  said  Stevenson  to  the  United 
States,  and  for  the  payment  and  satisfaction  of  his 
other  creditors,  &c. 

Another  libel  was  filed  on  the  11th  of  November, 
1816,  against  the  same  ship,  by  Rebecca  Cockrilf, 
administratrix  of  Thomas  Cockrill,  deceased,  alleging 
that  the  said  Thomas,  in  his  life  time,  at  Baltimore, 
in  the  said  district,  did  furnish  a  large  amount  of 
iron  materials,  and  bestow  much  labour  and  trouble 
by  himself,  and  those  hired  and  employed  by  him,  in 
working  up  and  preparing  certain  iron  materials  for 
building  and  preparing  the  said  ship  for  navigating 
the  high  seas,  all  which  materials,  and  work  and 
labour,  were  in  fact  applied  and  used  in  the  construc- 
tion and  fitting  said  ship,  according  to  a  bill  of  par- 
ticulars annexed.  That  the  libellant  has  been  in- 
formed, and  believies,  that  said  ship  is  owned  and 
claimed  by  various  persons  in  certain  proportions,  but 
in  what  proportions,  and  who  are  the  several  owners, 
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she  does  not  know,  and  cannot,  therefore,  state.  That       1819. 
neither  the  said  Thomas  in  his  life  time,  nor  the  libel-  JIJ^'q^ 
lane,  since  his  decease,  have  ever  received  any  part   rii  Smith* 
of  said  account,  or  any  security  or  satisfaction  for 
the  same.     Concluding  with  the  usual  prayer  for 
process,  &c. 

A  claim  was  given  for  the  same  parties,  and  at  the 
hearing,  the  same  proofs  and  admissions  were  made 
as  in  the  suit  of  James  Ramsey ;  except  that  it  did 
not  appear,  that  Thomas  Cockrill  had  furnished  any 
other  vessels  belonging  to  Stevenson  with  materialsp 
or  that  any  payments  on  account  had  been  made  by 
said  Stevenson  to  said  Cockrill,  or  to  the  libellant  as 
his  administratrix. 

The  District  Court  ordered  the  ship  to  be  sold, 
and  decreed,  that  the  libellants  should  be  paid  out  of 
the  proceeds  the  amount  of  their  demands  for  mate- 
rials furnished.  In  the  Circuit  Court  this  decree  was 
affirmed,  jTfoybrma,  by  consent,  and  the  cause  was 
brought  by  appeal  to  this  Court 

Mr.  Pinkneyj  for  the  appellants  and  claimants^ 
admitted  the  general  jurisdiction  of  the  District 
Court,  as  an  Instance  Court  of  Admiralty,  over  suits 
by  material  men  in  personam  and  in  remy  and  over 
other  maritime  contracts ;  but  denied  that  a  suit  in 
rem  could  be  maintained  in  the  present  case,  because 
the  parties  had  no  specific  lien  upon  the  ship  for  sup- 
plies furnished  in  the  port  to  which  she  belonged.  . 
In  the  case  of  materials  furnished  or  repairs  done  %o 
a  foreign  ship,  the  maritime  law  has  given  such  a 
lien,  which  may  be  enforced  by  a  suit  in  the  Admx^ 
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isitf.  Tk\i^.  Biit  in  the  case  of  a  dome^ttic  shi|>,  it  ihA 
^•^^V^^  long  since  settled  by  the  most  solenm  adjodicaftioiii 
ml  SmithT'  of  thc  common  law,  (which  is  the  law  of  Marylaiij 
bh  this  subject,)  that  mechanics  have  ho  lieii  opcm 
the  idhi[>  itself  for  their  demands,  but  miust  locft 
to  the  personal  security  of  the  o^ner/  Had  thtk 
been  a  suit  in  personam  in  the  Admiralty,  there 
^ould  have  been  no  doubt  that  the  District  Court 
Would  have  had  jurisdiction :  but  there  being,  by  the 
local  law,  ho  specific  lien  to  be  enforced,  there  could 
be  no  ground  to  maintaih  a  suit  in  rem. 

Mr.  Winder^  contra,  insisted,  that  the  question  of 
jurisdiction  and  lien  were  intimately  and  inseparably 
connected.  In  England,  the  lien  has  been  denied 
t6  attach,  in  the  case  of  domestic  ships,  because  the 
Courts  of  common  law,  in  their  unreasonable  jea- 
lousy of  the  Admiralty  jurisdiction,  would  not  per- 
imit  the  only  Court,  which  could  enforce  the  lien, 
to  take  cognizance  of  it  Consequently,  die  lien 
has  been  lost  with  the  jurisdiction.  But  the  univer- 
sal maritime  law,  as  administered  in  the  European 
Courts  of  Admiralty,  recognizes  the  lien  in  the  case 
of  a  domestic  as  well  as  a  foreign  ship :  *  and  com- 
mercial ipolity  demands  that  it  should  be  enforced  in 
both  cases. 

a  Abbott  on  l^ip.  p.  2.  c.  3.  s.  9 — 13.  and  the  cases  there 
cited.  Woodruff  et  al.  v.  The  Len  Dearborne,  4  HaU's  Im. 
Law.  Jour,  97. 

b  Stevens  v.  The  Sandwich,  1  Peter's  Adm.  Dec.  233.  note. 
De  Lovio  y.  Boit,  2  Gallis.  400.  468.  476. 
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Mr.  Justice  Sto^it,  ^^l^Fi^^  tbe  opinipn  of  tb^      1819. 

Court.  ri^^'^C^^ 

The    Gene- 
No  doubt  is  entertaii^pd  bj  this  Court,  that  tbff   ni  Smith.^ 

Admiraltj  rightfully  possesses  a  general  jurisdictioi 
in  cases  of  material  men ;  and  if  this  h^id  been  41 
mil  in  personam  J  there  would  not  have  been  any  he^- 
sitation  in  sustaining  the  jurisdiction  of  the  District 
Court    Where,  however,  the  proceeding  is  in  rett^ 
to  enforce  a  specific  lien,  it  is  incumbent  upon  those 
who  seek  t^e  aid  of  the  Court,  to  establish  the  exist- 
ence of  such  lien  in  the  particular  case.     Where  re- 
pairs have  been  made,  or  q^cessanies  have  bepn  Cur-^ 
nished  to  a  foreign  ship,  or  to  a  ship  in  a  port  of  the 
State  to  which  she  does  not  belong,  the  general  ma- 
ritime law,  following  the  civil  law,  gives  the  party  a 
lien  on  the  ship  itself  for  his  security ;  and  he  may 
well  maintain  a  suit  in  rem  in  the  Adjniralty  to  en- 
force his  right.    But  in  respect  to  repairs  and  neces- 
saries in  the  port  or  State  to  which  the  ship  belongs, 
the  case  is  governed  altogether  by  the  municipal  law 
of  that  State ;  and  no  lien  is  implied,  unless  it  is  re- 
cognised by  that  law.     Now,  it  has  been  long  settled, 
whether  originally  upon  the  soundest  principles  it  is 
now  too  late  to  inquire,  that  by  the  common  law, 
which  is  the  law  of  Maryland,  material  men  and 
mechanics  furnishing  repairs  to  a  domestic  ship, 
have  no  particular  lien  upon  the  ship  itself  for  the  re- 
covery of  their  demands.     A  )E^pwright,  jndeed^ 
who  has  taken  a  ship  into  his  own  possession  to  re- 
pair it,  is  not  bound  to  part  with  the  possession  until 
he  is  paid  for  the  repairs,  any  more  than  apy  ot^er 
artificer.    £ut  if  he  has  pnce  parted  with  the  posses 
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1819.  sioD|  or  has  worked  upon  it  without  taking  posses- 
sion, he  is  not  deemed  a  privileged  creditor,  haTiog 
any  claim  upon  the  ship  itself. 

Without,  therefore,  entering  into  a  discusrion  of 
the  particular  circumstances  of  this  case,  we  are  of 
opinion,  that  here  there  was  not,  by  the  principles  of 
law,  any  lien  upon  the  ship ;  and,  consequently,  the 
decree  of  the  Circuit  Court  must  be  reversed. 

Decree  reversed/ 

a  Vide  Jlnte^  vol.  1.  p,  96.  103,  The  Aurora,  in  which 
case  a  lien  of  material  men  on  foreign  ships,  was  recognised 
hj  this  Coart  The  common  law  is  the  municipal  Uw  of  most 
of  the  States,  as  to  supplies  furnished  to  domestic  ships :  But 
the  legislature  of  New- York  has,  hy  st^ute,  given  a  lien  to 
shipwrights,  material  men,  and  suppliers  of  ships,  for  the 
amount  of  their  dehts,  whether  the  ships  are  owned  within 
the  State  or  not.  Acts  of  22d  sess.  c.  1.,  and  40th  sess.  c.  S9. 
This  lien,  existing  by  the  local  law,  may  consequently  be  en* 
forced,  upon  the  principle  of  the  above  case  in  the  text,  by  a 
suit  til  rem  in  the  Admiralty. 


(local  law.) 

Mover's  Lessee  v.  Walker  et  al. 

If  there  is  nothing  in  a  patent  to  control  the  call  for  course  and  di^** 
tance,  the  land  must  be  bounded  by  the  courses  and  distanoes  of 
the  patent,  according  to  the  magnetic  meridian.  But  it  is  a  general 
principle,  that  the  course  and  distance  must  yield  to  natural  objecU 
tailed  for  in  the  patent 

All  lands  are  supposed  to  be  actually  surveyed,  and  the  intentioQ  of 
the  grant  is  to  eonvey  the  land  according  to  the  actual  survey; 
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Gomequently,  disUiicet  mast  be  tongtheiied  or  tliorteiied,  tjidl        |g|g^ 
courses  varied,  so  as  to  conform  to  tbe  natarai  objects  called  for*         K^^v^^ 
If  a  patent  refer  to  a  plat  annexed,  mnd  if  in  that  plat,  a  water  conrw       M'lver 
be  laid  down  as  mnniog^  through  the  land,  the  tract  must  be  so  sur*  ^* 

yeyed  as  to  ioclade  tbe  water  course,  and  to  conform  as  nearly  ai 
may  be  to  the  plat,  although  the  lines,  thus  run,  do  not  corres* 
pood  with  the  courses  and  distances  mentioned  in  the  patent ;  and 
although  neither  the  certificate  of  sunrey  nor  the  patent  cdUi  far 
that  water  course. 

Error  to  the  Circuit  Court  for  the  District  of 
East  Tennesee.  This  was  an  ejectment  brought 
in  that  Court  by  the  plaintiff  in  error  against  the  de- 
fendants. Upon  the  first  trial  of  the  cause,  a  judg- 
ment was  rendered  in  the  Circuit  Court  in  favour  of 
the  defendants,  and  upon  that  judgment  a  writ  of 
error  was  taken  out,  and  the  judgment  reversed  by 
this  Court,  at  February  Term,  1816;  and  the  cause 
was  sent  back  to  be  tried  according  to  certain  direc* 
tions  prescribed  by  this  Court 

As  the  opinion  given  by  this  Court  upon  the  rever- 
sal of  the  first  judgment  contains  a  statement  of  the 
facts  given  in  evidence  upon  the  first  trial,  it  is  deem- 
ed proper  to  insert  the  opinion  in  this  place.  It  is  as  ^^'|^ 
follows :  On  the  trial  of  this  cause,  the  plaintiff  pro- 
duced two  patents  for  5,000  acres  each,  from  the 
State  of  North  Carolina,  granting  to  Stokely  Donel- 
son,  (from  whom  the  plaintiff  derived  his  title,)  two 
several  tracts  of  land  lying  on  Crow  creek,  the  one 
No.  12.  beginning  at  a  box  elder  standing  on  a  ridge 
corner  to  No.  11.  &c.  as  by  the  plat  hereunto  annex- 
ed  wiU  appear.  The  plat  and  certificate  of  survey 
were  annexed  to  the  grant.  The  plaintiff  proved 
that  there  were  eleven  other  grants  of  the  same  date 
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1319.      for  5,000  acrea  each,  issued  from  the  State  of  Nofth 

' Carpi ina,  designated,  as  a  chain  of  surveys  joiniiig 

each  other  from  No.  1 .  to  No.  1 1 .  inclusive,  each 

calling  for  land  on  Crow  creek  as  a  general  call,  aod 

the  courses  and  distances  of  which,  as  described  in 

the  grants,  are  the  same  with  the  gr^ts  produced  to 

the  jury.     It  was  also  proved  that  the  beginning  of 

the  first  grant  was  marked  and  intended  as  the  be- 

^inpipg  cQr^er  of  ^o*  1.  but  no  other  tr^  \y9s  vmfk- 

ed,  jDior  W;9S  aiiy  survey  ever  pi^ie^  but  tit^  plat  wj^ 

made  out  9t  K^leigh,  9fii  does  .^ot  express  on  if#  fgc^ 

that  the  lines  we^e  run  by  the  ^rue  nieridian.     ^  iraf 

fjso  pjrov/ed  thait;the  beginning  Qorper  of  I^o.  I.  §U)fi4 

on  the  north  west  ^ide  of  Crow  ci:eek,  wd  ih&  ]m» 

running  thence  down  the  creek,  .called  for  ijd  the  ptat 

and  patent,  is  south  forty  degrees  west.    It  further 

appeared  that  Cro.w  creek  runs  through  a  v^Uej  of 

good  land,  which  is  on  an  average  about  .three  miles 

wide,  betweep  niQunts^ps  upfit  ;fQr  cultivation,  ^nd 

W^hich  extends  from  the  beginning  of  survey  IS(o.  1. 

in  the  said  ohain  of  surveys,  until  it  reaches  jiielaw 

survey  No.  13.  in  warly  a  straight  line,  the  course 

of  wbiqh  is  nearly  south  thirty-five  degrees  west  iby 

the  needle,  i^nd  south  forty  dogrees  west  by  the  ;true 

meridiap)  that  in  the  face  of  the  plats  annexed  to  the 

grants,  the  creek  is  represented  as  .running  tiirqugh 

and  across  e»ch  grant.    The  lines  in  the  qectificate 

tpf  suryey  do  «ot. expressly  call  for  crossuig, the  oreek; 

but. each  certifics^te  and  .grant  calls  generally  for  land 

Ij^iwg  on  Qrow  c^re^k-     If  the  Jines  of  the  .t|?Qt3 

jberein  before  mentioned.  No.  12.  aqd  I8.,\a  the  ^d 

^9|n  of  purveys,  be  ruQ  ^cqqrdiqg  tp  the  c<hhs^  ^ 
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the  needle  ^d  the  distaiice^  calted  for,  they  will  nbt  ui9. 
include  Crow  creek,  or  iihy  piit  of  it,  ^d  will  hot 
incltide  the  Iddd  in  poftessiofl  of  the  defendants,  tf 
they  be  run  according  to  the  true  tneHdian,  or  so  ai 
to  include  Crow  creek,  they  will  include  the  lands  in 
possession  of  the  defendants.  Whereupon,  the  coun- 
sel for  the  plaintiffs  moved  the  Court  to  instruct  th^ 
jury,  1st.  That  the  lines  of  the  siiid  tends  ought  to  be 
run  according  to  the  true  meridian,  add  hot  ilccording 
to  the  needle.  £d.  That  thb  lines  ought  to  be  rtin  s6 
as  to  include  Crow  creek  and  the  laUds  iU  possMi^ioh 
of  the  defendants. 

The  Court  overruled  both  tbede  vbotions,  aiid  ih- 
structed  the  jury  that  the  said  grdnt  mdst  be  run  ac- 
cording to  the  course  of  the  needle  and  the  dii^arite^ 
called  for  in  the  said  grants,  and  that  the  same  could  hot 
legally  be  run  so  as  to  include  CrdW  creek,  and  thiit 
the  said  grants  did  not  include  the  lands  in  po^sessioil 
of  the  defendants.  To  this  opinion  an  exception 
Was  taken  by  the  plaintifi^s  counsel.  A  verdict  and 
judgment  were  rendered  for  the  defendants,  and  that 
judgment  is  now  before  this  Court  on  a  writ  of  error. 

It  is  undoubtedly  the  practice  of  surtreyors,  and 
the  practice  was  proved  ih  this  cause,  to  ejitpfete  ih 
their  plats  and  certificates  of  survey,  the  courses 
which  are  designated  by  the  needle ;  and  if  nothing 
exists  to  control  the  cdll  for  course  and  distance,  the 
land  must  be  bounded  by  the  courses  and  distances 
of  the  patent,  accoirding  to  the  magnetic  meridiab. 
But  it  is  a  general  principle,  that  the  course  and  dis- 
tance must  yield  to  natural  objects  called  foi*  in  the 
patent.     All  lands  are  supposed  to  be  actually  sur- 
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1819.  veyed,  and  the  intentioii  of  the  grant  is  to  convey  tht 
land  according  to  that  actual  survey ;  consequently, 
if  niarked  trees  and  marked  corners  be  found,  con* 
formably  to  the  calls  of  the  patent,  or  if  water  courses 
be  called  for  in  the  patent,  or  mountains,  or  any  other 
natural  objects,  distances  must  be  lengthened  or  short- 
ened,  and  courses  varied  so  as  to  conform  to  those  ob- 
jects. The  reason  of  the  rule  is,  that  it  is  the  inten- 
tion of  the  grant  to  convey  the  land  actually  survey* 
ed,  and  mistakes  in  courses  or  distances  are  more 
probable,  and  more  frequent,  than  in  marked  trees^ 
mountains,  rivers,  or  other  natural  objects  capable  of 
being  clearly  designated,  and  accurately  described. 
Had  the  survey  in  this  case  been  actually  made,  and 
the  lines  had  called  to  cross  Crow  creek,  the  courses 
and  distances  might  have  been  precisely  what  they 
are,  it  might  have  been  impracticable  to  find  corner,, 
or  other  marked  trees,  and  yet  the  land  must  have 
been  so  surveyed  as  to  include  Crow  creek.  The  call 
in  the  lines  of  the  patent  to  cross  Crow  creek,  would 
be  one  to  which  course  and  distance  must  necessarily 
yield.  This  material  call  is  omitted,  and  from  its 
omission  arises  the  great  difficulty  of  the  cause. 
That  the  lands  should  not  be  described  as  lying  on 
both  sides  of  Crow  creek,  nor  the  lines  call  for 
crossing  that  creek,  are  such  extraordinary  omissions 
as  to  create  considerable  doubt  with  the  Court  in  de- 
ciding whether  there  is  any  other  description  gyrea 
in  the  patent,  of  sufficient  strength  to  control  the  call 
for  course  and  distance.  The  majority  of  the  Court 
is  of  opmion,  that  there  is  such  a  description.    The 
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patent  closes  its  description  of  the  land  granted  by  a  1819. 
reference  to  the  plat  which  is  annexed.  The  laws  of 
the  State  require  this  annexation.  In  this  plat  thus 
annexed  to  the  patent,  and  thus  referred  to  as  descri- 
bing the  land  granted.  Crow  creek  is  laid  down  as 
passing  through  the  tract  Every  person  having 
knowledge  of  the  grant,  would  also  have  knowledge 
of  the  plat,  and  would  by  that  plat  be  instructed,  that 
the  lands  lay  on  both  sides  the  creek.  There  would 
be  nothing  to  lead  to  a  different  conclusion  but  a  diffe- 
rence of  about  five  degrees  in  the  course,  should  he 
run  out  the  whole  chain  of  surveys  in  order  to  find 
the  beginning  of  No.  12. ;  and  he  would  know  that 
such  an  error  in  the  course  would  be  corrected  by 
such  a  great  natural  object  as  a  creek  laid  down  by 
the  surveyor  in  the  middle  of  his  plat.  This  would 
prove,  notwithstanding  the  error  in  the  course,  that 
tbe  lands  on  both  sides  of  Crow  creek  were  intended 
to  be  included  in  the  survey,  and  intended  to  be  grant- 
ed by  the  patent. 

It  is  the  opinion  of  the  majority  of  this  Court,  that 
there  is  error  in  the  opinion  of  the  Circuit  Court  for 
the  district  of  East  Tennesee,  in  this,  that  the  said 
Court  instructed  the  jury  that  the  grant  under  which 
the  plaintiff  claimed,  could  not  be  legally  run  so  as  to 
include  Crow  creek ;  instead  of  directing  the  jury 
that  the  said  grant  must  be  so  run  as  to  include 
Crow  creek,  and  to  conform  as  near  as  may  be 
to  the  plat  annexed  to  the  said  grant ;  wherefore,  it 
it  is  considered  by  this  Court  that  the  said  judgment 
be  reversed  and  annulled,  and  the  cause  be  remanded 
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1819.      to  the  said  Circuit  Court,  that  a  new  trial  may  be  had 
^'^^^^^    according  to  law.* 

v^^  Upon  this  cause  being  remanded  to  the  Circuit 

WaUter.     Court  for  a  new  trial,  the  plaintiff  gave  in  substance 
the  same  eviden  *e  which  he  gave  upon  the  first  tria], 
and  proved,  or  offered  to  prove,  these  additional  facts 
—That  it  was  the  express  and  declared  intention  of 
the  surveyor  to  loc*ate  the  land  upon  Crow  creek— 
That  his  field  notes  called  for  crossing  Crow  creek, 
and  that  he  supposed  the  courses  inserted   in  the 
grants  would  place  the  lands  upon  Crow  creek.  Upon 
.  the  former  trial  it  was  proved,  and  admitted  by  the 
parties,  that  the  beginning  of  lot  No.  1.  was  marked 
as  a  corner,  but  that  no  sun^ey  had  ever  been  made  of 
that  lot  or  of  the  lots  of  land  in  dispute.     Upon  the 
last  trial  the  witness  gave  the  same  testimony,  and 
further,  stated  that  a  corner  was  marked  for  the  be- 
ginning of  lot  No.  1.     That  the  compass  was  set  at 
this  corner,  and  a  chain  or  two   might  have  been 
stretched  upon  the  first  course  of  the  grant ;  but  of 
this  he  was  not  certain.   During  the  last  trial  various 
objections  were  made  by  the  defendants  to  the  testi- 
mony offered  by   the  plaintiff;   especially  to   that 
which  tended  to  prove  that  it  was  the  intention  of 
the  surveyor  to  locate  the  land  upon  Crow  creek,  and 
that  his  field  notes  called  for  crossing  Crow  creek* 
These  objections  were  sustained  by  the  Court,  and 
the  testimony  declared  inadmissable. 

Upon  the  evidence  given  in  the  cause,  various  in- 
structions were  prayed  by  the  plaintiff,  all  of  which 
the  Court  refused  to  give  ;  but  charged  the  jury  that 

aS.  C.  9  Cranch,  lis. 
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if,  from  the  testimonj  then  adduced,  they  shouTd  find  J^^^i 
that  M^Coy,  the  deputy  surveyor,  when  he  went 
upon  the  ground  to  survey  the  laml,  did  mark  the  be- 
ginning corner  of  lot  No.  1.  upon  two  poplars,  and 
set  his  compass  a  given  course,  and  that  the  chain 
carriers  stretched  one  or  two  <:hains  upon  that  course, 
and  that  M^Coy  made  his  field  notes  in  conformity 
thereto,  and  that  those  field  notes  were  transmitted 
to  James  W.  Lachey,  the  surveyor,  who  made  out  the 
plats  annexed  to  the  grants,  and  that  he  made  out  the 
said  plats  in  conformity  with  the  said  field  notes,  and 
that  he  marked  down  Crow  creek  by  guess  upon  the 
plats,  that  this  was  so  much  of  a  legal  and  actual 
survey,  as  to  show  that  the  surveyor  committed  no 
mistake  in  what  he  did  upon  the  ground,  notwith- 
standing it  might  not  be  according  to  what  he  wished 
or  intended  in  bis  own  mind ;  and,  in  that  case,  the 
lessor  of  the  plaintiff  would  be  barred  by  the  courses 
and  distances  called  for  in  the  grant. 

Under  this  instruction  of  the  Court,  a  verdict  was 
found  for  the  defeutiants,  and  judgment  rendered  ac* 
cordingly,  upon  which  the  cause  was  again  brought  to 
this  Court  by  writ  of  error. 

This  cause  was  argued  at  the  last  term,  by  Mr. 
Swann  and  Mr.  Campbell^  for  the  plaintiff  in  error, 
and  by  Mr.  Williams^  for  the  defendants  in  error,  and 
was  re-argued  at  the  present  term,  by  Mr.  Simnn  J^<irtk  ih. 
for  the  plaintiffs  in  error,  and  by  Mr.  Jones  and  Mr. 
Williams^  for  the  defendants  in  error. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-  AfkrA  ilAt 
nion  of  the  Court. 
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T8I9.  Th6  Court  has  re-examined  the  opinion  which  it 

gave,  when  this  cause  was  formerly  before  it,  and 
has  not  perceived  any  reason  for  changing  that  opi- 
nion. Nor  do  the  new  facts  introduced  into  the 
cause,  in  any  material  degree,  vary  it.  If  there  had 
been  a  settled  course  of  decisions  in  Tennessee  upon 
their  local  laws,  different  from  the  judgment  pro- 
nounced by  this  Court,  we  should  not  hesitate  to  fol- 
low those  decisions.  But,  upon  an  examination  of 
the  cases  cited  at  the  bar,  we  -  do  not  perceive  that 
such  is  the  fact  The  judgment  of  the  Circuit  Court 
is,  therefore,  reversed,  and  the  cause  remanded  for 
farther  proceedings. 

Judgment. — This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  the  opinion 
of  this  Court,  that  the  Circuit  Court  erred  in  the 
instructions  given  to  the  jury :  it  is,  therefore.  Ad- 
'  judged  and  Ordered,  that  the  judgment  of  the  Cir- 
cuit Court  for  the  District  of  East  Tennessee,  in  this 
cause,  be,  and  the  same  is,  hereby  reversed  and  an- 
nulled. And  it  is  further  ordered,  that  the  said  cause 
be  remanded  to  the  said  Circuit  Court  for  farther 
proceedings  to  be  had  therein,  according  to  law* 


• 
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(CHAlfCXRT.) 

Orr  V.  Hodgson  et  ux.  et  al. 

Bill  for  rescinding  a  contract  for  the  sale  of  lands,  on  the  ground  of 
defect  of  title,  dismissed  with  costs. 

An  alien  maj  take  an  estate  in  lands  by  the  act  of  the  partiesy  as  bj 
purchase  ;  but  he  cannot  take  by  the  act  of  the  law,  as  by  descent. 

Where  a  person  dies,  leaving  issue,  who  are  aliens,  the  latter  are  not 
deemed  his  heirs  in  law ;  but  the  estate  descenda  to  the  next  of  kin 
who  have  an  inheritable  blood,  in  the  tame  manner  as  if  no  such 
alien  issue  were  in  existence. 

The  6th  article  of  the  treaty  of  peace  between  the  United  States  and 
Great  Britain,  of  1783,  completely  protected  the  titles  of  British 
subjects  to  lands  in  the  U.  S.  which  would  have  been  liable  to  for- 
feiture, by  escheat,  for  the  defect  of  alienage.  That  article  was 
not  meant  to  be  confined  to  confiscations/ur^  belH. 

The  9th  article  of  the  treaty  between  the  U.  S.  and  6.  B.,  of  1794^ 
applies  to  the  title  of  the  parties,  whatever  it  is,  and  gives  it  the  same 
legal  validity  as  if  the  parties  were  citizens.  It  is  not  necessary 
that  they  should  show  an  actual  possession  or  seizin*  hot  only  that 
the  title  was  in  them  at  the  time  the  treaty  was  made. 

The  9th  article  of  the  treaty  of  1794  did  not  mean  to  include  any  other 
persons  than  such  as  were  British  subjects  or  citizens  of  the  U.  6. 

Appeal  from  the  Circuit  Court  for  the  District 
of  Columbia. 

The  appellant  filed  his  bill  in  equity  in  the  Court 
below,  stating,  that,  on  the  10th  day  of  January, 
1816,  he  purchased  of  the  defendants,  William 
Hodgson,  and  Portia,  his  wife,  and  John  Hopkins, 
and  Cornelia,  his  wife,  a  tract  of  land  called  Archer^s 
Hope,  situate  in  the  County  of  James^  ^^^79  ^  ^^^ 
State  of  Virginia,  for  the  sum  of  5,000  dollars,  and 
gave  his  bond  to  the  said  Hodgson  and  Hopkins  for 
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1819.  the  payment  of  the  said  purchase  money.  That,  at 
^^^!Z^  the  time  of  the  purchase,  the  defendants  affirnied  to 
r^  the  plaintiff,  that  they  were  seized  in  right  of  the 
said  Portia  and  Cornelia,  of  a  good,  sure,  and  inde* 
feasible  estate  of  inheritance,  in  fee  simple,  in  the 
said  tract  of  land,  and  had  full  power  and  lawful 
authority  to  convey  the  same,  and,  in  consequence  of 
such  affirmation,  the  plaintiff  made  the  purchase,  and 
gave  his  bond,  as  aforesaid.  And  further  stating, 
that  he  had  since  discovered  that  the  defendants  had 
no  title  to  the  said  lands,  but  that  the  title  thereto 
was  either  vested  in  the  children  of  the  Countess 
Barziza,  or  that  the  Commonwealth  of  Virginia  was 
entitled  to  them  by  escheat.  That  Colonel  Philip 
Ludwell,  a  native  of  the  said  Commonwealth,  being 
seized  in  fee  of  the  said  lands,  had  two  daughters, 
Hannah  and  Lucy,  born  of  the  same  mother,  in  Vir- 
ginia. That,  some  years  before  the  year  1 767,  be 
removed  with  his  family,  including  his  said  two 
daughters,  to  England,  where  he  died,  in  the  year 
1767,  having,  by  his  last  will,  devised  all  his  estates 
to  his  said  two  daughters,  and  appointed  as  their 
guardians,  Peter  Paradise,  John  Paradise  of  the  city 
of  London,  and  William  Dampier.  That  Hannah, 
one  of  the  said  daughters,  married  William  Lee,  a 
native  of  Virginia,  and  died,  leaving  issue,  two  dangh- 
ters,  the  said  defendants,  Portia  Hodgson  and  Cor- 
nelia Hopkins,  who  are  citizens  of  Virginia,  residing 
in  the  District  of  Columbia.  That  Lucy  Ludwell, 
the  other  daughter  abovementioned,  during  her  in- 
fancy, to  wit^  in  May,  1 769,  at  the  city  of  London, 
married  the  said  John  Paradise,  a  British  subject,  by 
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whom  she  had  issue,  a  daughter,  by  the  name  of  Lucj,  i8i9. 
bora  in  England,  about  the  year  1770.  That  the 
said  Lucy  Paradise,  daughter  of  the  said  John  and 
Lucy  Paradise,  on  the  4th  of  April,  1787,  at  the 
said  city  of  London,  married  Count  Barziza,  a  Vene- 
tian subject,  by  whom  she  had  issue,  a  son,  named 
John,  born  in  the  city  of  Venice,  on  the  10th  of  August, 
1796.  That  the  said  John  Paradise,  in  the  year 
1787,  came  to  Virginia  with  his  wife,  and  returned 
with  her  to  England,  in  1789,  where  he  died,  in 
]796,  having,  by  his  last  will,  devised  all  his  personal 
estate,  charged  with  some  pecuniary  legacies,  to  his 
wife,  but  making  no  disposition  of  his  real  estate, 
and  leaving  no  issue,  but  the  Countess  Barziza« 
That  the  said  Countess  Barziza  died  intestate,  in 
Venice,  on  the  1st  of  August,  1800,  leaving  her  said 
sons,  John  and  Philip,  her  only  issue ;  and  that  nei-^ 
ther  her  sons,  nor  herself,  nor  her  husband,  were 
ever  in  the  United  States.  That  the  said  Count  Bar- 
ziza is  also  dead.  That  the  said  Lucy  Paradise,  after 
the  death  of  the  said  John  Paradise,  her  husband, 
treated  the  said  lands  as  her  own,  exercising  acts  of 
ownership  over  the  same,  and,  about  the  year  1805,  re- 
returned  to  Virginia,  where  she  died  intestate,  in  1814, 
being  in  possession  of  said  lands  at  her  decease,  and 
leaving  no  issue  but  the  two  sons  of  Countess  Barziza 
above  mentioned,  who,  at  the  time  of  her  death,  had 
not  become  citizens  or  subjects  of  any  other  state  or 
power  than  Venice  and  Austria.  That  by  marriage 
articles,  made  before  the  marriage  of  John  Paradise 
and  Lucy  Ludwell,  between  the  said  John  Paradise 
of  the  £j:st  part,  the  said  Peter  Paradise,  his  father. 
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1819.  of  the  second  part,  the  said  Lucy  Ludv^ell  of  the 
third  part,  the  said  William  Dampier  of  the  fourth 
part,  and  James  Lee  and  Robert  Carry  of  the  fifth 
part,  reciting  the  said  intended  marriage,  and  that 
the  said  Peter  Paradise  had  agreed  to  pay  his  son 
4,000/.  sterling  at  the  marriage,  and  that  his  execu- 
tors should  pay  4,000/.  sterling  more  to  Lee  and 
Carry  upon  the  trusts  therein  after  mentioned.  And 
that  the  said  John  Paradise,  and  Lucy,  had  agreed, 
diat  all  the  estates  of  the  said  Lucy  Ludwell,  should 
be  settled  as  therein  after  mentioned,  but  that,  by 
reason  of  her  infancy,  no  absolute  settlement  of  the 
same  could  then  be  made.  It  was  witnessed,  that  in 
consideration  of  the  marriage,  and  for  making  pro- 
Tision  for  the  said  Lucy  Ludwell,  and  the  issue  of 
the  said  John  Paradise,  on  her  body  to  be  begotten, 
and  for  the  consideration  of  ten  shillings  to  the  said 
John  Paradise,  paid  by  tlie  said  Lee  and  Carry,  and 
A)r  divers  other  good  causes  and  valuable  considera- 
tions, him,  the  said  John  Paradise  thereunto  moving, 
he  the  said  John  Paradise  covenanted  with  said  Lee 
and  Carry,  that  if  the  marriage  took  effect,  he  would 
make,  or  cause  to  be  made,  such  acts  and  deeds  as 
would  convey  all  the  estates  of  the  said  Lucy  Lud- 
well to  the  said  Lee  and  Carry,  upon  trust,  as  to 
that  part  of  the  real  property,  which  was  situate  in 
Virginia.  L  To  the  use  of  John  Paradise  for  life, 
remainder  to  the  use  of  all  or  any  of  the  children  of 
the  marriage,  for  such  estates  (not  exceeding  estates 
tail)  as  John  Paradise  and  the  said  Lucy  Ludwell, 
by  deed,  during  the  coverture  or  as  the  survivor  of 
them,  by  deed  or  will  should  appoint,  and  in  default 
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of  such  appointment,  to  the  use  of  all  the  children  of  1819. 
the  marriage  as  tenants  in  common  in  tail  with  cross 
remainders  in  tail,  remainder  to  the  use  of  such  per- 
son as  the  said  Lucy  Ludwell  should  appoint,  and 
in  default  of  such  appointment,  to  the  use  of  the  sur- 
vivor  of  John  Paradise  and  Lucj  Ludwell  in  fee 
simple.  2.  With  power  to  the  husband  and  wife,  to 
make  leases  not  exceeding  twenty-one  years.  3.  With 
power  to  the  trustees  to  sell  any  part  of  the  estate, 
and  apply  the  proceeds  to  the  purchase  of  other 
lands  in  England,  subject  to  the  use  of  the  marriage 
articles.  And  as  to  the  personal  estate  of  the  said  Lucy 
Ludwell,  to  the  use  of  John  Paradise  for  life,  re- 
mainder to  Lucy  Ludwell  for  life,  remainder  to  the 
children  of  the  marriage  as  the  parents  should  ap- 
point, and  in  default  of  such  appointment,  to  the  use 
of  all  the  children  of  the  marriage,  share  and  share 
alike :  But  if  there  should  be  no  children  of  the 
marriage,  or  being  such,  if  all  of  them  should  die 
before  the  age  of  twenty-one,  or  marriage,  then  to  the 
use  of  such  person  as  the  said  Lucy  Ludwell  should 
appoint,  and  in  default  of  such  appointment,  to  the 
survivor  of  the  said  John  Paradise  and  Lucy  Lud- 
well in  absolute  property.  And  as  to  the  second  of 
the  said  sums  of  4,000/.  to  the  trustees  upon  trust 
for  the  use  of  John  Paradise  for  life,  remainder  to 
Lucy  Ludwell  for  life,  remainder  to  the  children  of 
the  marriage,  in  the  same  manner  as  the  personal 
estate  of  the  said  Lucy  Ludwell  was  settled :  Pro- 
vided, that  if  there  should  be  no  issue  of  the  marriage, 
then  to  the  use  of  John  Paradise  in  absolute  pro^ 
perty.    Provided,  also,  that  it  should  and  might  be 
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1819.      lawful  for  the  trustees,  with  the  consent  of  the 

John  Paradise  and  Lucj  Ludwell,  or  the  survivor  of 
them,  and  after  the  death  of  such  survivor,  of  their 
or  his  own  authority,  to  lay  out  the  same^B  lands  in 
England  to  the  use  of  John  Paradise  for  life, 
remainder  to  Lucy  Ludwell  for  life,  remainder  to 
the  children  of  the  marriage  in  the  same  manner  as 
the  lands  of  the  said  Lucy  Ludwell  were  settled. 
That  after  the  death  of  the  said  Peter  Paradise,  the 
said  John  Paradise,  as  his  executor,  paid  the  last 
mentioned  4,000{.  to  the  trustees  aforesaid,  who  in- 
vested it  in  the  British  funds,  and  by  deed  dated  die 
8th  of  December,  1783,  and  to  which  the  said  John 
Paradise  and  Lucy  Ludwell  were  parties,  they  (fe» 
dared  the  same  subject  to  the  uses  of  the  marriage 
settlement.  The  bill  further  alleged,  that  the  phin* 
tiff,  upon  discovering  the  foregoing  circumstances, 
applied  to  the  defendants,  and  requested  them  to  re* 
scind  the  contract,  and  to  deliver  up  the  bond  to  the 
plaintiff  to  be  cancelled,  the  same  having  been  ob^ 
tained  by  misrepresentation  or  through  mistake  with- 
out any  consideration  valuable  in  law,  and  at  the 
same  time  offered  to  cmivey  back  to  them  any  title, 
interest  or  estate,  which  might  have  been  conveyed 
to  him  by  the  defendants.  But  that  the  defendants 
refused,  and  threatened  to  bring  a  suit  at  common 
law  upon  the  said  bond,  and  to  enforce  payment 
thereof,  contrary  to  equity.  Concluding  with  the 
usual  prayer  for  a  discovery,  &c.  and  for  a  decree 
rescinding  the  sale  of  lands,  and  that  the  defendants 
should  be  compelled  to  deliver  up  the  bond  to  be 
<;a]aceUed,  and  for  further  relief,  &c. 
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To  which  bill  the  defendant  demurred.  I8i9, 

The  bill  was  dismissed  bj  the  Court  below  with    ^•'"v"'^ 

OlT 

oosts,  and  the  cause  was  brought  by  appeal  to  this        r. 
Court  "'^"• 

The  cause  was  argued  by  Mr.  Jones  for  the  de-  Feb.  18/4. 
fendants  and  respondents,  no  counsel  appearing  for 
the  appellant. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Manh  iiA^ 
Court.  The  whole  merits  of  this  cause  rest  upon 
the  question,  whether  the  defendants,  Portia  Hodg- 
son, and  Cornelia  Hopkins,  took  an  estate  in  fee  sim- 
ple, in  one  moiety  of  the  land  stated  in  the  bill,  by 
descent,  as  nieces  and  heirs  of  Lucy  Paradise,  widow 
of  John  Paradise,  upon  her  death  in  1814.  If  they 
did,  then  the  contract  for  the  sale  of  the  land  to  the 
plaintiff  ought  to  be  fulfilled ;  if  not,  then  the  con- 
tract ought  to  be  rescinded. 

Two  objections  are  urged  against  the  title.  First, 
that  Lucy  Paradise,  at  the  time  of  her  death,  was  a 
British  subject,  and  so  not  capable  of  passing  the  land 
in  question  by  descent ;  secondly,  if  so  entitled,  yet, 
upon  her  death,  the  land  escheated  to  the  commons 
wealth  of  Virginia,  for  want  of  heirs  legally  entitled 
to  take  the  same  by  descent. 

It  appears,  that  Lucy  Paradise  took  her  moiety  of 
the  estate  in  question  by  devise  from  her  father,  Phi- 
lip Ludwell,  who  was  a  native  of  Virginia,  where, 
also,  his  daughter  Lucy  was  bom.  Sometime  be- 
fore the  year  1767,  he  removed  with  his  faniily,  in- 
cludmg  this  daughter,  to  England^  where  he  died  io 
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1819.       1767.     Id  1769,  this  daughter  was  married  in  £i^- 
^^^J"'*^^    land  to  John  Paradise,  (a  British  subject,)  bj  whom 

l2 she  had  issue  a  daughter,  Lucy,  who  was  bom  in 

Eogiand,  about  17^0,  and  who,  afterwards,  in  1787, 
in  England,  married  Count  Barziza,  a  Venetian  sub- 
ject, hj  whom  she  had  two  sons,  one  bom  in  Venice 
in  Febraary,  1789,  and  the  other  in  Venice,  in  Au- 
gust, 1796,  both  of  whom  are  now  living.     The 
Countess  Barziza  died  in  Venice,  in  August,  1800, 
kaTing  no  other  issue  except  her  two  sons,  and  nei- 
ther she,  ncH*  her  husband,  nor  her  sons,  were  ever  in 
the  United  States.     In  the  year  1787,  John  Paradise 
came  with  his  wife  to  Vi^nia,  and  returned  with 
her  to  England  in  the  year  1789,  where  he  died  in 
1798.     After  the  death  of  her  husband,  Lucy  Para- 
dise treated  the  land  in  controversy  as  her  own,  exer- 
cising acts  of  ownership  over  it ;  and  about  the  year 
1805,  returned  to  Virginia,  where  she  died  intestate,  in 
possession  of  the  land,  in  1814,  leaving  no  issue  but 
her  two  grandsons,  the  children  of  the  Countess 
Barziza,  and  the  defendants  Portia  and  Cornelia, 
her  nieces,  who  would  be  her  heirs  at  law  if  no  such 
issue  were  living. 
An  alien  may       From  this  summarv  statement,  it  is  clear,  that  the 
cha^,  bni  not  tw^Q  SOUS  of  the  Countess  Barziza  are  aliens  to  the 

by  descent 

commonwealth  of  Virginia,  and,  of  course,  cannot 
take  the  estate  in  question,  by  descent  from  their 
grandmother,  unless  their  disability  is  removed  by 
tlie  treaty  of  1 794.  For  though  an  alien  may  take 
an  estate  by  the  act  of  the  parties  as  by  purchase ; 
yet  he  can  never  take  by  the  act  of  the  law%  as  by 
descent,  for  he  has  no  inheritable  blood.     But  the 
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objection  now  supposed  to  exist  is,  that  under  these  1819. 
circumstances,  although  the  grandsons  cannot,  as.  *  ^ 
aliens,  take  by  descent ;  yet  they  answer  in  some  ▼. 
sort,  to  the  description  of  "  heirs,''  and,  therefore,  >*^"^f*^*°* 
prevent  the  estate  from  descending  to  the  nieces  who 
have  a  legal  capacity  to  take,  because,  strictly  speak- 
ing, they  are  not  heirs.    The  law  is  certainly  other- 
wise.    Where  a  person  dies,  leaving  issue,  who  are  vniere  a  per- 
aliens,  the  latter  are  not  deemed  his  heirs  in  law,  for  »«  \am  who 

«re  ftlieni,  the 

they  have  no  inheritable  blood,  and  the  estate  de-  ?«•'  y«  5?^ 

•^  '  deemed       hit 

scends  to  the  next  of  kin,  who  have  an  inheritable  ^l*^  ^!^ 
blood,  in  the  same  manner  as  if  no  such  alien  issue  ^^'^^i^ 
were  in  existence.''  In  the  present  case,  therefore,  !^eritaUe  ^ 
the  defendants,  the  nieces  of  Lucy  Paradise,  are  her  tame  maimer 
heirs  at  law,  entitled  to  take  by  descent,  whatever  aUen  iMoe  . 

were  ia  eiii-. 

estate  could  rightfully  pass  to  her  heirs,  unless  the  ^«>ce* 
British  treaty  of  1794  enlarged  the  capacity  of  her 
grandsons  to  take  by  descent,  a  point  which  will  be 
hereafter  considered.  And  this  brings  us  to  the  other 
question  in  the  cause,  whether  Lucy  Paradise,  under 
the  circumstances  of  the  case,  had  such  an  estate 
in  the  land,  as  could  by  law  pass  by  descent  to  her 
heirs. 

There  is  no  question  that  she  took  an  estate  in 
fee  simple  by  devise  from  her  father;  but  it  is 
supposed,  that  although  born  in  Virginia,  by  her  re- 
moval to  England,  with  her  father,  before,  and  re- 
maining there  until  long  after,  the  American  revolu- 
tion, she  must  be  considered  as  electing  to  remain  a 

(a)  2  Bl.  Com.  249.  Duroure  v.  Jones,  4  T.  R.  300,  Com. 
Dig.  Alien,  C.  1, 
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1919.       British  subject,  as  well  by  operation  of  law,  as  hj- 
the  statutes  of  Virginia  on  this  sul^ect,  because  aa* 
alien  to  that  commonwealth.    And  if  she  becasde  an 
alien,  then  the  estate  held  by  her  could  not  ptM 
by  descent,  but  for  defect  of  inheritable  blood  esdwaC- 
ed  to  the  government/ 
^tbf  B?tith      Admitting  that  Lucy  Paradise  did  so  become  an 
wu  Doui^  alien,  it  is  material  to  inquire  what  effect  the  treatf 
tooodbcmtioM  cf  peace  of  1 783  had  upon  her  case ;  and  HpcMi  the 
c<nip>et^7      best  Consideration  that  we  can  gire  to  it.  we  are  oi- 

prolected   the  o  7 

2a*  Mb£te  ^^"^^^"^  ^^*^  ^^^  ^^^^  article  of  that  treaty*  complete* 
SSTbr  et^t  ^y  protected  her  estate  from  forfeiture  by  way  of  ai* 
STii&ii^^  cheat  for  the  defect  of  alienage.  That  defect  was  a 
disability  solely  occasioned  by  the  war,  and  the  aepa-' 
ration  of  the  colony  from  the  mother  country ;  and 
under  such  circumstances,  a  seizure  of  the  estate  bf 
the  government,  upon  an  inquest  of  office,  for  tbesuj^ 
posed  forfeiture,  would  have  been  a  confiscation  of  tfa^ 
property  in  the  sense  in  which  that  term  is  used  in  the 
treaty.  When  the  6th  article  of  the  treaty  declared, 
^^  that  no  future  confiscation  should  be  made,^'  if 
could  not  mean  to  confine  the  operation  of  the  ho- 
guage  to  confiscations ^ure  belli;  for  the  treaty  itsttf 

a  G>j».  Dig.  Men.  C.  2.  Co.  Utt.  2.  h. 

h  Whick  proyideti,  **  that  there  shall  be  no  future  coofiact* 
tlons  made,  nor  any  prosecntions  commenced,  against  any  persoa 
or  persons,  for,  or  by  reason  of,  the  part  which  he  or  they  may 
have  taken  in  the  present  war ;  and  that  no  person  sbaU,  oai 
that  accoant,  suffer  any  futare  loss  or  damage,  either  in  his  per- 
son, liberty,  or  property  ;  and  that  those  who  may  be  in  coo- 
finement  on  such  charges,  at  the  time  of  the  ratification  of  the 
treaty  in  America,  shall  be  immediately  set  at  liberty^  aad  the 
prosecutions  so  commenced  be  discontinued.'' 
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extinguished  the  war^  and,  with  it/ the  rights  grow-  1819. 
ing  out  of  war ;  and  when  it  further  declared,  that 
tto  person  should,  on  account  of  the  part  he  had 
taken  in  the  war,  suffer  any  future  loss  or  damage, 
either  in  his  person,  liberty,  or  property,  it  must  have 
meant  to  protect  him  from  all  future  losses  of  pro- 
penjj  which  but  for  the  war  would  have  remained 
imiolable.  The  fifth  article  of  the  treaty  also  mate* 
fially  illustrates  and  confirms  this  construction.  It 
is  there  agreed,  that  Congress  shall  recommend  to  the 
State  legislatures  to  provide  for  the  restitution  of  all 
estates  of  British  subjects,  &;c.  which  had  been  con« 
fiscated.  Yet,  why  restore  such  estates,  if,  eo  instantly 
they  were  forfeitable  on  account  of  alienage  ?  This 
subject  has  been  heretofore  before  us,  and  although 
no  opinion  was  then  pronounced,  it  was  most  deli- 
berately considered.  We  do  not  now  profess  to  go 
at  large  into  the  reasoning  upon  which  our  present 
opinion  is  founded.  It  would  require  more  leisure 
than  is  consistent  with  other  imperious  duties ;  and 
we  must,  therefore,  content  ourselves  with  stating,  that 
the  doctrine  here  asserted  is  the  decided  judgment 
of  the  Court. 

If  the  case  were  not  protected  by  the  treaty  of  Theooiieciioa 

*^  '^  "^  of  the  Britiih 

1783,  it  might  become  necessary  to  consider  whe-  ^^^^^''^ 
ther  it  is  aided  by  the  ninth  article  of  the  treaty  of  ^^ifat  tb^ 
1794,  which  declares,  that  British  subjects,  who  now  ^^£^!^ 
hold  lands  in  the  United  States,  shall  continue  to  SSJi^^ilSl^ 
hold  them,  according  to  the  nature  and  tenure  of  iU«  dtiieni 
their  respective  estates  and  titles  therein,  and  that  mJ^  that  thej 

should  have  an 

as  to  such  lands,  and  the  lesdi  remedies  incident  actual  leiuaor 
thereto,  neither  they,  nor  their  heirs  or   assigns, 
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The  9tfa  article 
of  the  British 
treaty  of  1794, 
did  not  mean 
to  include  any 
other  persons 
than  British 
subjects  or  ci- 
tizens of  the 
United  States. 


shall  be  regarded  as  aliens.  It  does  not  appear,  bj 
the  bill  in  this  case,  that  Lucy  Paradise  was  in  tk 
actual  possession  or  seisin  of  the  land  at  the  time  of 
the  treaty.  Nor  is  it  necessary,  because  the  treatj 
applies  to  the  title,  whatever  it  is,  and  gives  it  the 
same  legal  validity  as  if  the  parties  were  citizens/ 
But  although  it  does  not  directly  appear  by  the  bill 
what  the  title  of  Lucy  Paradise  was,  at  the  time  of 
the  treaty  ;  yet,  as  the  title  is  asserted  in  her,  both 
before  and  after  the  treaty,  and  there  is  no  allegatioo 
of  any  intermediate  transfer,  it  must  be  presumed  ia 
this  suit,  that  she  never  parted  with  her  title.  It  fol- 
lows, that  in  this  view  also,  her  title  was  completelj 
confirmed,  free  from  the  taint  of  alienage ;  and,  that 
by  the  express  terms  of  the  treaty,  it  might  lawfully 
pass  to  her  heirs. 

And  here  it  becomes  material  to  ascertain  whethet 

■ 

the  treaty  of  1 794,  under  the  description  of  heirs,  meant 
to  include  any  other  persons  than  such  as  were  Bri- 
tish subjects  or  American  citizens,  at  the  time  of  the 
descent  cast ;  and  it  is  our  opinion,  that  the  intention 
was  not  to  include  any  other  persons.  It  cannot  be  pre- 
sumed, that  the  treaty  stipulated  for  benefits  to  anj 
persons  who  were  aliens  to  both  governments.  Such  a 
construction  would  give  to  this  class  of  cases  privileges 
and  immunities  far  beyond  those  of  the  natives  of 
either  country ;  and  it  would  also  materially  inter- 
fere with  the  public  policy  common  to  both.  We 
have,  therefore,  no  hesitation  to  reject  any  interpre- 
tation which  would  give  to  persons,  aliens  to  both 


a  Harden  v.  Fisher,  1  Wheat.  Rep.  300. 
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governments,  the  privileges  of  both  ;  and  in  this  pre-       1819. 
dicament  are  the  children  of  the  Countess  Barziza. 
The  rule,  then,  of  the  common  law,  which  gives 
the  estate  to  the  next  heirs  having  inheritable  blood, 
must  prevail  in  this  case. 

We  have  not  thought  it  necessary  to  go  into  an 
txamination  of  the  articles  for  a  marriage  settlement 
entered  into  between  Lucy  Paradise  and  John  Para- 
dise, on  their  marriage,^  for  two  reasons :  first,  the 
articles  were  merely  executory,  and,  being  entered 
into  by  Mrs.  Paradise  when  under  age,  and  not  after- 
wards ratified  by  h6r,  they  were  not  binding  upon 
her ;  secondly,  if  they  were  binding,  yet,  inasmuch 
as  the  only  persons  in  whose  favour  they  could  now 
be  executed  are  aliens  incapable  of  holding  the  estate 
to  their  own  use,  no  Court  of  Equity  would,  upon 
the  general  policy  of  the  law,  feel  itself  at  liberty 
tQ  decree  in  their  favour. 

Decree  dismissing  the  bill  affirmed,  with  costs.* 

a  Mr.  Chief  Justice  Marshall  did  not  sit  in  this  cause. 
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AsTOR  V.  Wells  et  at 

Under  tbe  registry  act  of  Ohio,  which  pror idei,  that  certain  deeds 
<<  shall  be  recorded,  in  the  connty  in  which  the  lands,  tenemtoli, 
atnd  hereditamenU,  so  conrejed  or  affected,  shall  be  situate,  wi)|i9 
one  yea?  after  the  day  on  which  such  deed  or  conyeyance  was  exe- 
cuted ;  and,  unless  recorded  in  the  manner  and  within  tiie  tiiM 
aforesaid,  shall  be  deemed  fraudalent  against  any  subsequent 
Jide  purchaser  without  knowledge  of  the  existence  <d^  sucrh 
deied  of  conreyance:"  lands  lying  in  Jefferson  county  were  coq- 
reyed  by  deed ;  and  a  new  county,  called  Tuscarawas  connty,  was 
erected,  partly  from  Jefferson,  after  the  execution,  and  before  tto 
recording  of  the  deed,  in  which  new  connty  the  lands  were  iocte- 
d^ ;  and  the  deed  was  recorded  in  Jefferson .  Heid^  that  this  !•- 
gistry  was  not  sufficient  either  to  preserve  its  legal  priority,  or  to 
gi?e  it  the  equity  resulting  from  constructive  notice\;o  SL  subsequent 
purchaser. 
Notice  of  a  prior  incumbrance  to  an  agent  is  notice  to  the  princtpaL 
Under  the  statute  of  fraudulent  conveyances  of  Ohio,  which  provides, 
that  "  every  gift,  grant,  or  conveyance  of  ]ands,  tenements,  here- 
ditaments, &c.  inade  or  obtained  with  intent  to  defraud  creditors 
of  their  just  and  lawful  debts  or  damages,  or  to  defraud  or  deceive 
the  person  or  persons  who  shall  purchase  such  lands,  &c.  shall  be 
deemed  utterly  void,  and  of  no  effect :"  Held^  that  a  btui  Jide  par- 
chaser,  without  notice,  could  not  be  affected  by  the  intent  of  the 
grantor  to  defraud  creditors. 

Appeal  from  the  Circuit  Court  of  Ohio. 

The  bill  in  equity  filed  in  this  cause  states,  that  Ar- 
nold Henry  Dorhman,  in  1806,  became  indebted  to 
the  United  States,  in  the  sum  of  6,615  dollars  and 
10  cents,  for  duties  upon  the  importation  of  certain 
goods  payable  at  the  custom-house  in  the  city  of 
New- York.     The  plaintiff,  Henry  Astor,   became 


Aitor 
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bound  with  Dorhman  for  the  payment  of  those  dd-      isio. 
ties;  and,  thereupon,  Dorhman,  to  secure  Astor,  ex- 
ecuted and  delivered  the  mortage  deed  of  the  14th 
of  August,  1806,  in  the  bill  mentioned,  for  the  13th      ^^"^ 
township,   in    7th   range,  then  lying  in    Jeffersoti 
county,  in   the  State  of  Ohio :  and    Dorhman  be- 
came further  indebted  to  the  plaintiff  in  the  sum  of 
2,700  dollars,  to  secure  which,  upon  said  township, 
he  afterwards,  on  the  26th  of  August,  1807,  execu- 
ted another  mortgage  deed  of  the  same  premise 
Both  the  deeds  were  recorded  in  the  county  of  Je^ 
ferson,  on  the  2d  of  October,  1810,  and  in  Tusca- 
rawas on  the  21st  of  October,  181^  which  county 
was  erected  in  part  from  Jefferson,  after  the  execof- 
tion,  and  before  the  recording  therein  of  said  deeds. 
On  the  26th  of  August,  1807,  the  plaintiff  released 
to  Dorhman  one  fourth  of  said  township,  by  deed  re- 
corded in  Tuscarawas  county  on  the  9th  of  March, 
1813.     On  the  24th  of  October,  1810,  Dorhman 
gave  the  defendant  Wells  a  deed  of  trust  of  the  three 
fourths  of  said  township  not  released,  to  secure  the 
payment  of  5,000  dollars,  for  which  the  defendant 
Wells  had  become  liable  for  Dcn-hman,  by  €ndorsiq|; 
his  paper  at  the  bank  of  Steubenville,  which  Wa$  re^ 
corded  in  Tuscarawas,  the  13th  of  January,  1811. 
On  the  12th  of  February,  1813,  the  drfendant  Wells 
took  another  deed  from  Dorhman  for  the  quarter  or 
sections  which   had  been  released^  whicth  was  re- 
corded in  Tuscarawas^  county  on  the  10th  of  March, 
1813,  to  secure  3,000  dollars,  for  faither  endorsements 
by  Wells  for  Dorhman.   The  bill  then  charges  the  de^ 
fendant  Wells  with  nodce  of  the  pIa(iAtiff^s4ekb  aa4 
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1819.  lien  upon  said  lands,  before  his  deeds,  endorsementSi 
or  any  payments  made  by  him ;  and  that  he  ac- 
cepted the  deeds,  made  the  endorsements,  and  pay- 
ments, if  any,  with  knowledge,  &c  ;  charges  a  se- 
cret understanding,  that  the  released  sections,  con- 
veyed to  Wells,  by  the  last  mentioned  deed,  were  t§ 
«nure  to  Dorhman  or  his  family ;  and  that  neither 
transaction  between  Wells  and  Dorhman  was  boM 
fide.  Dorhman  died  on  the  21st  of  February,  181(^ 
nine  days  after  his  last  deed  to  Wells,  who  com- 
menced a  suit  against  the  heirs  of  Dorhman  on  the 
27th  of  August  following ;  and  obtained  a  decree  of 
sale,  under  which  be  purchased  the  premises;  aU 
which  is  charged  to  be  fraudulent.  The  widow  and 
heirs  of  Dorhman,  by  their  answer,  admit  all  the 
deeds,  and  answer,  generally,  that  they  know  nothing 
of  the  other  transactions.  The  answer  of  Wells  ad- 
mits the  plaintiff^s  deeds ;  states  his  own  deeds  ta 
be  bona  fide^  and  denies  notice  and  fraud.  Obadiah 
Jennings,  who  was  examined  as  a  witness  in  the 
cause,  testified,  that  he  prepared  the  first  deed  to 
Wells,  and  saw  it  executed,  but  says  that  Dorhman 
employed  hhn,  and  he  considered  himself  exclusively 
employed  by  Dorhman,  and  not  as  the  agent  or  at- 
torney of  Wells,  in  that  transaction  ;  that  it  was  pro- 
bable he  had  held  some  conversation  with  Wells  as 
to  his  liabilities  for  Dorhman,  and  the  nature  of  the 
security  to  be  given  before  Dorhman  applied  to  him 
to  draw  the  deed ;  and  that  Wells  sent  the  deed  t» 
him  in  a  letter,  to  carry  to  be  recorded  in  Tuscara- 
S::  '_  "  was  county.     Dorhman  informed  him  that  Aster's 

^ent  had  brought  Astor's  deeds  and  put  them  oa^ 


Well* 
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jrecord ;  and  Dorbman  wished  to  ^ve  Wells  the  pre-  i8i>. 
ference,  and  consulted  him  how  it  could  be  done.  ^^"^ 
The  witness  examined  the  record,  and  knew  of  As- 
tor's  deeds  and  lien  on  those  lands.  He  advised 
Dorbman  to  give  Wells  a  deed,  which,  if  recorded 
in  Tuscarawas,  would  give  him  the  preference ;  but 
never  gave  Wells  any  information  respecting  Astor's 
deeds. 

Mr.  Brushy  for  the  appellant  and  plaintiff,  argued  JifaM  m. 
1.  That  the  defendant's  (Wells')  deed  was  void  under 
the  second  section  of  the  statute  of  Ohio,  entitled  an 
"  act  for  the  prevention  of  frauds,"  &c.  which  de- 
clares ^^  that  every  gift,  grant,  or  conveyance  of  lands^ 
tenements,  hereditaments,  &c.  made  or  obtained  with 
intent  to  defraud  creditors  of  their  just  and  lawful  debts 
or  damages,  or  to  defraud  or  deceive  the  person  or  per- 
sons who  shall  purchase  such  lands,  &c.  shalj^^be 
deemed  utterly  void,  and  of  nq  effect.""  The  bill 
shows  Astor  to  be  a  creditor ;  the  answer  admits  it ; 
and  Jennings  proves  that  Dorbman  informed  him 
such  was  the  fact.  The  debt  being  secured  by  mort- 
gage upon  the  lands  in  controversy  only  makes  the 
fraud  more  palpable.  Still  he  was  and  is  a  creditor ; 
and  it  is  manifest  Dorbman  made  the  deed  to  Wells  to 
defraud  Astor,  his  creditor.  2.  The  recording  of 
Astor's  deeds  in  Jefferson  County  was  notice  to  the 
defendant.  Wells.  During  all  the  time  given  for  re- 
cording, the  lands  lay  in  that  county ;  it  was  there- 
fore the  proper  place  for  recording  those  deeds,  and 

m  Btv.  Laws  of  (Hnoj  321. 
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1819.  the  recording  afterwards  mast  have  relation  to  thli 
time  when  and  the  place  where  they  ought  to  have 
been  recorded ;  considering  the  township  as  part  of 
the  county  for  that  purpose.*  And  the  recording 
ought  to  be  considered  as  nunc  pro  tunc,  yet  not  so 
as  to  affect  any  deed  made  and  recorded  prior  to  the 
making  this  record :  and  as  to  all  subsequent,  no  in- 
convenience or  injustice  could  be  complained  of,  in- 
asmuch as  every  purchaser  would  be  bound  to  search 
those  records  for  all  deeds  there  recorded  prior  to  the 
division.  Using  such  diligence  as  he  was  bound  to 
use,  knowing  the  lands  originally  lay  in  that  county, 
he  would  have  discovered  Aster's  deed  there  recorded, 
before  any  deed  made  to  him ;  and  ought,  therefore^ 
to  be  charged  with  notice.  To  what  time  does  the 
act  of  assembly  relate,  when  it  says  the  deed  shall  be 
^^  recorded  in  the  county  in  which  such  lands  shall  h6 
situate  ?'*  To  the  time  of  making  and  deliveiy  of 
the  deed,  or  to  the  time  of  recording  ?  The  latter 
would  make  the  deed  take  effect  from  the  recording, 
not  from  the  delivery,  as  is  the  law.  The  case  of  Tay- 
lor V.  McDonald's  heirs,  is  not  analogous,  as  there  the 
lands  did  not  lie  in  the  county  where  the  deed  was 
recorded ;  and  the  question  was  upon  the  effect  of  the 
deed  at  law.  3.  By  accepting  the  deed  prepared  by 
Jennings,  the  defendant,  Wells,  has  made  Jennings 
fab  agent  by  legal  implication  ;  and  notice  to  him  is 
notice  to  his  principal.  Jennings  acted  in  the  trans- 
action ;  advised  Dorhman  how  to  give  Wells  the  pre- 

a  Heath  t.  Rose,  12  Johns.  Rep,  140.     1  Johns.  Cas,  85. 
Fin.  Abr.  tit.  Relation.  288. 
h  Rev.  Laws  of  Ohio,  318. 
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ference;  prepared  the  deed;  saw  it  executed,  and  at  leio. 
the  request  of  Wells  carried  it  to  be  recorded ;  an4  ^"^^[T^^ 
had  some  previous  conversation  with  Wells  as  to  his 
liabilities  for  Dorhman,  and  the  nature  of  the  secu- 
rity to  be  given.  In  Leneve  v.  Leneve,"  the  defend- 
ant ^^  denied  notice  of  the  first  articles  and  settle- 
ment till  six  montlfs  after  the  marriage  ;  and  denied 
that  Norton  was  employed  as  her  solicitor,  though  sb^ 
put  confidence  in  him,  because  he  was  concerned  fop 
her  husband,  and  recommended  by  hini,  who  assure^ 
her  he  (Norton)  would  make  a  handsome  provision 
for  her ;  and  Norton  assured  her  he  had  taken  care 
to  secure  her  an  annuity  of  150/.  a  year,  and  did  not 
then,  or  any  time  before,  give  her  any  notice  of  any 
former  settlement.'^  Although  the  defendant  here  has 
pot  been  as  candid  as  the  defendant  was  in  that  case, 
yet  by  his  artful  taciturnity  and  scanty  pleading  upon 
the  most  important  subject,  much  is  to  be  inferred 
against  him.  In  the  case  of  Jennings  v.  Moore,*  Blin- 
corne  acted  the  very  part  Jennings  has  in  this  transac- 
tion, so  far  as  the  conduct  of  either  is  material  to  afiect 
the  purchaser ;  and  so  far  as  there  is  any  difference, 
it  would  seem  the  case  at  bar  presents  much  the 
strongest  ground  of  equity,  to  set  aside  the  subse- 
quent incumbrancer  or  purchaser.  Moore  had  com- 
pleted his  purchase  by  paying  the  money ;  Wells  had 
not.  Bl  income  was  a  bona  fide  creditor,  and  had 
an  interest  in  the  estate  of  Whitlatch,  the  vendor, 
and  his  object  was  to  secure  an  honest  debt;  but 
Wells'  purchase,  and  the  sale  to  him,  was  made  to 

a  Amhl  4?8.  h  2  Fern.  609. 
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1819.  defraud  and  defeat  a  bona  fide  creditor.  Moore  was 
charged  upon  the  naked  fact  of  acceptance ;  but  io 
this  case,  strong  circumstances  and  inferences,  beside 
that,  implicate  Wells.  He  most  undoubtedlj  knew 
the  hand  writing  of  Jennings,  hb  friend,  and  was 
bound  to  inquiry ;  but  Jennings  was  careful  not  to 
mention  it  to  him  in  any  way!  So  was  Blincome, 
and  so  Norton ;  and  the  care  which  all  have  taken 
(or  the  purchaser  implicates  him  with  their  agency, 
if  he  will  accept,  they  having  notice,  and  contriving 
to  conceal  from  him,  b  the  ground  of  mala  fideSj 
and  the  foundation  for  the  charge  of  notice  against 
the  purchaser.  Brotherton  v.  Hatt,*  maintains  the 
same  principle,  and  is  called  by  Lord  Hardwicke 
^^  a  clear  authority. ^^  The  same  scriveners  were  wit- 
nesses, and  engrossed  all  the  securities,  and  were 
quasi  agents  for  all  the  lenders.  Not  that  the  fact 
of  agency  was  otherwise  established  than  by  the  fad 
of  accepting  or  receiving  the  securities,  engrossed  by 
the  same  scriveners,  who  had  notice ;  the  conceal- 
ment of  which  by  them,  if  the  law  could  tolerate  it, 
would  make  frauds  practicable,  without  the  means  of 
detection.  In  the  latter  case  above  cited,  it  does  not 
appear  that  Mrs.  Hatt,  the  third  mortgagee,  had  any 
better  knowledge  who  the  scriveners  were  than 
Wells  in  this  case.  If  such  had  been  the  fact,  that 
she  knew  who  engrossed  the  deed  for  her,  and  such 
fact  deemed  important,  it  would  have  been  noticed 
in  the  report.  And  it  is  not  mentioned  as  a  fact,  or 
material,  in  the  case  of  Leneve  v.  Leneve,  where 

a  2  Fem.  574. 
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rtie  case  is  cited  with  approbation  bj  the  Lord  Chan'-  1819. 
eel  lor ;  but  in  all  these  cases  they  seem  to  have  gone  ^^^^^T^ 
much  upon  the  CTOund  of  the  fraud  of  those  third  ▼• 
persons,  and  the  danger  of  sanctioning  such  fraud^ 
by  deciding  stricti  jurisj  upon  the  mere  ground  of 
the  laches  of  the  first  purchaser  in  not  recording  his 
deed  within  the  time  prescribed,  or  not  before  the 
second  deed.  And  although  these  cases  profess  to 
go  upon  the  ground  of  an  agency,  yet  it  is  manifest 
such  agency  was  presumed  in  each,  and  that  the  de- 
cision rested  virtually  upon  the  fraud  which  was  es**' 
tablished  against  persons  not  concerned  in  interest, 
thereby  fixing  the  sting  of  disability  upon  the  temp-* 
tation  to  commit  fraud,  by  whatever  motive  prompted 
or  encouraged.  4.  The  defendant,  Wells,  has  not 
shown  the  time  of  his  payment,  nor  denied  notice 
at  or  before  the  same,  and  is,  therefore,  chargeable 
with  notice  before  his  purchase  was  completed.*  Af- 
ter notice.  Wells  ought  to  have  compelled  Dorhman 
to  make  payment,  by  applying  the  other  quarter 
township,  instead  of  endorsing  more,  and  securing 
that  also,  thereby  taking  all  hope  from  Astor.  His 
conscience  was  affected  before  the  first  arrangement 
was  completed,  while  he  had  time  and  opportunity 
to  save  himself,  and  he  was  bound  to  that  course. 
5.  The  defendant  has  not  denied  notice  indirectly  by 
implication,  or  notice  to  one  whom  the  law  will  con- 
sider his  agent.  His  answer  is  stiff  and  formal,  es- 
pecially with  respect  to  the  first  deed  to  him  ;  care- 

a  Tourville  v.  Naiah,  3  Peere  Wrm.  307.     Story  v.  Lor* 
Windsor,  21  Atf^  630. 

Vox,.  IV.  M 


474  CASES  IS  TI1£  SUPREME  COURT 

istft.      fol  not  to  say  how  that  matter  was  onnaged ;  and, 
considering  all  the  circumstances  of  this  caat^  k 
must  be  considered  as  a  declaration  that  he  had  no 
actual  knowledge  of  Astor^s  deeds,  not  having  le- 
ceired  positive  information  that  such  were  in  exist* 
ence.     6.  Can  the  defendant,  Wells,  maintain  a  titk^ 
or  claim  the  benefit  of  an  interest,  derived  to  him 
through  the  fraud  of  Dorhman  and  Jennings  ?    If 
he  can,  the  doctrine  and  principle  of  manj  cases  are 
overturned,  and  we  have  a  new  law  upon  the  subject  of 
frauds.     What  is  said  in  Leneve  v.  Leneve,*  is  qmte 
applicable.  But  in  a  late  decision,  this  doctrine  is  fuUj 
recognised  in  a  case  like  the  present,  thoogh  widi 
fewer  circumstances  of  fraud  to  justify  its  application.* 
The  cases  cited  to  the  third  point  are  considered  ai 
applicable  here ;  the  foala  fides  of  the  actors  in  those 
cases  were  the  ground  of  considering  them  agents  by 
relation ;  the  purchaser  accepting  his  deed  from  poI« 
luted  hands,  makes  their  acts  and  knowledge  his 
own.     Sir  Samuel  Romilly,  (arguendo)  in  Huguenin 
V.  Basely,'  says,  ^^  though  no  direct  authority  is  pro- 
duced, your  Lordship,  dispensing  justice  by  the  same 
rule  as  your  predecessors,  upon  such  a  subject,  not 
confined  within  the  narrow  limits  of  precedent,  vrill, 
as  a  new  relation  appears,  look  inte-ihe  principles 
that  govern  the  human  heart,  and  decide  in  a  case  for 
the  strongest  that  has  yet  occurred  upon  this  ground 
^lone,  from  its  infinite  importance  to  community.^ 

a  Ambl.  447. 

h  Hildreth  y.  Sandi,  2  John$,  Ch.  lUp,  35.  and  the  cases  there 
cited. 
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And  thiel  ChanceHor  thereapon  lays  down  the  doc*-      1819. 
trine  as  well  estabiisbed,  "  that  interests  gained   by    ^^"^2^^ 
the  fraud  of  other  persons,  cannot  be  maintained.'^     ^• 
It  would  be  infinitely  mischievous  if  they  could,  and 
as  there  said,  ^^  would  be  almost  impossible  ever  to 
reach  a  case  of  fraud."     The  genus,  or  kind  of 
fraud,  seems  not  to  be  so  much  regarded  as  that  such 
is  the  character  of  the  transaction. 

Mr.  Doddridge,  contra.  1 .  The  registry  act,  and 
whatever  other  statutory  regulations,  each  sovereigrt 
society  may  adopt  for  the  transfer  of  titles  to  real 
property,  are  matters  of  positive  institution ;  the 
English  registry  act  and  statute  of  inrolments,  how- 
ever, have  furnished  precedents  which  in  one  way 
or  another  have  been  followed  up  in  each  State ; 
and  the  decisions  upon  them  have  been  so  uniform, 
as  to  have  become  quite  familiar.  The  attempt  here 
to  impeach  a  deed  innocently  obtained,  on  the  ground 
that  it  was  fraudulently  intended  by  the  grantor,  is 
quite  novel,  and  as  dangerous  as  it  is  novel.  It 
proceeds  on  the  ground  that  the  clause  in  the 
State  law  is  to  be  expounded  in  the  disjunc- 
tive, and  that  "  or"  is  not  to  be  expounded  so  as 
to  mean  "  and."  The  first  objection  to  this  in- 
terpretation is,  that  it  supposes  the  word  "made" 
can  be  satisfied  by  the  act  of  a  vendor  alone ;  and 
the  word  "  obtained,"  in  like  manner,  by  the  single 
act  of  the  vendee,  which  is  impossible.  No  deed 
can  be  modfe  without  the  assent  of  two  persons,  at 
least.  Deeds  take  effect  upon  delivery ;  which  is 
sever  efiected  without  the  coocurmice  of  the  person 
who  receives.    The^econd  objection  is,  that  it  puts 
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18^9.      to  hazard  the  interest  of  every  purchaser ;  as  every 
^^^>^^^y  purchaser  must  depend  for  his  security,  not  upon  his 
T.         own  innocence,  but  upon  the  continual  integrity  of 
the  vendor ;  who,  if  at  any  time,  and  for  any  reason, 
he  can  be  brought  to  confess  his  own  fraudulent  in- 
tentions, in  answer  to  a  bill  against  him  and  his  .ven- 
dee, can  ruin  the  latter.     A  third  and  decbive  objec- 
tion is,  that  the  statute  of  frauds,  if  it  is  susceptible 
of  the  complainant's  interpretation,  repeals  the  regis- 
try act,  which  is  not  pretended.     The  registry  act 
then  in  force  in  Ohio,  provided,  that  all  deeds  exe- 
cuted out  of  the  State  ^^  should  be  recorded  in  the 
county  in  which  the  lands,  tenements,  and  heredita- 
ments, so  conveyed  or  affected,  shall  be  situate,  within 
one  year  after  the  day  on  which  such  deed  or  con- 
veyance was  executed ;  and  unless  recorded  in  the 
manner,  and  within  the  time  aforesaid,  shall  be  deem- 
ed fraudulent  against  any  subsequent  honafde  pur- 
chaser, without  knowledge  of  the  existence  of  such 
former  deed  of  conveyance."     Now,  if  the  act  of 
Dorhman,  in  giving  his  first  deed  to  Wells,  is  frauda- 
lent,  as  being  made  with  intent  to  postpone  Astor  to 
him,  and  for  that  reason  is  void,  then  the  registry 
act  is  effectually  done  away ;  because  no  m^n,  under 
any  circumstances,  can  make  a  second  sale  by  con- 
cealing a  former  one,  without  being  guilty  of  as  much 
fraud  as  Dorhman  at  the  least.     His  case  was  a  hard 
one ;  he  had  two  creditors,  one  of  whom  must  suffer, 
and  his  wishes  were  to  prefer  one  of  them.     He 
sought  no  benefit  by  this  act  to  himself,  nor  can  his 
conduct  be  as  censurable  as  if  he  were  selling  to  put 
money  into  his  own  pocket.    If  the  plaintiff  be  right, 
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\he  parties  to  a  first  and  second  sale  stand  as  at  the  com*  1819. 
mon  law.  2.  The  doctrine  of  constructive  notice,  is 
entirely  exploded.  The  term  never  did  convey  the  true 
meaning  of  the  Courts.  There  is  something  almost 
absurd  in  the  idea  of  proceeding  upon  a  question  of 
fraud  by  construction.  The  cases  upon  this  subject, 
only  proceed  upon  two  principles:  first,  actual  notice 
to  the  party  ;  and,  second,  to  the. agent  of  the  party. 
The  notice  arising  from  a  suit  pending ;  a.  registry 
or  any  public  record,  is  not  a  matter  of  construction. 
The  lis  pendens,  the  register  or  record,  furnish  such 
irrresistible  evidence  of  notice  in  fact,  that  the  party 
is  not  at  liberty  to  urge  the.  contrary ;  and  the  relief 
is  granted  on  the  ground  of  notice  in  fact. .  Nor  is 
this  an  arbitrary  rule :  all  men  are  parties  to  the  pub- 
lic proceedings  of  the  Courts  of  justice,  and  pre- 
sumed to  be  present  at  them ;  and,  also,  parties  to 
every  legal  registry,  or  other  public  record;  what 
the  l^ws  require  to  be  done,  and  is  done  according  to 
tho^e  laws,  they  are,  in  like  manner,  parties  to, 
and  are  supposed  to  be  acquainted  with ;  and  be- 
cause the  laws  have  provided  those  public  docu- 
ments for  the  security  of  every  man,  it  is  his  fault 
if  he  sees  them  not,  and,  therefore,  he  is  adjudged 
to  have  seen  them  in  fact.  But  this  res^on  can 
have  no  applieatipn  to  the  proceedings  of  a  Court 
not  of  competent  jurisdiction,  nor  to  registries  and 
records  not  made  according  to  law.  In  respect  to 
proceedings  in  Courts  of  incompetent  jurisdiction, 
or  irregular  records,  they  are  only  notice,  if  in  fact, 
they  have  been  heard  or  seen  by  the  party,  so  as  to 
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1819.  pi>t  kirn  upon  inquirj/  It  »  belieyed  that  no  deci- 
sioDS  have  be^i  had  opon  this  statute  ;  but  the 
statutes  of  Kentucky  aud  of  Pennsylvania  are  >  like 
that  of  Ohio :  and  in  the  case  of  Taylor  v.  M^DonaU's 
heirs,^  the  Court  in  Kentucky  decide  that  a  recotA 
made,  not  in  the  proper  county  is  not  of  itself  notice^ 
The  Court  say^  *<  the  law  requires  the  deed  shaH 
be  recorded,  not  only  within  the  limited  time,  in 
order  to  be  valid  against  a  subsequent  purchaser 
without  notice,  jbut  also  in  the  county  where  the 
land  lies.  This  provision  is  obviously  intended  to 
enable  persons  to  trace  the  legal  tide  with  the  indi» 
try  and  attention  essential  to  a  compliance  with  the 
act.''  That  case  is  stronger  than  is  necessary  for  our 
purpose ;  because  in  that,  the  deed  was  recorded  in 
time,  but  in  the  wrong  county ;  and  in  ours,  the  party 
has  fiedled  in  respect  of  both  time  and  place.  The 
case  of  Heister's  lessee  v.  Furtner,'  is  an  authc^ty 
to  the  same  effect;  and  also  that  a  record  made 
within  the  time,  and  within  the  proper  counQr,  is 
void,  if  made  upon  less  proof  than  the  law  requires* 
An  illegal  registry,  then,  is  not  proof  of  notice.  Nor 
does  the  doctrine  of  relation  apply.  All  the  cases 
cited  on  the  subject  of  relation  prove,  that  the  act  by 
which  a  transaction  is  completed  has  relation  to  the 
beginning;  as,  for  instance,  the  presentation  of  a 
copyhold  to  the  surrender:  but  that  this  relatioii 
IS  a  legal  fiction,  operating  between  the  parties  only^ 
and  without  any  effect  upon  third  persons  or  their 

a  Sagd.  Find.  470.  and  the  cases  there  oited. 

6  2  Bibb,  420.  c  2  Bitmey,  10. 
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rights.  Bat  the  use  made  of  this  fiction,  whereby  1819. 
an  illegal  registry  is  made  so  to  relate;  either  to  the 
date  of  the  execution,  or  proper  time  of  registering 
a  deed,  as  to  affect  the  estate  of  a  third  person,  is  aa 
invention  of  such  modern  date,  as  to  have  acquired,  is 
yet,  very  little  authority  in  this  country.  If  the  obvious 
policy  vjf  the  law,  and  the  authority  oi  the  decisions  i€«- 
ferred  to,  are  satisfactory,  then  the  case  of  Wells  is  the 
very  strongest  that  can  be  imagined.  Suppose  he  liad 
gone  to  the  registry  to  look  for  the  record  of  any  coor 
veyance  of  the  lands  in  question,  who  could  suppose 
he  would  examine  the  entries  upon  it  after  the  datt 
of  the  separation  of  the  counties,  for  a  conveyance 
of  lands  in  Tuscarawas  ?  3.  It  is  said  that  Wells  does 
not  show  himself  to  be  a  complete  purchaser  witbosrt: 
notice,  because  he  had  not  made  full  payment.  The 
law  is  admitted  to  be  as  stated  in  sespeci  of  a  pur- 
chase and  sale ;  btit  the  reason  given  for  it  has  no 
application  here.  The  r esson  jis,  tihat  when  the  se* 
cond  purchaser  receives  notice  of  the  first  be  should 
stay  his  hmd — refuse  a  deed,  or  withhold  payment^ 
and  because  this  is  in  his  power,  it  is  his  BK)ral  ditty  to 
do  it.  But  in  the  case  of  Wells  it  was  otherwise:  he 
was  already  accountable  to  the  bask  for  the  whole 
amount.  This  point  bas  been  deteonined  in  a  case 
of  precisely  the  same  nature  as  to  a  baiik  eodocse- 
ment.'*  The  rule,  that  notice  to  an  agent  is  fiotice 
to  his  principal,  and,  consequently,  his  fraud  ^eets 
his  principal  as  much  as  if  committed  by  himself,  is 
pot  disputed.    Btrt  the  rule  is  ex^ned  and  qualified, 

a  Lyle  v.  Ducomb,  6  Bttmey,  586. 
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1819.       in  order  to  give  security  to  the  party  affected  by  it 
The  agent  must  be  employed  by  the  party — in  the 
same  transaction.     Notice  to  the  agent  is  not  sufr 
cient,  unless  acquired  by  him  in  the  course  of  the 
transaction  in  which  he  is  employed  ;  notice  other* 
"Wise  acquired  will  not  affect  his  principal.    A  general 
agency  is  not  sufficient :  it  Aust  be  in  the  particular 
case  ;  and  the  employment  must  be  to  purchase^  or  to 
make  or  treat  of  terms — ^not  merely  to  draw  a  deed. 
If  the  agent  is  employed  by  one  of  the  parties,  no- 
tice to  him  shall  affect  that  party  only ;  where  both 
employ  him,  his  fraud  shall  attach  to  both/     And  it 
is  only  necessary  to  deny  the  agency,  and  ail  circum- 
stances from  which  fraud  may  be  inferred,  where 
those  matters  are  charged  in  the  bill/    The  propriety 
of  the  application  of  the  general  rule  as  to  agents,  in 
the  cases  of  Brotherton  v.  Hatt/  Jennings  v.  Moore,* 
Leneve  v.  Leneve/  has  been  questioned.     In  each 
•f  these  cases,  the  fact  of  agency  is  charged  with 
all  the  circumstances  of  the  transaction,  from  which 
that  fact  could  be  inferred.     As  those  three  cases 
oontain  nearly  the    whole  law   upon   the    subject 
of    notice  to   an    agent,   it  is  only   necessary  to 
show,  that  neither  of  them  furnish  a  precedent  to 
affect  Wells.     In  Leneve  and  Leneve,  the  agent  was 
defendant,  and  he  denied  his  agency,  and  admitted 
notice.     The  other  only  denied  notice  to  herself;  and 
the  ground  of  decision  is,  that  she  admits  enough  in 

a  Lowther  v.  Carlton,  t  Atk.  139.    Warwick  v.  Warwidb 
ZAtk.tn.  294. 

h  Newman  v.  Wallace,  2  Bro.  Ch,  143. 
e  S  Femon,  574.  d  lb.  609.  e  2  Amb.  436. 
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her  answer  to  make  Norton  her  agent.  In  Jennings  isit. 
V.  Moore,  one  person  was  treating  of  a  purchase  for 
himself,  and  during  the  transaction  received  notice ; 
and  perfected  the  contract  in  the  name  of  a  third 
person,  who  accepted  of  it  without  notice.  The  au- 
thority of  this  decision  has  been  doubted,  but  with 
very  little  reason.  In  Brotherton  v.  Hatt,  the  agents 
were  scriveners.  They  kept  an  office,  and  theur  pro- 
fession was  to  drive  bargains,  effect  loans,  and  perfect 
securities.  The  Court  adjudge  them  to  be  agents, 
and  that  notice  to  them  was  notice  to  their  princi- 
pals; not  because  one  of  the  parties  had  consulted 
them,  and  procured  them  merely  to  write  a  deed  which 
another  accepted.  By  the  term  ^^  scrivener,"  some- 
thing more  is  meant  than  a  conveyancer.  The  reason 
for  the  decision  is,  that  all  the  loans  were  effected  by 
them  at  their  office,  and  all  the  securities  also  ;  and 
from  the  nature  of  their  employment,  the  Court  de- 
cided them  to  be  the  agents  of  each  party  in  effecting 
the  loans  and  the  securities ;  but  whether  the  Court 
decided  these  facts  upon  proper  testimony  or  not,  is 
immaterial.  The  principle  is,  that  notice  to  him  who 
is  employed  by  both  parties,  to  effect  a  loan,  and  pre- 
pare a  security,  is  notice  to  both  parties.  The  rela- 
tion of  agent  and  principal,  cannot  exist  without  the 
consent  of  the  principal.  In  every  case  cited,  and  in 
all  others,  the  fraud  is  charged,  as  it  happened,  either 
to  the  principal  or  his  agent,  and  in  the  latter  case 
the  agent  is  made  a  defendant  Agency  or  not,  is  a 
fact  which,  if  stated  and  denied,  must,  like  eveijr 
other  fact,  be  proved.  In  our  case,  all  that  is  charged 
is  denied,  and  no  part  of  it  is  proved. 
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1319.  Mr.  Brushy  in  reply,  insisted,  that  the  confifrMtkMi 

^■^2^^^    of  the  act  of  fraudulent  conveyances,  contended  f* 
V.        on  the  part  of  the  defendants,  could  not  be  suppc^ttd. 
It  was  undoubtedly  competent  for  the  legisl^tare  tb 
say,  such  instruments  should  be  void  fbr  fJratid,  whe- 
ther the  donee  or  grantee  be  party  in  the  fraud  or  Mt, 
and  they  have  so  said.    Taking  the  entire  section  tth 
gether,  it  is  sensible  only  as  it  reads  ;  but  by  alteriog 
"  or^^  to  "  andy^^  a  new  meaning  is  interpoklfed.    The 
rule  upon  the  subject  is,  that  such  construction  duiil 
be  given,  as  will  give  effect  to  every  word,  if  j^ossiUe, 
that  none  may  have  been  employed  to  tK>  ']Mirp08e. 
The  construction,  moreover,  is  arbitrary ;  ccMitrarjr  to 
a  very  plain  text ;  substituting  one  Word  for  aiiotfi^, 
in  a  law  which  is  neither  ambiguous  nor  doubtful ;  ftiot 
for  the  purpose  of  suppressing  fraud,  and  advancing 
the  remedies,  but  for  the  purpose  of  restraining  tfte 
operation  of  a  remedial  act*     A  deed  void  for  fraod, 
is  not  protected  by  the  registry  act,  which  relates 
only  to  purchasers,  and  never  was  intended  to  affect 
creditors.     It  has  never  received  such  a  construction 
in  the  State,  or  elsewhere,  nor  will  the  language  war- 
rant it.     Speaking  of  the  deed  of  a  prior  purchaser, 
it  says,  "  unless  recorded  in  the  manner,  and  withm 
the  time  aforesaid,  shall  be  deemed  fraudulent  against 
any  subsequent  bona  fide  purchaser,  without  know- 
ledge of  the  existence  of  such  former  deed  of  cota- 
veyance."    There  cannot  be  a  subsequent  purcliasdr, 
unless  there  had  been  a  former  one.     Besides,  the 
registry  act  was  passed  in  1805.      The  statute  of 
frauds  and  perjuries,  protecting  creditors  against  the 
frauds  of  their  debtors,  in  1810,  five  years  afterwards; 


•?.' 
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and  must  be  coasi^ered  as  repealing  so  much  of  the      1819. 
former  act  as  comes  within  its  provisions.     If  it  did 
ajQfect  creditors  in  any  way,  qyuo  ad  hoc  it  is  repealed  \ 
leaving  it  to  operate  as  between  purchasers^  upon  a 
first  and  second  sale,  the  first  not  a  creditor.    Another 
pretension  set  up  for  Wells  is,  that  he  also  &^  or  was^ 
a  creditor,  and  that  Dorhman  might  prefer  which  h^ 
would.     If  this  be  so,  that  provision  ip  favour  of 
creditors  in  the  statute  of  frauds  b  defeated,  as  it 
would  be  in  the  power  of  a  debtor  to  evade  it  at 
pleasure.    If  it  be  law,  which  we  fee]  no  disposition 
to  controvert,  that  in  some  cases,  a  debtor  may  give 
one  creditor  a  preference  over  another,  yet  this  privi- 
lege no  longer  remained  with  Dorhman.  He  had  exer- 
cised it.  He  had  made  his  election  to  give  Astor  the  pre-* 
ference,  by  conveying  the  lands  to  him,  as  it  was  com- 
petent for  him  to  do,  most  assuredly,  when  it  does  not 
appear  that,  at  that  time,  he  owed  any  one  else.  This 
privilege  must  be  exercised  fairly,  by  giving /Ao^  which 
is  his  ovon^  not  that  which  belongs  to  (mother,  and 
which  he  may  happen  to  hold  in  trust  for  that  othen 
There  is  no  ]aw  which  authorizes  ^  trustee  thus  to 
give  away  the  trust  estate,  by  advancing  or  preferring 
one  creditor  to  another.     But  Wells,  at  that  time,  did 
not  stand  in  the  relation  of  creditor  to  Dorhmaq.    He 
had  endorsed,  but  it  does  not  appear  he  had  paid  aajr 
money,  or  thAt  there  would  have  been  any  necesfsity 
for  him  to  pay,  if,  after  express  notice,  he  had  not 
extended  his  endorsements,  and  involved  the  whole^ 
of  Dorhman's  estate,  as  if  with  the  design  which 
Dorhman  had  already  manifested,  of  cutting  Astor  off 
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1819.  altogether.  As  is  said  in  Tourville  v.  Naish/  M 
should  have  filed  his  bill  qaia  timet  against  Dorfamao^ 
and  pursued  his  remedy  upon  the  other  quarter  town- 
ship, released  by  Astor,  and  whatever  other  property 
could  be  found.  There  is  nothing  in  the  case  which 
shows  that  Dorhman  had  received  the  whole  5,000 
dollars,  before  notice  to  Wells,  nor  what  part  be  had 
received.  It  lies  upon  Wells  to  make  this  appeair 
clearly,  for  if  any  part  remained  unpaid,  it  might  have 
been  stopped,  and  the  payment  enjoined.  It  is  said, 
^^  if  the  plaintiff  be  right,  parties  to  a  first  and  second 
sale  stand  as  at  common  law."  But  this  is  not  a 
case  merely  between  purchasers  at  a  first  and  second 
sale.  To  this  point,  the  plaintiff  is  considered  a  cre- 
ditor ;  and  it  stands  as  a  case  between  a  creditor  and 
purchaser  of  the  debtor.  At  common  law,  such  a 
conveyance  would  be  avoided.  The  statute  of  Eli- 
zabeth is  in  aid  of  the  common  law,  extending  the 
remedy  to  subsequent  creditors,  superadding  the 
sanction  of  penalties.  It  declares  ^^  deeds  made  in 
fraud  of  creditors  void."  And  although  it  inflicts 
penalties^  still,  in  England,  it  is  viewed  as  remedial, 
^^  made  against  frauds,  for  the  public  good,  and  to  be 
taken  by  equity."*  Even  if  the  doctrine  of  con- 
structive notice  were  admitted  to  be  no  longer  a  rule 
of  equity,  still  this  admission  would  only  raise 
a  dispute  upon  an  abstract  proposition,  whether 
the  notice  we  rely  on  be  actual  or  constructive? 
It  is,  therefore,  a  disagreement  as  to  the  name. 

a  3  Peere  Wnu.  307. 

hbCo.  Rep.  a.  Gooch'a  case,  1  FonU.  Eq.  270.  282* 
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Under  what  denomination  have  the  law  writers       1819. 
classed  it  ?  is  the  question.     If  ctctualj  then  we  say       ^^^ 
Wells  had  actual  notice.     If  constructive,  then  he      ^^* 
had  only  constructive  notice.  We  have  only  to  show 
Wells  had  such  notice  as  the  law  charges  him  with, 
to  avoid  the  danger  of  sanctioning  fraud,  and  to  close 
the  avenues  of  injustice,  and  fraudulent  speculation. 
According  to  the  opposite  argument,  a  suit  pending, 
or  a  register  of  a  deed,  are  notice  in  fact.    They  are 
fa4;ts  of  record,  and  notice  to  all  persons  in  the  same 
community ;  but  we  must  be  permitted  to  disbelieve 
that  every  person  has  seen  them  in  factj  and,  there- 
fore, knows  what  they  contain.   Yet  every  person  is 
bound  by  this  knowledge,  because  they  are  made 
public,  and  accessible  to  all :  constructive  knowledge 
or  notice,  being  by  the  law  charged  upon  the  party^ 
because  he  might  have  known  ;  die  law  having  done 
its  part  by  making  such  public  record,  and  declaring 
all  persons  bound  by  it,  whether  they  know  it  or  not 
It  is  a  well  established  principle,  that  the  defendant 
must  unequivocally  deny  all  notice,  even  though  it 
be  not  charged,  and  every  fact  and  circumstance  from 
which  it  can  be  inferred,  in  order  to  be  considered  a 
bona  fide  purchaser.*    This  the  defendant,  Wells,  has 
not  done.    The  case  of  Taylor  v.  McDonald's  heirs,* 
is  not  analogous ;  as  there  the  lands  never  were  in- 
cluded in  the  county  where  the  deed  was  recorded  ^ 
and  the  question  was  upon  the  effect  of  the  deed  at 
law. 

a  Frost  y.  Beekman,  1   Johm.  Ck.  Rep.  302.     Frost  t. 
I^eekman,  lb.  566.    Murray  v.  Finster,  S  Jokn$.Ch.  Rep.  156. 
b  2  BM,  420. 
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ifi^.  Mr.  Justice  Johnson  delivered  the  opioion  of  the 

^'^^^^   Court.     The  questions  in  this  case  aire  partly  of  hw, 

r,        partly  of  fact.    The  bill  charges  the  deieadant  will 

express  notice  of  the  complainant's  previous  moilr 

JUarch  loih.  g^ge,  aqd  with  holding  the  land  purchased   under  a 

secret  trust  for  the  legal  representatives  of  PorbmaBi 

the  mort^gor*    Both  these  facts  the  aoswer  de- 

oies;  aad  9S  there  is  no  evidence  to  sustain  theo^ 

they  mMst  b^  put  put  of  the  case. 

The  bill  then  proposes  to  afiect  the  defendaiiti 
Wells,  with  constructive  notice ;  and  if  it  fails  there^ 
then  to  set  aside  the  deed  to  Wells  as  absolutely  void 
under  the  express  provision  of  a  law  of  the  State  of 
Ohio. 

Obadiah  Jennings,  who  drew  the  mortgage  from 
Dorhmaq  to  W^Us,  was  fully  appj:ised  of  the  exis- 
tence  of  Astor^s  mortgage,  and  acted  in  concert  witl^ 
Dorhman  exprei^ly  to  defeat  ^tpr's  prior  lien,  a^|^ 
give  precedence  to  Wells.    Tbe'*^vantage  of  whi^ 
they  proposed  to  avail  themselves  for  this  purpose^ 
Wa3  a  supposed  mistake  committed   by  Astor  as  to 
the  legal  office  for  recording  his  deed.     The  \ani 
was  originally  coip prised  withiq  the  limits  of  Jeffer- 
$K>»  couqty.     ^ut  before  the  recording  of  the  deed, 
the  county  of  Tuscarawas  was  taken  off  from  Jeffisr- 
soQ)  and  th0  land  l^y  in  that  part  of  Jefierson  which 
thus    beqame  Tuscarawas  county.      The   law  of 
Ohio  requires  that  the  recording  shall  take  pUce  in 
itJ^^lito^l  the  County  in  which  the  land  lies. 
^SliSnij^d      The  first  question  is,  was  this  a  legal  recording  un- 
fuie^^^'  der  the  laws  of  Ohio,  so  as  to  preserve  the  priority 
&  ^^^itl-  which  dates  gave  to  Astor  ?    The  office  of  Jefiersoa 

salting     Crom 
L,       coDttnictire 
"       notice.  . 
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county  was  the  legal  office  «t  the  dim  of  ^Acmtlii^  ms. 
the  deed :  did  it  continM  to  be  so  at  the  time  'Of  ve^  ^"C"^ 
cording  it  ?  This  can  ooly  be  decide  by  ooasideN  t^ 
ing  the  object  of  the  law*  It  was  to  give  notice  to 
subsequent  purohasenh-^to  place  iat  iheir  command 
the  means  of  inrestigation,  tondtich^if  theydid  fiM 
resort,  they  had  only  to  bknae  their  own* indolence 
or  folly.  But  no  one  in  search  of  su($h  informatioii 
respecting  lands  situate  in  Tuscamwas  county,  wouM 
be  expected  to  search  the  records  of  Jefiefrson  subso- 
^u6nt  to  the  date  of  the  separation.  He  ^ would  na* 
turaily  refer  to  the  records  of  the  new  county  to  its 
origin,  and  from  that  time  pursue  his  inquiries  among 
the  records  of  the  county  in  which  it  was  originally 
comprised.  And,  therefore,  we  are  of  opinion,  that 
the  recording  of  Astor's  deed  was  not  sufficient, 
either  to  preserve  its  legal  priority,  or  give  it  the  equi- 
ty resulting  from  coustructive  notice. 

But  it  is  contended,  that  Jennings  was  the  mutual    Notice  to  an 
.   agent  of  both  mortgagor  and  mortgagee  in  the  crea-  to*?hi"prinS 
-  tion  of  Wells'  mortgage,  and,  therefore,  the  notice  to  SJw.no  proof 
Jennings  was  notice  to  Wells.   Here^  again,  the  com-  wm  tbe^*^^^ 
plainant's  case  is  unsupported  by  the  evidence.     On  ^^  ^«"«- 
the  law  there  could  be  no  doubt,  if  Che  facts  were 
such  as  the  complainant  contends.     But  it  is  posi- 
tively denied  both  by  Wells  and  Jennings;  and  if 
Jennings  was  the  agent  of  Dorhman  only,  his  know- 
ledge could  produce  no  other  effect  on  the  rights  of 
Wells  than  if  it  had  been  concealed  in  the  breast  of  jj»,<iefendant, 

nell^         al- 

Dorhman.  And  this  leads  to  the  final  cpiestionin  the  {^^f^iiT^ 
case.  As  the  deed  really  was  "  made''  to  defraud  SSdl  to'atSS 
Astor,  does  that  circumstance  alone,  tv^i^  the  laws  "^^^tlS^tk^ 

wai  valid. 
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of  Ohio,  destroy  its  validity,  without  reference  to  the 
knowledge  or  connivance  of  the  mortgagee.  And 
this  again  must  be  decided  by  referring  to  the  object 
of  the  law.  The  words  of  the  statute  would  lite- 
rally embrace  the  case.  But  who  are  the  objects  of 
the  law  ?  Not  creditors  only,  but  subsequent  purcha- 
sers. And  to  give  it  such  a  construction  as  wodd 
expose  a  bona  Jina  purchaser  without  notice  to  fan- 
position,  in  order  to  protect  creditors,  could  never 
comport  with  the  intent  of  the  law* 

Upon  the  whole,  we  are  of  opinion,  that  there  k 
no  error  in  the  decree  below,  and  that  the  same  bt 
affirmed;  with  costs. 

Decree  affirmed,  with  costs. 


(local  law.) 


M^ Arthur  v.  Browder. 


The  rule  which  prevails  io  Kentacky  and  Ohio,  as  to  land  titles,  tSi 
that,  at  law,  the  patent  is  the  foundation  of  title,  and  neither  partj 
can  bring  his  entry  before  the  Court :  But  a  junior  patentee,  claioi- 
ing  under  an  elder  entry,  may,  in  Chancery ,  support  hia  equitable 
title. 

A  description  which  will  identify  the  lands  is  all  that  is  necestaiy  te 
the  validity  of  a  grant :  but  the  law  requires  that  an  entry  should 
be  made  with  such  certainty,  that  subsequent  purchasers  may  be 
enabled  to  locate  the  adjacent  residuum. 

An  entry  for  1,000  acres  of  land  in  Ohio,  on  Deer  creek,  **  beginning 
where  the  upper  line  of  Ralph  Morgan^s  entry  crosses  the  cred^ 
roiming  with  Moigan's  line  on  each  side  of  the  creek  400  polet^ 
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thence  up  the  creek  400  poles  in  a  direct  line,  thence  from  each        laiO. 
aide  of  the  given  line  with  the  upper  line  at  right  angles  with  the 
side  lines  for  quantity  -^  held^  to  be  a  ralid  entry. 
Distinction  between  amending  and  wUhdtmBWg  an  entrf . 


Appeal  from  the  Circait  Court  of  Ohio. 

The  bill  in  equity  filed  in  this  cause  by  the  appel- 
lant, M^Arthur,  states,  that  George  Mathews,  on  the 
19th  of  September,  1799,  made  the  following  entry 
with  the  surveyor  of  the  Virginia  army  lands. 

"  No.  3717 :  1799,  September  19th.  George  Ma- 
thews, assignee,  enters  1^000  acres  of  land,  on  part 
of  a  military  warrant,  No.  4796,  on  Deer  creek,  be« 
ginning  where  the  npper  line  of  Ralph  Morgan's 
entry,  No.  3665,  crosses  the  creek,  running  with  Mor- 
gan's line  on  each  side  of  the  creek  200  poles ;  thence  . 
up  the  Creek  400  poles  on  a  direct  line,  thence  from 
each  side  of  the  given  line  with  the  upper  line,  at 

m 

right  angles  with  the  side  lines  for  quantity.'' 

That  afterwards  the  entry  of  Ralph  Morgan  was 
withdrawn ;  and  that  in  consequence,  George  Ma- 
thews made  the  following  entry :  "  No  371 7 :  1 801 , 
October  26th.  George  Mathews,  assignee,  enters 
1 ,000  acres  of  land  on  part  of  a  military  warrant, 
No.  4796,  on  Deer  creek,  beginning  at  two  elms  oA 
the  south  west  bank  of  the  creek,  upper  comer  to 
Henry  Mossies'  survey,  No.  3025,  running  south  46 
west  120  poles,  north  66  west  172  poles,  north  17 
west  3^  poles,  north  76  east  486  poles,  thence  south 
1  west  292  poles,  thence  to  the  beginning. "  The 
bill  charges,  that  the  last  entry  was  not  intended  as  a 
new  one ;  but  only  as  an  amendment  or  explanation 
of  the  firstf   This  last  entry  was  surveyed  the  7th  of 
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i8i».      October,  1807 :  And  upon  an  assignment  to  the  com- 
Jjf?J?JJ^  plainant,  the  land  embraced  in  the  survey  was  pa- 
T.^      tented  to  the  plaintiff,,  the  16th  of  July,  1806. 

The  title  of  Browder,  the  respondent,  is  stated  in 
the  bill  as  follows : 

That  on  the  20th  of  July,  1798,  Nathaniel  Ran- 
dolph made  the  following  entry  :  ^^  No.  3310 :  July 
20,  1798.  Nathaniel  Randolph,  assignee,  enteit 
300  acres  of  land  on  three  military  warrants,  NoSi 
4165,  4260,  and  4664,  on  the  lower  side  of  Deer 
creek,  beginning  at  a  walnut  and  two  elms,  eomered 
5  poles  from  the  bank  of  the  creek,  running  south  61 
west  200  poles  to  two  white  oaks,  and  two  hickih 
ries,  thence  north  7  west  234  poles,  thence  north  61 
east  200|poles,  thence  to  the  beginning."  That  the 
last  entry  was  surveyed  for  Randolph,  and  the  oldest 
patent  obtained  by  him,  which  he  conveyed  to  Brow- 
der, who  has  recovered  upon  an  ejectment. 

By  the  answer  and  exhibits,  it  appears,  that  Ran- 
dolph's survey  was  made  the  1st  of  August,  1798; 
that  a  patent  was  granted  to  Randolph,  the  29th  of 
September,  1 800,  who  conveyed  to  the  respondent 
The  respondent,  Browder,  having  brought  an  action 
of  ejectment,  recovered  the  possession  of  the  land  in 
question ;  and  the  appellant,  M^ Arthur,  filed  this  bill 
in  equity,  praying  for  an  injunction  ;  a  conveyance  of 
so  much  of  the  land  claimed  by  the  respondent,  as 
interferes  with  his  claim  ;  and  for  general  relief.  The 
bill  was  dismissed  by  the  Circuit  Court,  and  the  cause 
brought  by  appeal  to  this  Court. 

j^archioth.     Tbis  cause  was  argued  by  Mr.  Scott  and  fifr« 
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Brushj  for  the  appellant,  and  by  the  Attorney  Gene^      I819. 
rcU  and  Mr.  Doddridge,  for  the  respondent. 


M'Arthiir 

V. 

Browdw. 


Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court.  Jlareh  Ifih. 

In  this  case,  the  appellee  claims  under  the  elder 
grant  founded  on  the  elder  entry.  Consequently,  if 
his  entry  be  valid,  the  bill  of  the  appellant  cannot  be 
sustained.  But  the  entry  is  so  defective  in  descrip- 
tion, that  it  was  necessarily  abandoned ;  and  the  ap- 
pellee relies  on  his  patent ;  anterior  to  the  emana- 
tion of  which,  the  appellant  contends  that  the  land 
was  appropriated  by  his  entry.  The  validity  of  this 
entry,  also,  is  denied.  But  before  we  examine  the 
objections  made  to  it,  we  must  consider  those  which 
have  been  urged  against  the  jurisdiction  of  this 
Court  as  a  Court  of  Equity. 

The  rule  which  prevails  both  in  Kentucky  and 
Ohio  is,  that,  at  law,  the  patent  is  the  foundation  of 
title,  and  that  neither  party  can  bring  his  entry  be- 
fore the  Court.  In  consequence  of  this  rule,  it  has 
been  also  well  settled,  that  the  junior  ^patentee,  claim- 
ing under  an  elder  entry,  may,  in  Chancery,  support 
his  equitable  title,  and  obtain  a  decree  for  a  convey^ 
auce  of  so  much  of  the  land  as  under  his  entry  he 
may  be  entitled  to.  But  the  general  principle  is 
supposed  to  be  inapplicable  to  thb  case,  because  the 
words  of  the  entry  are  introduced  into  the  grant ; 
and  if  they  were  too  vague  to  appropriate  the  land 
when  used  in  the  entry,  they  must  be  too  vague  to 
appropriate  it  when  used  in  the  grant,  which  is  a 


492  CASES  IN  THE  SUPREME  COURT 


.1819.  question  triable  at  law,  and  which  was  tried  in  the 
^^v*^^    ejectment  brought  by  the  appellee  for  the  land. 

*  T.  ^  Were  the  fact  precisely  as  stated,  it  could  not  aup- 
Biowder.  p^jj  ^[^^  argument  which  is  founded  on  it.  When 
Thenikthat  lauds  are  granted,  a  description  which  will  identiiV 

a  junior  fiateii-  o  /  *  ^  ^ 

^r M^dde?  ^®°^  ^^  ^''  ^^*^  ^  necessary  to  the  validity  of  the 
chSce"^?'  *°  grant    But  identity  is  not  all  that  is  necessary  to 
Sffie  ^^^^^^^^^  the  validity  of  an  entry.    The  law  requires  thU 
t^  cue!^  ^  locations  should  be  made  with  such  certainty,  that 
subsequent  purchasers  may  be  enabled  to  locate  tke 
adjacent  residuum.    All  grants  are  founded  on  sm^ 
veys.     They  recite  the  surveys,  and  adl  that  is  re- 
quired in  an  ejectment  is  to  prove  that  the  had 
claimed  is  that  which  was  surveyed.    Bat  more  is 
required  in  a  contest  respecting  an  entry.     Nothii^ 
is  more  common  than  for  Courts  to  declare  an  entrj 
void  for  uncertainty,   notwithstanding  the   clearest 
iproof  that  the  land  claimed,  and  that  located,  are  the 
same. 

There  is  then  nothing  in  the  resemblance  between 
the  words  of  the  grant  and  of  the  entry,  to  distin- 
guish this  from  other  cases,  in  which  the  party  claim- 
ins;  under  the  first  good  entry,  comes  into  Chancery 
to  obtain  a  conveyance  of  lands  held  under  a  senior 
patent.  We  proceed,  then,  to  examine  the  entry  un- 
der which  the  appellant  claims.  That  entry  is  made 
for  1000  acres  of  land  on  Deer  creek,  '^  beginning 
where  the  upper  line  of  Ralph  Morgan's  entry  crosses 
the  creek,  running  with  Morgan's  line  on  each  side 
of  the  creek  200  *poles,  thence  up  the  creek  400 
poles  on  a  direct  line,  thence  from  each  side  of  the 


OF  THE  UNITED  STATES.  4QS 

given  line,  with  the  upper  line  at  right  angles  with      i^i^* 
the  side  lines,  for  quantity."  M'Arthir 

That  entries,    which    contain    such   descriptive    ^  ^* 
words  as  clearly  to  designate  the  [dace  where  the  mat  detcrip. 
land  lies,  shall  with  respect  to  their  mere  particular  ^  u>  the  t». 
locative  calls,  be  supported,  if  they  can  oa  fair  con-  ^• 
struction  be  supported,  is  a  principle  which  per- 
vades the  whole  of  that  curious  and  intricate  fabric, 
which  has  been  erected  by  the  decisions  on  land 
titles  in  Kentucky,  and  has  been  taken  as  a  model 
for  those  in  the  military  district  of  Ohio.     If  a  sub- 
sequent locator,  brought  to  the  spot  where  the  lands 
lie,  with  the  location  in  his  hand,  might  by  the  appli- 
cation of  the  rules  which  the  Courts  have  established, 
know  how  to  place  the  entry  so  as  to  enable  himself 
to  locate  the  adjacent  residuum,  the  entry  must  be 
sustained. 

In  this  case  it  is  admitted,  that  the  beginning  is 

described  with  sufficient  certainty.    The  place  where 

the  upper  line  of  Ralph  Morgan's  entry  crosses  Deer 

creek  is  ascertained.     From  that  beginning  the  entry 

calls  to  run  ^'  with  Ralph  Morgan's  line  on  each  side 

of  the  creek  200  poles."     It  is  said  to  be  entirely 

uncertain  whether  this  line  is  to  be  200  poles  on  each 

side  of  the  creek,  so  as  to  amount  to  400  poles,  or 

to  be  only  a  line  of  200  poles  altogether.     Did  this 

ambiguity  really  exist  in  the  words  themselves,  it  is 

entirely  removed  by  the  other  parts  of  the  location. 

The  entry  is  made  for  1,000  acres  of  land,  and  can^ 

not,  on  any  construction,  be  made  to  exceed  500 

acres,  unless  the  base  line  be  400  poles.     We  have 

then  a  given  line  of  4^  poles.    The  entry  then  pro* 
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1819.  ceeds,  ^^  thence  up  the  creek  400  poles  on  a  diiect 
line.^'  The  plain  meaning  of  these  words  is,  that 
the  land  lies  up  the  creek,  so  that  a  direct  line  of  400 
Btowder.  poJes  will  reach  its  upper  boundary.  If  the  locatioii 
stopped  here,  adding  only  ^^  for  quantity,"  the  deci- 
sions of  Kentucky  would  establish  it  as  a  good  en- 
try for  a  square  formed  on  the  upper  side  of  the  bass 
line  of  400  poles,  which  would  contaui  1,000  aoct 
of  land.  But  the  entry  proceeds,  ^^  thence  from  eack 
side  of  the  given  line,  with  the  upper  line  at  right 
angles  with  the  side  lines,  for  quantity.^'  This  part 
of  the  description  has  been  said  to  produce  uncer- 
tainty, because  two  lines  are  given,  and  a  subsequent 
locator  could  not  tell  to  which  reference  was  madfr 

If  it  would  make  any  difference  whether  the  base 
line  or  the  line  up  the  creek  was  taken  as  the  givra 
line,  this  might  produce  some  difficulty  ;  but  if  the 
entry  must  cover  precisely  the  same  ground,  whether 
the  one  or  the  other  be  taken  as  the  given  line,  it  can 
make  none. 

Let  the  base  line  be  considered  as  the  given  line. 
It  is  plain  that  the  words  from  each  side  must  mean 
from  each  end,  because  the  land  is  to  lie  up  the  creek ; 
whereas,  if  you  proceed  from  each  side,  it  would  lie 
partly  down  the  creek.  The  line,  too,  which  is  to 
give  the  quantity  with  the  side  lines  is  the  upper  line, 
and  that  is  removed  from  the  base  line  the  distance 
necessary  to  include  the  quantity  of  land  required. 
As  this  quantity  is  to  be  inclosed  from  the  whole 
entry  taken  together,  within  lines  which  form  a  square, 
the  entry  must  be  understood  to  require,  that  the  side 
lines  should  be  drawn  from  the  ends  of  the  base  Une^ 


Browder. 
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and  the  inaccuracy  of  the  expression  could  not  mis*      1819. 

M^Arthnr 

But  the  entry  is  understood  to  refer  as  the  given  _  t. 
line  to  that  which  is  last  mentioned  ;  that  is,  to  the 
line  of  400  poles,  which  is  perpendicular  to  the  base. 
You  are  then  carried  up  the  cteek  400  poles  in  a  di- 
rect line  from  the  base  line.  From  each  side  of 
this  line  you  are  carried  ^^  with  the  upper  line  at  right 
angles  with  the  side  lines,"  until  you  get  1,000 
acres.  This  construction  gives  full  effect  to  every 
word  of  the  entry,  and  gives  a  square  which  will 
contain  1,00Q  acres.  It  is,  we  think,  the  nadiral 
construction.  The  entry  would  be  so  understood  by 
every  subsequent  locator.  On  any  constructiou,  then, 
which  can  be  given  to  the  words,  the  entry  must  not 
only  have  the  same  form,  but  must  cover  precisely 
the  same  land. 

If,  then,  the  original  entry  had  never  been  amend* 
ed,  there  could  be  no  doubt  of  the  right  of  the  party 
claiming  under  it  This  leads  to  the  inquiry,  whe- 
ther the  amendment  affects  this  right. 

The  distinction  between  amending  and  withdraw-  ?*•*«<!«»<»  ^ 

9  tween  amend' 

ing  an  entry  is  well  established,  and  completely  un-  25,^allt!l 
derstood.  An  amended  entry  retains  its  original  ^' 
character,  so  far  as  it  is  unchanged  by  the  amend- 
ment. So  far  as  it  is  changed,  it  is  a  new  entry. 
The  survey,  in  this  case,  is  understood  to  conform 
precisely  to  the  amended  entry ;  and  it  contains  a 
part  of  the  land  comprehended  in  the  original  entry- 
So  far  as  respects  the  land  within  the  appellee's  pa- 
tent, which  is  comprehended  by  the  original  entry, 
the  amended  entry,  and  the  survey,  we  think  the 
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1819.  q^llant  was  entitled  to  a  decree,  and,  ccmseqiientljri 
the  Circuit  Court  erred  in  dismissing  his  bill.  Tint 
decree  is  to  be  reversed,  and  the  canse  remauded  to 
the  Circuit  Court,  with  directions  to  enter  a  decree 
conforming  to  this  opinion. 

.  DECiiE£.-^This  cause  came  on  to  be  heard  <m  die 
transcript  of  the  record  of  the  Court  of  the  United 
States  for  the  seventh  Circuit,  and  District  of  Ohio, 
and  was  argued  by  counsel.  On  consideratioB 
whereof,  this  Court  is  of  (^inipn,  that  die  plaintif 
in  the  Circuit  Court  had  a  good  title  in  e^if3r  to  m 
much  of  the  land  contained  in  the  defendant*^  pak 
tent,  as  is  comprehended  in  the  original  entry  made 
by  George  Matthews,  in  September,  1 799,-  and  abe 
in  his  amended  entry,  and  in  his  sunnrf ;  and  that 
the  decree  of  the  said  Circuit  Court,  dismissing  the 
bill,  is  erroneous,  and  ought  to  be  reversed,^  and  it  is, 
accordingly.  Reversed  ;  and  this  Court  doth  further 
Direct  and  Order,  that  the  said  cause  be  reaiandedto 
the  said  Circuit  Court,  with  directions  to  enter  a 
decree,  directing  the  defendant  to  convey  to  the 
plaintiflf  so  much  of  the  land  contained  in  hb  pa* 
tent,  as  is  comprehended  in  the  original  entry,  and 
also  in  the  amended  entry  and  survey,  on  which  the 
grant  of  the  plaintiff  was  founded. 
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1819. 
TiMNeiittrm 

iTbe  Neustra  Senora  de  la  Caridad— Baqes  et 

al.  Claimants. 

A  cruiser,  equipped  at  (he  port  of  Carthagvna,  ilk  South  America,  and 
commissioned  tioder  the  authority  of  the  provioc^e  of  Carthag^na^ 
tone  of  the  United  ProWoces  of  New  Grenada*  at  war  with  Spain, 
eailed  from  the  said  port,  and  captured  on  the  hig^h-  seas,  as  prize, 
a  vessel  and  carg^  helong^ng^  to  the  subjects  of  the  king  of 
Spain,  and  put  a  prize  crew  on  board ;  and  ordered  her  to  pro* 
ceed  to  the  said  port  of  Carthagena ;  the  captured  yessel  waa 
afterwards  fallen  in  with  bj  a  priTate  armed  yessel  of  the  United 
States,  and  the  cargo  taken  out  and  brought  into  the  United  Statea 
for  adjudication  as  the  property  of  their  enemy.  The  original  Spa- 
nish owner,  and  the  prizemaater  from  the  Carthagenian  cruiser, 
both  claimed  die  goodis.  The  posftessioo  was  decreed  to  be  restored 
to  the  Carthagenian  prizemaster. 

War  haying  been  recognized  to  exist  between  Spain  and  her  odoniea 
by  the  goTemment  of  the  United  States,  it  is  the  duty  of  the  Courta 
of  the  United  States,  where  a  capture  is  made  by  either  of  the  bel- 
ligerent parties  without  any  violation  of  our  neutrality,  and  the  cap- 
tured pri^e  is  brought  innocently  within  our  jurisdiction,  to  leave 
things  in  the  same  state  they  find  them ;  or  to  restore  them  to  the 
stale  from  which  they  have  been  forcibly  removed  by  the  act  of  our 
own  citizens. 

The  Spanish  treaty  held  not  to  apply  to  the  above  case,  as  the  Court 
could  not  consider  the  Carthagenian  captors  as  pirates,  and  the 
capture  was  not  made  within  the  jurisdictional  limits  of  the  United 
States ;  the  only  two  cases  in  which  the  treaty  enjoins  restitution. 

Appeal  from  the  Circuit  Court  of  North  Caro- 
lina. 

This  was  a  prize  allegation  against  certain  goods^ 
taken  by  a  private  armed  vessel  of  the  United  States, 
the  Harrisoo,  during  the  late  war  with  Great  JSritain. 
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i»i9.  out  of  a  ship  called  the  Neustra  Senora  de  la  Cari* 
"^^^^^^  dad.  A  claim  was  interposed  by  Salvador  Bages, 
fcMim  d«  im  and  others,  Spanish  subjects,  domiciled  at  St.  Jago, 
^^■'**-  in  the  island  of  Cuba,  alleging  that  the  ship  was  a 
Spanish  6hip,and  with  the  goods,  their  property,  was 
captured  on  the  high  seas,  by  an  armed  vessel  cruiz- 
ing under  the  pretended  colours  of  Carthagena,  the 
commander  of  which  produced  no  commissioD,  nor 
did  the  claimants  know,  or  admit,  he  had  one,  and 
who  detained  the  Caridad  as  prize,  and  put  a  prize 
crew  on  board.  That  having  separated  from  the  cap- 
turing vessel,  they  were  met  with  and  boarded  by  the 
privateer  Harrison.  That  the  said  privateer  cap- 
tured and  took  possession  of  the  Caridad,  and  the 
captors  unladed  the  cargo  from  on  board  of  her,  into 
the  Harrison,  and  having  brought  the  same  into  the 
port  of  Wilmington,  North  Carolina,  proceeded 
against  it  as  prize  of  war. 

A  cross  claim  was  filed  by  Pedro  Brugman,  mas- 
ter and  commander  of  the  Carthagenian  armed 
schooner  Neustra  Senora  de  la  Popa,  in  behalf  of 
himself,  and  others,  the  owners  of  said  privateer,  to 
the  goods  thus  proceeded  against  as  prize  of  war  by 
the  commander,  officers,  and  crew  of  the  Harriscm. 
This  claim  pleaded,  that  the  goods  were  not  at  the 
time  of  the  proceedings,  nor  at  the  time  of  capture 
by  the  Harrison,  the  property  of  any  British  subjects, 
Of  of  any  persons  domiciled  in  the  dominions  of 
Great  Britain,  nor  of  any  of  the  enemies  of  the  Uni- 
ted States,  but  that  the  same  then  were,  and  yet  arc, 
the  property  of  the  owners,  officers,  ^nd  crew  of  the 
La  Popa,  from  whose  lawful  possession  the  saiDo 
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bad  been  violently  and  wrongfuDj  taken,  on  the  laia. 
high  seas,  hj  the  Harrison,  as  before  mentioned,  ^i^^^^^^l^ 
That  the  La  Popa,  having  been  duly  cooraiissioned  Stoora  d«  k 
by  the  sovereign  authority  of  the  independent  State 
of  Carthagena,  and  furnished  with  letters  of  narque 
and  reprisal,  authorizing  her  to  capture,  on  the  high 
seas,  the  property  of  the  enemies  of  said  State,  kft 
the  port  of  Carthagena  in  the  month  of  December, 
1814,  on  a  eruise.  That  on  the  21st  of  Janu- 
ary, 1815,  Vi^hile  cruimng  off  St.  Jago  de  Cuba, 
the  said  privateer  La  Popa,  commanded  by  the 
claimant,  seized  and  captured  the  ship  La  Cari* 
dad,  sailing  from  Jamaica  to  Cuba,  loaded  with 
dry  goods,  and  belonging,  with  the  cargo,  to  the  eae« 
mies  of  the  said  independent  State  of  Carthagena, 
as  the  papers  on  board,  and  the  information  of  the 
master  and  crew,  convinced  the  claimant  to  be  thp 
fact  That  the  claimant  put  a  prizemaster  and  crew 
on  board  the  captured  vessel,  and  ordered  her  to  pro* 
ceed  to  the  said  port  of  Carthagena.  That  the  said 
prizemaster  and  crew  retained  the  possession  for  four 
days,  and  while  they  were  proceeding  to  Carthagena, 
the  Caridad  was  forcibly  taken  by  the  Harrison  from 
their  possession,  the  goods  taken  out,  and  brought 
into  the  port  of  Wilmington,  as  aforesaid. 

An  order  was  made  by  the  Court  below,  that  the 
claimant,  Pedro  Brugman,  should  be  allowed  to 
make  farther  proof,  that  the  commission  which  he 
produced,  and  under  which  he  alleged  the  original 
capture  to  have  been  made,  was  issued  by  the  au- 
thority acting  as  the  sovereign  authority  of  the  Uni- 
ted Provinces  of  New^Grenada. 
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1819.  At  the  hearing  it  was  proved,  by  the  testimony  oF 

^Ij^^j^^^  witnesses,  that  the  La  Popa  belonged  to  and  had 
Seoora  de  la  been  actuaHy  fitted  out  in  Carthagena,  one  of  the  said 
United  Provinces  of  New  Grenada ;  that  the  com-> 
mission  produced  by  the  commander,  was  in  the 
usual  form  in  which  letters  of  marque  were  issued  by 
the  sovereign  authority  of  that  Province ;  that  the 
seal  affixed  to  the  same  was  the  seal  used  at  the  time 
by  those  who  exercised  the  sovereign  autJiority  of 
Carthagena  to  authenticate  the  commissions  by  tbem 
granted ;  that  the  officers  of  state  by  whom  the  same 
was  signed,  were  at  the  time,  and  had  been  for  some 
time  before,  respectively,  the  Governor  and  the  Secre- 
tary of  War,  and  the  Marine  of  the  said  Province ; 
that  the  witnesses  were  acquainted  with  the  hand 
writing  of  the  said  Governor  and  Secretary,  the  wit- 
nesses having  often  seen  them  write,  as  well  as  seoi 
their  public  and  acknowledged  writings,  and  verily 
believed  the  same  to  be  their  signatures.     And  the 
commission  was  also  proved  to  be  genuine,  and  to  have 
regularly  issued,  by  the  certificates  and  declarations  of 
the  officers  of  state  of  the  Province  of  Carthagena. 
The  original  capture  by  the  La  Popa,  the  retsdking 
by  the  Harrison,  and  the  proprietary  interest  of  the 
original  Spanish  owners  of  the  goods  were  all  fiiUj 
proved. 

The  Circuit  Court  decreed,  at  May  term,  1818, 
the  goods  to  be  restored  to  the  possession  of  Pedro 
Brugman ;  from  which  sentence  an  appeal  was  taken 
to  this  Court  by  the  claimant,  Salvador  Bages,  for 
himself  and  the  original  Spanish  owners. 

The  cause  was  submitted  without  argument*   . 
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Mr.  Justice  Johnson  delivered  the  opinion  of  the      isi9. 
Court.  J^!^y^^ 

,  TheNeuttra 

This  case  arose  out  of  a  capture  made  in  the  late  Saoom  d«  u 
war.  The  La  Popa,  a  commissioned  cruiser  of  the  j^g,^  [t^ 
Province  of  Carthagena,  had  made  prize  of  the  Ca* 
ridad,  a  Spanish  vessel,  in  a  voyage  from  Jamaica 
to  Cuba.  The  American  private  armed  vessel  Har^ 
rison  fell  in  with  the  Caridad,  then  in  possession  of 
the  prize  crew  of  the  La  Popa,  and  suspecting  her 
cargo  to  be  British^  took  possession  of  it,  and  tran- 
shipped it  into  their  own  vessel.  On  the  arrival  of 
the  Harrison  in  a  port  of  North  Carolina,  the  cargo 
was  claimed  both  by  the  Caridad  and  La  Popa,  and 
finally  restored  to  the  La  Popa. 

This  is  an  appeal  from  the  decision  of  the  Circuit 
Court  of  North  Carolina,  made  by  the  original  Spa^ 
nish  owner,  and  the  case  has  been  submitted  on  the 
evidence  and  the  grounds  taken  in  the  argument  be- 
low. 

There  is  no  doubt  that  the  property  was  Spanish, 
nor  that  the  privateer  La  Popa  was  commissioned  as 
a  cruiser,  whilst  the  Province  of  Carthagena  had  an 
organized  government ;  and  there  is  the  fullest  evi-  * 
dence  that  her  armament  and  equipment  was  unaf- 
fected by  any  charge  of  having  been  made  in  viola- 
tion of  our  laws. 

The  only  question  in  the  case  is,  whether  an  ori- 
ginal Spanish  owner  is  entitled  to  the  aid  of  the 
Courts  of  this  country,  to  restore  to  him  property  of 
which  he  has  been  dispossessed  by  capture,  under  a 
commission  derived  from  the  revolted  colonies  ?  and 
this  question  is  considered,  by  this  court,  as  having 
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U19.      been  fuliy  decided  by  the  principles  assumed  in  the 
^^^y^^  case  of  the  United  States  v.  Palmer,*  at  the  last  teim 
isnora  de  im  and  by  the  decisions  in  the  cases  of  the  Estrella*  and 
•       Divina  Pastora""  at  the  present  term. 

War  notoriously  exists,  and  is  recognissed  by  onr 
government  to  exist,  between  Spain  and  her  colauei. 
This  is  an  appeal  to  the  highest  of  all  tribunak  on  ■ 
question  of  right.  No  neutral  nation  can  act  against 
either,  without  taking  part  with  the  other  in  the  war. 
All  that  the  law  of  nations  requires  of  us,  m  strict 
and  impartial  neutrality.  And  no  friendly  natioii 
ought  to  demand  of  the  Courts  of  this  country  to 
do  an  act  which  may  involve  it  in  a  war  with  the 
victor.  Our  duty  is,  where  the  property  of  either  is 
brought  innocently  within  our  jurisdiction,  to  leave 
things  as  we  find  them ;  much  more  to  restore  them 
to  that  state  from  which  they  have  been  forcibly  re* 
moved  by  the  act  of  our  own  citizens.  The  treaty 
with  Spain  can  have  no  bearing  upon  the  case,  at 
this  Court  cannot  recognize  such  captors  as  pirates, 
and  the  capture  was  not  made  within  our  jurisdic** 
tional  limits.  In  those  two  cases  only  does  the 
treaty  enjoin  restitution. 

Decree  affirmed,  with  costs. 

a  3  Wheat.  610.  b  Ante,  p.  298.  c  AnU,  p.  62. 
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Sexton. 

Wheaton  V.  Sexton's  Lessee. 


A  tale,  under  a  /./a.,  duly  imied,  is  legal  as  respecU  tbe  purchaMr, 
provided  the  writ  be  levied  upon  tbe  property  before  the  return  day« 
although  the  sale  be  made  after  the  return  day,  and  tbe  writ  be 
never  actually  returned. 

A  deed,  made  upon  a  valuable  and  adequate  consideration,  whidi  it 
actuully  paid,  and  tbe  change  of  property  is  bona  Jide^  or  such  as  it 
purports  to  be,  cannot  be  considered  as  a  conveyance  to  defraud 
crediton. 

Error  to  the  Circuit  Court  for  tbe  District  of 
Columbia. 

This  was  an  action  of  ejectment  brought  in  the 
Court  below  by  the  defendant  in  error,  Sexton, 
against  the  plaintiff  in  error,  Wheaton,  to  recover 
the  possession  of  a  parcel  of  ground  in  the  city  o(  . 
Washington,  being  lot  number  17,  in  square  264, 
containing  8254  3-4  square  feet,  with  the  buildings 
thereon.  At  the  trial,  the  plaintiff  produced  and 
read  in  evidence  to  the  jury,  a  deed  of  bargain  and 
sale  of  the  premises  from  John  P.  Van  Ness  and 
wife,  and  C.  Stephenson,  to  Sally  Wheaton,  the  wife 
of  the  defendant  in  ejectment ;  and  a  deed  from  one 
Watterston  to^the  same,  erf  the  same  premises ;  a 
writ  of  ji.  fa.  against  the  goods,  chattels,  lands  and 
tenements  of  the  defendant,  issued  from  the  Coatt 
below  upon  a  judgment  obtained  by  Sexton,. against 
Wheaton,  with  a  return  thereon  by  the  Marshal: 
«« December  tbe  30th,  1 81^  sold  tlie  nai  property 
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^^*^-  in  square  254,  to  Francis  F.  Key,  esq.  for  three 
hundred  dollars ;  sales  of  real  property  in  square 
253,  countermanded  by  said  Key ;  sold  personal  pro- 
perty," &c.  The  writ  was  never  actually  returned, 
but  for  the  first  time  produced  by  the  Marshal  iit 
Court,  at  the  trial  of  this  cause.  The  sale  took 
place  after  the  return  day  mentioned  in  the  writ  The 
plaintiff  also  produced  and  read  in  evidence  a  deed 
from  the  Marshal  to  the  plaintiff  in  ejectment,  dated 
SOth  May,  1816,  he  having  been  the  highest  hiddOi 
by  Key  his  attorney.  The  defendant's  counsel 
prayed  the  Court  to  instruct  the  jury,  that  the  lesior 
of  the  plaintiff  could  not  recover.  The  Court  re- 
fused to  give  such  instruction,  but  instructed  the 
jury,  that  if  they  should  be  of  opinion,  from  theevb* 
dence  that  the  writ  of  Ji.fa.  was  levied  by  the  Mar- 
shal, upon  the  property  in  question,  before  the  return 
day  of  the  writ,  it  was  lawful  for  him  to  sell  the 
same  under  and  by  virtue  of  said  writ,  and  that  the 
facts  respecting  the  said  sale  might  be  proved  by  pa- 
rol. To  which  instruction  the  defendant  excepted. 
The  defendant,  to  show  the  legal  title  of  the  pre- 
mises to  be  in  one  £.  B.  Caldwell,  and  not  in  the 
lessor  of  the  plaintiff,  gave  in  evidence  a  deed  from 
the  defendant  in  ejectment  to  said  £.  B.  Caldwell, 
made  and  executed  on  the  23d  of  December,  1811, 
conveying  the  premises  to  the  said  £•  B.  C,  reciting 
the  deeds  from  Van  Ness,  &c.  and  that  it  viras  under- 
stood at  the  time  of  making  those  deeds,  that  the 
property  should  be  absolutely  for  the  sole  use  of  said 
Sally  Wheaton,  &c. ;  but  it  had  been  apprehendel 
and  suggested  that  the  said  Joseph  Wheaton  might 
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have  a  life  estate  therein  to  carry  into  effect  the  ori-  1819. 
ginal  intent  of  the  conveyances,  and  for  the  consi- 
deration of  five  dollars,  paid  to  him  by  £«  B.  Cald- 
well, the  said  Joseph  Wheaton  conveys  to  him  all 
his  right,  title,  and  interest,  in  trust  for  the  use  of 
said  Sally  Wheaton.  Whereupon  the  Court  in- 
structed, the  jury,  that  if  the  jury  should  be  of  opi- 
nion, from  the  evidence,  that  the  said  deed  was 
made  by  the  said  J.  W.  without  a  valuable  conside- 
ration therefor,  or  was  made  by  him  with  intent 
to  defeat  and  delay,  or  defraud  his  creditor,  the 
said  Sexton,  of  his  debt  aforesaid,  then  the  said  deed 
was  void  in  law  as  to  the  said  Sexton :  to  which  the 
defendant  excepted.  .  The  Jury  found  a  verdict,  and 
the  Court  rendered  a  judgment  for  the  lessor  of  the 
plaintiff.  The  cause  was  then  brought  to  this  Court 
by  writ  of  error. 
The  cause  was  submitted  vnthout  argument. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Mardi  mk. 
Court. 

The  suit  below  was  ejectment,  and  the  defendant 
in  this  Court  recovered  under  a  title  derived  from 
a  sale  by  the  marshal  of  this  District  The  mar- 
shal's deed  conveys  the  life  estate  of  Wheaton  in  the 
lands  in  question.  And  the  plaintiff  below  proved 
the  title  in  the  defendant's  wife,  under  conveyances 
executed  after  marriage. 

The  defence  set  up  was  a  conveyance  executed  by 
Wheaton,  to  a  trustee,  for  the  sole  and  separate  use  of 
his  wife,  and  her  heirs,  and  the  deed  purports  to  have 
been  executed  in  consideration  of^  and  to  carry  into 

Vol.  iV.  64 
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1S19.  effect,  an  original  intention  in  the  parties^  that  the 
con?eyances  to  his  wife  should  enure  to  the  same 
uses,  although  the  conveyances  in  law  operate  other- 
wise. But  there  is  no  other  eyidence  of  this  £Kt 
than  what  is  contained  in  the  deed,  and  it  was  exe* 
cuted  but  two  days  before  the  judgment.  At  the 
trial,  two  bills  of  exception  were  taken  ;  the  first  of 
which  brings  up  the  question,  whether  a  sale  bj  the 
marshal,  after  the  return  day  of  the  writ,  was  legaL 
The  Court  charged  that  it  was,  provided  the  levy 
Was  made  before  the  return  day.  And  on  this 
point  the  Court  can  only  express  its  surprise  that 
any  doubt  could  be  entertained.  The  Court  below 
were  unquestionably  right  in  this  instruction.  The 
purchaser  depends  on  the  judgment,  the  lerj,  and 
the  deed.  All  other  questions  are  between  the  par- 
ties to  the  judgment  and  the  marshal.  Whether  the 
marshal  sells  before  or  after  the  return,  whether  be 
makes  a  correct  return,  or  any  return  at  all,  to  the 
writ,  is  immaterial  to  the  purchaser,  provided  the 
writ  was  duly  issued,  and  the  levy  made  before  the 
return. 

The  second  bill  of  exceptions  brings  up  the  ques* 
tion,  whether  the  deed  to  Caldwell,  in  trust  for  Mrs. 
Wheaton,  was  not  fraudulent  and  void  as  against 
creditors.  In  ordinary  cases,  a  voluntary  conveyance 
of  a  man  to  the  use  of  his  wife,  when  circumstanced 
as  Wheaton  was,  would  unquestionably  be  void. 
But  it  is  contended  that,  in  this  instance,  a  Court  of 
Equity  would  have  decreed  Wheaton  to  make  the 
conveyance  he  did  execute,  and,  therefore,  it  was  not 
a  voluntary  conveyance.    That  there  are  cases  in 
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which  the  Court  would  lend  its  aid  to  protect  the  .1819. 
acquisitions  of  a  wife  from  the  creditors  of  a  hui^  ^t^i^ton 
band,  may  well  be  admitted ;  but  on  this  case  it  is 
enough  to  observe,  that  if  the  husband  may,  upon 
his  own  recital,  make  out  such  a  case,  there  would 
no  longer  exist  any  difficulty  in  evading  the  rights  of 
creditors.  Yet  this  Court  is  not  satisfied  that  the 
Court  below  has  given  an  instruction  that  comports 
with  the  law  of  the  case* 

The  instruction  of  the  Court,  given  on  motion  of 
the  plaintiff  below,  is,  that  the  deed  was  void  in  law, 
"  if  it  was  made  by  the  said  Joseph  Wheaton  with- 
out a  valuable  consideration  therefor,  or  was  made 
by  him  with  intent  to  defeat,  delay,  or  defraud  his 
creditors."  Had  the  conjunction  and  been  substi- 
tuted in  this  instruction  for  qt^  it  would  have  been 
entirely  unimpeachable ;  but  as  it  now  reads,  it  must 
mean,  that  even  had  a  valuable  consideration  been 
paid,  if  the  deed  was  made  with  intent  to  defeat 
creditors,  it  was  void.  We  know  of  no  law  which 
avoids  a  deed  where  a  valuable  (by  which,  to  a  ge- 
neral intent,  must  also  be  understood  adequate)  con- 
sideration is  paid,  and  the  change  of  property  be  bona 
fide  J  or  such  as  it  professes  to  be.  Of  such  a  con- 
tract it  cannot  be  predicated  that  it  is  with  intent  to 
defeat  or  defraud  creditors,  since,  although  the  pro^ 
perty  itself  no  longer  remains  subject  to  the  judg- 
ment, a  substitute  is  furnished  by  which  that  judg- 
ment may  be  satisfied.  Nor  is  it  any  impeachment 
of  such  a  deed  that  it  is  made  to  the  use  of  the  fa* 
mily  of  the  maker.  The  trustee,  in  that  case,  be- 
comes the  benefactor,  and  not  the  husband.     It  is 
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1819.      not  a  provision  made  by  him  for  his  family,  but  lij 
another. 

Although,  from  any  thing  that  appears  in  thit 
cause,  this  Court  can  see  no  ground  on  which  the 
jury  could  have  found  otherwise  than  they  did,  yet 
if  the  instruction  was  erroneous,  and  to  the  prejudice 
of  the  defendant  below,  as  this  Court  cannot  esti- 
mate its  influence  on  the  minds  of  the  jury,  the 
judgment  must  be  reversed. 

Judgment  rerersed. 


(PRACTICS.) 

Sergeant's  Lessee  v.  Biddle  et  aL 

Depositions,  taken  according  to  the  protnto  in  the  30th  sec.  of  the  Jodi- 
ciary  act  of  1789,  c.  20. >  under  a  dedimut  potestatem^  ^*  aocofdin;  to 
common  nsag^e,  when  it  may  be  necessary  to  prevent  a  faihire  or 
delay  of  justice,"  are  under  no  circumstances  to  be  oonsiderad  n 
taken  de  bene  esu,  whether  the  witnesses  reside  beyond  the  process 
of  the  Court  or  within  it ;  the  provisions  of  the  act  relative  to  de* 
positions  de  bene  eteee  being  confined  to  those  taken  under  the  oi* 
ucimg  part  of  the  section* 

Marchdth,  This  cause  was  argued  by  Mr.  Martin  and  Mr. 
C.  J.  IngersoU,  for  the  plaintiff,  and  by  Mr.  Hopkm* 
son  and  Mr.  Sergeant^  for  the  defendants.  The 
facts  are  fully  stated  in  the  opinion  of  the  Court. 

^archwh.  Mr.  Justice  Washington  delivered  the  opinion  of 
the  Court 
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The  only  question  certified  by  the  Circuit  Court  1819. 
for  the  District  of  Delaware  to  this  Court  is,  whe* 
ther  certain  depositions  taken  under  a  commission 
issued  from  that  Court  to  Philadelphia,  could,  under 
the  circumstances  of  the  case,  be  given  in  evidence  to 
the  Jury. 

This  question  arises  out  of  the  following  (acts :  On 
the  2dth  of  October,  1817,  a  consent  rule  was  en* 
tared  in  this  cause,  ^^  for  a  commission  to  issue  to 
take  depositions  on  both  sides,  to  be  directed  to  Tho- 
mas Bradford,  jun.  and  William  J.  Duane,  of  Phi- 
ladelphia; interrogatories  to  be  filed  on  ten  days 
notice. "  The  agreement  of  the  counsel,  under  which 
this  rule  was  entered,  was  filed  in  Court,  on  the 
11th  of  November,  of  the  same  year. 

On  the  27th  of  October,  1817,  an  ex  parte  rule 
was  entered,  on  the  motion  of  the  defendants'  coun- 
sel, ^^  for  a  commission  to  issue  to  the  city  of  Phila- 
delphia, on  the  part  of  the  defendants,  to  be  directed 
to  George  Vaux  and  William  Smith,  or  either  of 
them,  commissioners  on  the  part  of  the  defendants, 
on  ten  days  notice  of  filing  interrogatories,  with 
liberty  to  the  plaintifi^'s  counsel  to  name  a  commis- 
sioner or  commissioners,  if  they  should  choose  to  do 
so,  at  any  time  before  issuing  the  commission." 

After  the  counsel  for  the  lessor  of  the  plaintiff 
had  opened  his  case,  and  gone  through  his  evidence, 
the  counsel  for  the  defendants  having  opened  his  case, 
offered  to  give  in  evidence  to  the  jury  sundry  deposi- 
tions of  witnesses  taken  under  a  commission  to  Phi- 
ladelphia, bearing  date  the  31st  of  October,  1817, 
directed  to  George  Vaux  and  William  Smith,  or 
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1819.  ehber  of  them,  and  to  George  M.  Dallas  and  Ridh 
ard  Bacbe,  or  either  of  them.  Thb  e?idenoe  was 
objected  to  by  the  plaintiff's  counsel,  on  the  grQUid 
that  the  depositions  so  taken  were  to  be  considendf 
in  point  of  law,  as  taken  de  bene  esse. 

In  support  of  this  evidence, -the  defendants  stated, 
and  the  opposite  counsel  admitted,  that  previous  to 
the  execution  of  this  commission,  an  agreement  had 
•been  entered  into,  that  the  same  should  be  execotad 
by  George  M.  Dallas,  one  of  the  commiaaioners  oa 
the  part  of  the  plaintiff,  and  George  Vaux^  another 
of  the  commissioners  on  the  part  of  the  defendants; 
and  that  it  was  further  agreed,  and  so  endorsed  oa 
the  commission,  that  the  said  George  Vauz  migiit 
be  permitted  to  take  a  solemn  afiirmation,  instead  of 
an  oath,  and  that  the  commissioners,  who  sbouU 
act,  might  be  qualified  by  any  alderman  of  Philadel- 
phia, and  their  clerk  by  the  commissioners  ;  and  which 
agreements  were  entered  into  upon  the  application 
of  the  defendant's  counsel.  He  further  gave  in  evi- 
dence, that  commissions  had  heretofore  issued  to 
Philadelphia,  and  other  places  within  100  miles  of 
the  place  of  trial,  from  the  Circuit  Court  for  that 
District,  upon  motions  made  for  that  purpose ;  and 
that  upon  motion,  commissions  had  issued  to  Phi- 
ladelphia and  M  other  places  without  the  State,  from 
the  Supreme  Court  of  the  State  of  Delaware,  pre- 
vious and  subsequent  to  the  year  1 789.  That  upon 
the  return  of  the  commission  in  this  case,  publication 
thereof  was  ordered  by  the  Court ;  and,  lastly,  that 
all  the  witnesses  examined  in  the  execution  of  the 
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said  commission,  resided  in  Philadelphia,  distant  33       isig. 
miles  from  the  place  of  holding  the  Court 

It  i^  contended  by  the  plaintiff's  counsel,  that,  as 
by  the  6th  section  of  the  act  of  the  2d  of  March, 
1 793,  subpoenas  for  witnesses  may  run  into  any  other 
district  than  that  in  which  the  Court  is  holden,  pro^ 
vided,  that  in  civil  causes,  the  witnesses  do  not  live  at 
a  greater  distance  than  100  miles  from  the  place  of 
holding  the  Court,  the  deposition  in  this  case  ought 
not  to  have  been  received,  unless  it  had  appeared  to 
the  Court  that  the  witnesses  had  been  duly  summon*^ 
ed,  and  were  unable  to  attend.  This  argument  ap* 
pears  to  be  founded  upon  the  provision  of  the  30th 
section  of  the  Judiciary  act  of  1789,  c.  20.  to  which 
this  case  has  no  relation.  That  section  authorizes 
the  taking  of  depositions  in  the  specified  cases,  with* 
out  the  formality  of  a  commission,  but  declares  that 
the  depositions  so  taken,  shall  be  de  bene  eBse ;  and  to 
prevent  any  conclusion  from  being  drawn  agamst  the 
power  of  the  Courts  to  grant  commissions  for  taking 
depositions  by  reason  of  the  above  provisicms,  this  sec* 
tion  goes  on  to  provide,  that  nothing  in  the  said  sec- 
tion contained  shall  be  construed  to  prevent  any 
Court  of  the  United  States  from  granting  a  dedimus 
potestatem  to  take  depositions  according  to  common 
usage,  when  it  may  be  necessary  to  prevent  a  failure, 
or  delay  of  justice,  which  power  it  is  declared  they 
shall  severally  possess. 

The  only  question  then  is,  whether  depositions 
taked  under  a  dedimus  potestatem^  according  to  com* 
mon  usage,  are,  under  any  circumstances,  to  be  con- 
sidered as  taken  de  bene  esse  ?  And  it  is  the  opinion 
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1819.  of  this  Court  that  they  cannot  be  so  c^onsideied. 
What  might  be  the  effect  of  the  agreement  of  the 
parties,  or  of  an  order  of  the  Court  to  the  contiaiy, 
need  not  be  decided  in  this  case,  as  the  rule,  as  wdl 
as  the  commission  which  issued  under  it,  was  abso- 
lute and  unqualified.  Whenever  a  commifisioo  issues 
for  taking  depositions  according  to  commoa  usage, 
whether  the  witness  reside  beyond  the  proc^ess  of  the 
Court,  or  within  it,  the  depositions  are  absdute, 
the  above  section  of  the  act  of  Congress  relating  to 
depositions  de  bene  esse^  being  most  obviously  con- 
fined to  those  taken  under  the  enacting  part  of  that 
section.  But  it  is  contended  by  the  plaintifif's  coun- 
sel, that  this  commission  to  take  depositions  of  wit* 
nesses  living  within  100  miles  from  the  place  at  wbkh 
the  Court  was  to  sit,  although  in  another  district, 
was  improvidently  issued,  and  that  the  rule  under 
which  it  issued  was  erroneously  made. 

Whether  this  objection  ought,  or  ought  not,  to  have 
been  made  at  the  time,  or  during  the  term  when  the 
rule  was  entered,  is  a  question  which  does  not  occur  in 
this  case  ;  because  it  is  most  obvious  from  the  con- 
duct of  the  plaintiff^s  counsel  in  the  Court  below, 
that  if  they  did  not  agree  to  the  rule,  the  commis- 
sion was  issued  with  their  consent.  A  consent  rule 
was  entered  on  the  26th  of  October,  diflTering  from 
the  ex  parte  rule^  entered  two  days  afterwards,  in  do 
other  respect,  but  as  to  the  names  of  the  commis- 
sioners. The  plaintiff's  counsel  afterwards  joined 
in  the  commission,  removed  every  possible  objection 
as  to  the  commissioners,  by  naming  one  on  the  part 
of  the  plaintiff,  to  act  with  one  of  the  defendamt's 
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(COMMON  LAW.) 

Boyd's  Lessee  v.  Graves  et  ai 

An  agreement,  by  parol,  between  too  proprietors  of  adjoining  lands,  to 
employ  a  surveyor  to  run  tbe  dividing  line  between  them,  and  that 
it  should  be  thus  ascertained  and  settled,  which  was  executed,  and 
tbe  line  accordingly  run  and  marked  on  a  plat  by  the  surveyor,  in 
their  presence,  as  the  boundary,  held  to  be  conclusive  in  an  action 
of  ejectment,  after  a  correspoDdent  possession  of  20  years  by  the 
parties,  and  those  claiming  under  them  respectively. 

Such  an  agreement  is  not  within  the  statute  of  frauds,  as  being  a  con- 
tract for  tb«  sale  of  lands,  or  any  interest  in  or  concerning  them. .  S 
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commissioners,  and  filed  his  cross  interrogatories,  to      1819. 
be  propounded  to  the  witnesses.     The  commission 
was  executed  by  the  commissioners  so  named ^  .aid 
the  witnesses  were  regularly  examined,  as  well  oh 
the  cross  interrogatories,  as  on  those  in  chief.  -' 

After  such  unequivocal  evidence  of  consent  to  the 
issuing  of  the  commission,  it  is  not  competent  to  the 
plaintiff's  counsel  to  object,  that  it  issued  improvi- 
dently,  or  that  the  rule  was  improperly  obtained. 

It  is  to  be  certified  to  the.  Circuit  Court  for  tbe 
district  of  Delaware,  that  tbe  depositions  taken  under 
the  commission,  referred  to  in  the  transcript  of  the 
record  sent  to  this  Court,  dated  the  31st  day  of  Ocr 
tober,  1817,  ought  to  be  given  in  evidence  to  the  juryj 
upon  the  trial  of  the  cause  in  which  they  were  takes. 

Certificate  accordingly. 


5H  ^ASES  IN  THE  8UPREVE  COURT 

1819.  Mn  Justice  Duvall  delivered  tlie  opinioo  of  the 

Court 

Ad  action  of  ejectmeat  was  brought  by  Andrew 
Bojd  against  the  defendants,  in  the  Circuit  Court  for 
the  District  of  Kentucky,  on  the  26th  of  No?emb^, 
1814,  for  3,000  acres  of  land  in  Fayette  County,  on 
the  waters  of  Elkhom  creek.  The  patent  bears  dats 
on  the  3d  of  December,  1789,  and  was  granted  to 
Andrew  Boyd,  pursuant  to  a  survey  made,  the  1 4th  of 
July,  1774,  on  a  warrant  issued  under  the  royal  pro- 
clamation of  1 763.  This  tract  of  land  is  oontained 
within  the  courses  and  distances  following :  beginnkg 
at  a  buckeye  and  ash  corner  to  John  Carter's  land, 
and  in  a  line  of  William  Phillips's  land,  and  with  the 
same  southwest  374  poles,  crossing  a  small  bran<;h 
to  a  hoopwood  and  sugar  tree,  and  leaving  said  line 
S.  £.  860  poles,  crossing  a  branch  to  an  elm  and 
buckeye  N.  E.  374  poles,  crossing  a  branch  to  a  su- 
gar tree  and  buckeye,  thence  N.  W.  860  poles  to  the 
beginning. 

The  defendants  claimed  title  under  a  patent  grant- 
ed to  Elijah  Craig,  on  the  7th  of  November,  1779, 
for  2,000  acres,  on  a  warrant  to  John  Carter,  heir  at 
law  of  Thomas  Carter,  in  consideration  of  military 
services.  The  warrant  was  assigned  to  Craig.  The 
courses  and  distances  are  the  following :  beginning 
at  three  large  hoopwoods  growing  from  one  root, 
corner  to  William  Pbillips^s  land,  and  with  a  line 
thereof  S.  W.  374  poles,  crossing  two  branches  to  a 
buckeye  and  ash  on  the  bank,  S.  E.  860  poles,  cross- 
ing a  small  creek  to  a  sugar  tree  and  buckeye,  N.  E. 
374  poles,  crossing  three  branches  to  an  asb.  hkkory, 
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mulberry,  and  boopwood,  N.  W.  860  pdes  to  the      1819. 
first  station. 


These  two  tracts  are  adjacent  to,  and  bind  on  each        y. 


other.  It  is  obvious  that  they  were  intended  to  pre- 
sent rectangular  figures,  and  to  contain  equal  quan- 
tities ;  but  by  satisfying  the  calls,  the  figures  are  irre- 
gular, and  do  not  contain  equal  quantities. 

The  plaintiff  in  die  Court  bdow  locates  his  preten- 
sions on  the  plat  returned  in  tjie  cause,  beginning  at 
A,  then  to  K,  to  L,  to  D,  and  to  the  beginning*  And 
he  locates  Craig's  patent,  beginning  at  A,  then  to  B, 
to  C,  to  D,  and  to  the  beginning.  The  defendants 
locate  it,  beginning  at  A,  then  to  B,  to  C,  to  £,  and 
to  the  beginning.  The  land  contained  in  the  triangle 
A  £  D  is  the  land  in  dispute. 

The  defendants,  to  support  their  location,  offered 
evidence  to  prove,  that  the  dividing  line  between 
Boyd  and  Craig  being  unascertained,  the  parties,  by 
agreement,  had  it  surveyed,  for  the  purpose  of  esta- 
blishing and  settling  the  line  between  them ;  that, 
in  the  year  1 793,  it  was  run,  in  their  presence,  from 
A  to  £,  as  distinguished  on  the  plat,  and  that  it  was 
mutually  agreed  to  establish  the  corner  at  £,  where 
a  boundary  was  marked,  by  consent,  £  C  and  A  B, 
and  that  the  line  from  A  to  £  should  be  the  dividing 
line  between  them,  and  that  possession  had  been 
since  held  accordingly.  They  also  offered  in  evi- 
dence, a  deed  from  Boyd  and  wife  to  William  Han- 
back,  bearing  date  the  14th  of  December,  1793,  for 
100  acres,  part  of  the  land  granted  to  Boyd,  begin- 
ning at  the  comer  at  £  beforementioned,  and  bind- 
ing on  the  line  A  £,  regarding  it  as  the  dividing 
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1819.       line  between  Bojd  and  Craig;  also  a  deed  from 
^•^^^^^^  Elijah  Craig  to  John  Whitesides,  dated  12th  of  May, 
t!         1 794,  for  72  acres,  part  of  Craig's  patent,  boanding 
also  on  the  line  A  £  as  the  dividing  line  between 
Boyd  and  Craig :  and  that  all  the  other  defendants, 
as  purchasers,  under  Craig,  held  to  the  said  Ime  A  £. 

The  defendant's  counsel  then  moved  the  Court  to 
instruct  the  jury,  that  if  they  found  from  the  evi- 
dence, that,  owing  to  the  uncertainty  of  the  line  of 
said  Boyd  and  Carter's  military  surveys,  that  die 
said  Boyd  and  Elijah  Craig,  by  mutual  cons^ 
surveyed  and  located  their  respective  patents  by 
making  the  line  from  A  to  E,  and  marking  the  cor- 
ner at  E,  with  the  intent,  (at  the  time,)  positively 
expressed,  to  settle  and  ascertain  the  true  boundaiy 
and  dividing  line  between  the  tracts  respectively 
claimed  by  them  under  their  patents,  and  that  the 
said  line  has  been  acquiesced  in  by  the  said  parties, 
and  possession  held  and  taken  accordingly,  for  more 
than  20  years  before  the  commencement  of  this 
action,  that  they  ought  to  find  for  the  defendants : 
which  instruction  the  Court  gave,  and  to  this  opi- 
nion of  the  Court,  the  plaintiff,  by  his  counsel,  ex- 
cepted ;  and  the  record  of  the  proceedings  was  re- 
moved, by  writ  of  error,  to  this  Court,  for  their 
decision. 

At  the  trial  in  the  Court  below,  several  other  ques- 
tions were  propounded,  and  decided  by  the  Court, 
and  to  which  exceptions  were  taken,  which  it  is  not 
material  to  notice  here,  because,  the  decision  of  this 
Court  on  the  question  stated,  will  decide  the  contro- 
versy between  the  parties. 
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It  appears,  that  in  the  year  1793,  more  than  twenty  1819. 
•years  before  the  commencement  of  this  action  of 
ejectment,  Boyd  and  Craig  employed  a  surveyor  to 
run  the  dividing  line  between  them,  and  they  mutu^ 
ally  agreed,  that  it  should  be  thus  ascertained  and 
settled.  It  was,  accordingly,  run  as  described,  on 
the  plat  from  A  to  £,  and  the  comer  at  £  was  mark- 
ed in  their  presence  as  the  boundary  between  them* 
That  possession  has  been  held  by  each,  and  those 
claiming  under  them  respectively,  from  that  time  to 
the  present ;  and  that  each  has  sold  parcels  of  land, 
bounding  them  on  the  line  A  £  thus  agreed  on,  regard- 
ing it  as  the  established  line  between  them.  Hence, 
the  question  arises,  whether  the  agreement  made  in 
1793,  although  by  parol,  accompanied  by  correspond- 
ent possession  for  more  than  20  years,  is,  or  is  not, 
conclusive  against  the  plaintiff's  right  of  recovery  in 
this  action  ? 

This  Court  cannot  consider  the  agreement  of  the 
parties,  although  by  parol,  to  settle  the  dividing  line 
between  them  by  a  surveyor,  mutually  employed,  as 
affected  by  the  statute  of  frauds,  as  is  contended  by 
the  counsel  for  the  plaintiff.  It  is  not  a  contract  for 
the  sale  or  conveyance  of  lands.  It  has  no  ingredi- 
ent of  such  a  contract.  There  is  no  quid  pro  quo : 
and  the  Court  do  not  consider  it  as  a  conveyance  of 
title  from  one  person  to  another.  It  was  merely  a 
submission  of  a  matter  of  fact,  to  ascertain  where  the 
line  would  run. on  actual  survey,  beginning  at  a  place 
admitted  and  acknowledged  by  the  parties  to  be  a 
boundary,  where  the  line  must  begin.  The  posses- 
sion subsequently  held,  and  the  acts  of  the  parties 
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1819.      evidenced  by  their  respective  sales  of  parceb  of  the 

^l^"^*^^  land  held  by  each,  under  his  patent,  bounding  aa  the 

College     agreed  line,  amount  to  a  full  and  com[riete  reoogai- 

Woodvaid.  ^^^  ^^  '^  i  ^^^  ^  ^^^  opinion  of  this  Court,  predodes 
the  plaintiff,  after  such  a  lapse  of  time,  from  denying 
It  to  be  the  dividing  line  between  him  and  the  defend- 
ants; and  neither  ought  now  tobe  permitted  to  distmb 
the  possession  of  the  other,  under  a  pretence  that  the 
fine  was  not  correctly  run. 

Judgment  affirmed. 


(COlfSTlTUTIOHAL  LAW.) 

The  Trustees  of  Dartmouth  College  v.  Wood- 
ward. 

The  charter  granted  by  the  British  crown  to  the  trustees  of  DftrCmeaCh 
College,  in  New-Hampshire,  in  the  year  1769,  is  a  oootract  with- 
in the  meaning  of  that  clause  of  the  constitution  of  the  United 
States,  (art.  1.  s.  10.)  which  declares  that  no  State  shall  make  anj 
law  impairing  the  obligation  of  contracts.  The  cbaxler|  was  not 
disBolred  by  the  revt^tion. 

An  act  of  the  State  legislature  of  New-Hampshire,  altering  the  char- 
ter, without  the  consent  of  the  corporation,  in  a  material  respect,  ii 
an  act  impairing  the  obligation  of  the  charter,  and  is  uDconstito* 
tional  and  yoid. 

Under  its  charter,  Dartmouth  CoUege  was  a  primte  and  not  a  pnblie 
corporation.  That  a  corporation  is  established  for  purposes  of 
general  charity,  or  ftnr  education  generally,  does  not,  per  •«,  make  it 
a  public  corporatiout  liable  to  the  control  of  the  legislature. 

Error  to  the  Superior  Court  of  the  State  of 
New-  Hampshire. 

This  was  an  action  of  trover  brought  in  the  State 
Court,  in  which  the  plaintiffs  in  error  declared  for 
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two  books  of  records,  purporting  to  contain  the  re-       1819. 
cords  of  all  the  doings  and  proceedings  of  the  trus-   ^^I^T^ 
tees  of  Dartmouth  Cdlege,  from  the  establishment     CoUcge 
of  the  corporation  until  the  7th  daj  of  OctobeTf  woodmi^. 
1816;  the  original  charter,  or  letters  patent,  constir 
tuting  the  college ;  the  common  seal ;  and  four  vo« 
lumes  or  books  of  account,  purporting  to  contain 
the  charges  and  accounts  in  favour  of  the  college*         ^ 
The  defendant  pleaded  the  general  issue,  and  at 
the  trial  the  following  special  verdict  was  found : 

^^  The  said  jurors,  upon  their  oath,  say,  that  his 
Majesty  George  the  Third,  King  of  Great  Britain, 
&c.  issued  his  letters  patent,  under  the  public  seal 
of  the  Province,  now  State,  of  New-Hampshire, 
bearing  date  the  13th  day  of  December,  in  the  10th 
year  of  his  reign,  and  in  the  year  of  our  Lord,  one 
thousand  seven  hundred  and  sixty-nine,  in  the  words 
following : 

George  the  Third,  by  the  grace  of  God,  of  Great    Charter  of 
Britain,   France,   and   Ireland,  King,   Defender  couene. 
of  the  Faith,  and  so  forth. 

To  aU  to  wham  these  presents  shaU  come..*. 
GREETING: 

Whereas  it  hath  been  represented  to  our  trusty 
and  well  beloved  John  Wentworth,  Esq.  Governor 
and  commander  in  chief,  in  and  over  our  Province 
of  New- Hampshire  in  New-England  in  Americai 
that  the  Reverend  Eleazar  Wheelock,  of  Lebanon^  iu 
Ij^e  colony  of  Connecticut,  in  New-England  afore- 
said, now  Doctor  in  Divinity, did,  on  or  about  the  year 
of  our  Lord  one  thousand  seven  hundred  and  fifty-four. 
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1819.  at  his^own  expense,  on  his  own  estate  and  plantatioo, 
^^^^  set  on  foot  an  Indian  Charity  School,  and  for  seFerai 
CoUflge  years,  through  the  assistance  of  well  disposed  persons 
Woodwmrd.  iQ  America,  clothed,  maintained  and  educated  a  niun* 
ber  of  the  children  of  the  Indian  natiTcs,  with  a 
view  to  their  carrying  the  gospel  in  their  own  Ian-* 
guage,  and  spreading  the  knowledge  of  the  great  Re- 
deemer, among  their  savage  tribes,  and  hath  actually 
employed  a  number  of  them  as  missionaries  and 
school  masters  in  the  wilderness  for  that  purpose: 
and  by  the  blessing  of  God  upon  the  endeayours  of 
said  Wheelock,  the  design  became  reputable  among 
the  Indians,  insomuch  that  a  larger  number  desired 
the  education  of  their  children  in  said  school,  and 
were  also  disposed  to  receive  missionaries  and  school 
masters  in  the  wilderness,  more  than  could  be  sup* 
ported  by  the  charitable  contributions  in  these  Ame- 
rican colonies. 

Whereupon,  the  said  Eleazar  Wheelock  thought  it 
expedient,  that  endeavours  should  be  used  to  raise 
contributions  from  well  disposed  persons  in  England, 
for  the  carrying  on  and  extending  said  undertaking ; 
and  for  that  purpose  the  said  Eleazar  Wheelock  re- 
quested the  Rev.  Nathaniel  Whitaker,  now  doctor  in 
divinity,  to  go  over  to  England  for  that  purpose,  and 
sent  over  with  him  the  Rev.  Samson  Occom,  an  In- 
dian minister,  who  had  been  educated  by  the  said 
Wheelock.  And  to  enable  the  said  Whitaker  to  the 
more  successful  performance  of  said  work,  on  which 
he  was  sent,  said  Wheelock  gave  him  a  full  power 
of  attorney,  by  which  said  Whitaker  solicited  those 
worthy  and  generous  contributors  to  the  charity,  viz. 
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The  Right  Honourable  William,  Earl  of  Dartmouth,       i8i9. 
the  Honourable  Sir  Sydney  StaflTord  Smythe,  Knight,  purtmouth 
one  of  the  Barons  of  his  Majesty's  Court  of  Exche-     Coiieye 
quer,  John  Thorntoui  of  Clapham,  in  the  county  of  WoodwanL 
Surrey,  Esquire,  Samuel  Roffey,  of  Lincoln's  Inn- 
fields,  in  the  county  of  Middlesex,  Esquire,  Charles 
Hardy,  of  the  parish  of  Saint  Mary-le-bonne,  in  said 
county,  Esquire,  Daniel  West,  of  Christ's  church, 
Spitalfields,  in  the  county  aforesaid.  Esquire,  Samuel 
Savage,  of  the  same  place.  Gentleman,  Josiah  Ro- 
berts, of  the    parish  of   Saint  Edmund,  the   King, 
Lombard  Street,  London,  Gentleman,  and  Robert 
Keen,  of  the  parish  of  Saint  Batolph  Aldgate,  Lon- 
don, Gentleman,  to  receive  the  several  sums  of  mo- 
ney which  should  be  contributed,  and  to  be  trustees 
for  the  contributors  to  such  charity,  which  they  cheer- 
fully agreed  to.  — 

Whereupon,  the  said  Whitaker  did,  by  virtue  of 
said  power  of  attorney,  constitute  and  appoint  the 
said  Earl  of  Dartmouth,  Sir  Sydney  Stafford  Smythe, 
John  Thornton,  Samuel  Roffey,  Charles  Hardy,  and 
Daniel  West,  Esquires,  and  Samuel  Savage,  Josiah 
Roberts,  and  Robert  Keen,  Gentleman,  to  be  trustees 
of  the  money  which  had  then  been  contributed,  and 
which  should,  by  his  means,  be  contributed  for  said 
purpose;  which  trust  they  have  accepted,  as  by  their 
engrossed  declaration  of  the  same,  under  their  hands 
and  seals  well  executed,  fully  appears,  and  the  same 
has  also  been  ratified,  by  a  deed  of  trust,  well  exe- 
cuted, by  the  said  Wheelock. 

And  the  said  Wheelock  further  represents,  that  he 
has,  by  power  of  attorney,  for  many  weighty  reasons. 

Vol.  IV.  ee 
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1819.      given  full  power  to  the  said  tnistees,  to  fix  upon  aad 
^^y^.    detennioe  the  place  for  said  school,  most  sabsenrient 
College     to  the  great  end  in  view;  and  to  enable  them  under-^ 
Woodwaid.  Standingly  to  give  the  preference,  the  said  Wheelock 
has  laid  before  the  said  trustees,  the  several  oBen 
which  have  been  generouslj  made  in  the  several  go- 
vernments in  America,  to  encourage  and  invite  the 
settlement  of  said  school  among  them,  (or  their  own 
private  emolument,  and  the  increase  of  learning  in 
their  respective  places,  as  well  as  for  the  furtheraBoe 
of  the  general  design  in  view. 

And  whereas  a  large  number  of  the  proprietors  of 
lands  in  the  western  part  of  this  our  province  of  New- 
Hampshire,  animated  and  excited  thereto,  by  the  ge^ 
nerous  example  of  his  excellency  their  governor,  and 
by  the  liberal  contributions  of  many  noblmnen  and 
gentlemen  in  England,  and  especially  by  the  consi-^ 
deration,  that  such  a  situation  would  be  as  convenieiit 
as  any  for  carrying  on  the  great  design  among  th& 
Indians ;  and  also,  considering,  that  without  the  least 
impediment  to  the  said  design,  the  same  school  may 
be  enlarged  and  improved  to  promote  learning  among 
the  English,  and  be  a  means  to  supply  a  great  num- 
ber of  churches  and  congregations,  which  are  likely 
soon  to  be  formed  in  that  new  country,  with  a  learn- 
ed and  orthodox  ministry  ;  they,  the  said  proprietors, 
have  promised  large  tracts  of  land,  for  the  uses  afcm-> 
said,  provided  the  school  shall  be  settled  in  the  wes- 
tern jpart  of  our  said  province.  And  they,  the  said 
right  honourable,  honourable,  and  worthy  trustees, 
before  mentioned,  having  maturely  considered  the 
reasons  and  arguments,  in  favour  of  the  several  places 
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proposed,  have  given  the  preference  to  the  western       isig. 
part  of  our  said  province,  lying  on  Connecticut  river,   ^^^^^^^ 
as  a  situation  most  convenient  for  said  school.  CoUege 

And  the  said  Wheelock  has  further  represented  a  woodward, 
necessity  of  a  legal  incorporation^  in  order  to  the 
safety  and  well  being  of  said  seminary,  and  its  being 
capable  of  the  tenure  and  disposal  of  lands  and  be- 
quests for  the  use  of  the  same. 

And  the  said  Wheelock  has  also  represented,  that 
for  many  weighty  reasons,  it  will  be  expedient,  at 
least  in  the  infancy  of  said  institution,  or  till  it  can  be 
accommodated  in  that  new  country,  and  he  and  his 
friends  be  able  to  remove  and  settle  by  and  round 
about  it,  that  the  gentlemen,  whom  he  has  already 
nominated  in  his  last  will,  (which  he  has  transmitted 
to  the  aforesaid  gentlemen  of  the  trust  in  England,) 
to  be  trustees  in  America,  should  be  of  the  corpora** 
tion  now  proposed.  And,  also,  as  there  are  already 
large  collections  for  said  school,  in  the  hands  of  the 
aforesaid  gentlemen  of  the  trust  in  England,  and  all 
reason  to  believe,  from  their  singular  wisdom,  piety, 
and  zeal  to  promote  the  Redeemer's  cause,  (which 
has  already  procured  for  them  the  utmost  confidence 
of  the  kingdom,)  we  may  expect  they  will  appoint 
successors  in  time  to  come,  who  will  be  men  of  the 
same  spirit,  whereby  great  good  may  and  will  accrue 
many  ways  to  the  institution,  and  much  be  done  by 
their  example  and  influence  to  encourage  and  facili- 
tate the  whole  design  in  view ;  for  which  reason, 
said  Wheelock  desires,  that  the  trustees  aforesaid 
may  be  vested  with  all  that  power  therein,  which  ca^n 
consist  with  their  distance  from  the  same. 
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1819.  Know  yc,  therefore^  That  We,  consideriog  the  pre- 

'iWrtmomh   ^^^^j  ^^^  being  willing  to  encourage  the  laodabk 
College     and  charitable  design  of  spreading  christian  know* 

Woodwmrd.  ledge  among  the  savages  of  our  American  wilder- 
ness, and  also  that  the  best  means  of  education  be 
established  in  our  province  of  New-Hampshire,  for 
the  benefit  of  said  province,  do,  of  our  special  grace, 
certain  knowledge,  and  mere  motion,  bjr  and  witk 
the  advice  of  our  counsel  for  said  province,  bj  these 
presents,  will,  ordain,  grant,  and  constitute,  that  thdre 
be  a  college  erected  in  our  said  province  of  New- 
Hampshire,  by  the  name  of  Dartmouth  CoU^tj  (oa 
the  education  and  instruction  of  youth  of  the  ladian 
tribes  in  this  land,  in  reading,  writing,  and  all  parts 
of  learning,  which  shall  appear  necessary  and  ex- 
pedient, for  civilizing  and  christianizing  children  of 
pagans,  as  well  as  in  all  liberal  arts  and  aciences, 
and  also  of  English  youth  and  any  others.  And  the 
trustees  of  said  college  may  and  shall  be  one  body 
corporate  and  politic,  in  deed,  action,  and  name,  and 
shall  be  called,  named,  and  distinguished,  by  the  name 
of  the  Trustees  of  Dartmouth  College. 

And  further,  we  have  willed,  given,  granted,  coo* 
stituted,  and  ordained,  and  by  this  our  present  chartar, 
of  our  special  grace,  certain  knowledge,  and  mere  mo- 
tion, with  the  advice  aforesaid,  do,  for  us,  oor  heirs 
and  successors  forever,  will,  give,  grant,  constitute, 
and  ordain,  that  there  shall  be  in  the  said  Dartmouth 
College,  from  henceforth  and  forever,  a  body  politic, 
consisting  of  Trustees  of  said  Dartmouth  College* 
And  for  the  more  full  and  perfect  erection  of  said 
corporation  and  body  politic,  consisting  of  trusteed 
of  Dartmouth  College,  we,  of  our  special  grace,  cer- 
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tain  knowledge,  and  mere  motion,  dof  by  these  pre*      isie^ 
sentS)  for  us,  our  heirs  and  successors,  make,  ordain,  ^^[|!t|^^ 
constitute,  and  appoint  our  trusty  and  well  beloved     CoUeg^ 
John  Wentworth,  Esq.  governor  of  our  said  pro*-  Woodwai^ 
vince,  and  the  governor  of  our  said  province  of  New« 
Hampshire  for  the  time  being,  and  our  trusty  and 
well  beloved  Theodore  Atkinson,  Esq.  now  presi*' 
dent  of  our  council  of  our  said  province,  George  Jaf- 
frey  and  Daniel  Peirce,  Esqrs.  both  of  our  said  coun- 
cil, and  Peter  Gilman,  Esq.  now  speaker  of  our 
house  of  representatives  in  said  province,  and  Willianl 
Pitkin,  Esq.  one  of  the  assistants  of  our  colony  of 
Connecticut,  and  our  said  ti^ui^y  and  well  beloved 
Eleazar  Wheelock,  of  Lebanon,  doctor  in  divinity^ 
Benjamin  Pomroy,  of  Hebron,  James  Lockwood,  of 
Weathersfield,  Timothy  Pitkin  and  John  Smalley, 
of  Farmington,  and  William  Patten,  of  Hartford,  all 
of  our  said  colony  of  Connecticut,  ministers  of  the 
gospel,  (the  whole  number  of  said  trustees  consisting^ 
and  hereafter  forever  to  consist,  of  twelve,  and  no 
more,)  to  be  trustees  of  said  Dartmouth  College,  in 
this  our  province  of  New-Hampshire. 

And  we  do  further,  of  our  special  grace,  certain 
knowledge,  and  mere  motion,  for  us,  our  heirs  and 
successors,  will,  give,  grant,  and  Appoint,  that  the 
said  trustees  and  their  successors  shall  forever  bete- 
after  be,  in  deed,  act,  and  name,  a  body  corporate  and 
politic,  and  that  they,  the  said  body  corporate  and 
politic,  shall  be  known  and  distinguished,  in  all  deeds, 
grants,  bargains,  sales,  writings,  evidences,  or  other- 
wise howsoever,  and  in  all  Courts  forever  hereafter 
plead  and  be  impleaded  by  the  name  of  The  Trustees 
of  Dartmouth  College ;  and  that  the  said  corporation, 
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1819.  by  the  name  aforesaid,  shall  be  able,  and  in  law  ca- 
""^^^^^  pable,  for  the  use  of  said  Dartmouth  College,  to  have, 
CoUege  get,  acquire,  purchase,  receive,  hold,  possess,  and 
Woodwaid.  ^^J^Yi  tenements,  hereditaments,  jurisdictions,  and 
franchises,  for  themselves  and  their  successors^  in  fee 
simple,  or  otherwise  howsoever,  and  to  purchase,  re- 
ceive, or  build,  any  house  or  houses,  or  any  other 
buildings,  as  they  shall  think  needful  and  convenient, 
for  the  use  of  said  Dartmouth  College,  and  .  in  suck 
town  in  the  western  part  of  our  said  province  .of 
New-Hampshire,  as  shall,  by  said  trustees,  or  the 
major  part  of  them,  be  agreed  on ;  their .  said  agr^ 
ment  to  be  evidenced  by  an  instrupient  in  writing, 
under  their  hands,  ascertaining  the  same — ^And  also 
to  receive  and  dispose  of  any  landS|  goods,  chattcds, 
and  other  things,  of  what  nature  soever,  for  the  use 
aforesaid — And  also  to  have,  accept,  and  receive  any 
rents,  profits,  andnities,  gifts,  legacies,  donations,  or 
bequests  of  any  kind  whatsoever,  for  the  use  afore- 
said ;  so,  nevertheless,  that  the  yearly  value  of  the 
premises  do  not  exceed  the  sum  of  six  thousand 
pounds  sterling;  and  therewith,  or  otherwise,  to 
support  and  pay,  as  the  said  trustees,  or  the  major 
part  of  such  of  them  as  are  regularly  convened  for 
the  purpose,  shall  agree,  the  President,  Tutors,  and 
other  officers  and  ministers  of  said  Dartmouth  Col- 
lege ;  and  also  to  pay  all  such  missionaries  and  school 
masters  as  shall  be  authorized,  appointed,  and  em- 
ployed by  them,  for  civilizing,  and  christianizing, 
and  instructing  the  Indian  natives  of  this  land,  thdr 
several  allowances  ;  and  also  their  respective  annual 
salaries  or  allowances,  and  all  such  necessary. and 
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contingent  charges,  as  from  time  to  time  shall  arise       isig. 
and  accrue,  relating  to  the  said  Dartmouth  College:    ^-^^v""^^ 
And  also,  to  bargain,  sell,  let,  or  assign,  lands,  tene*-     College 
ments,  or  hereditaments,  goods  or  chattels,  and  all  ^oodifud. 
other  things  whatsoever,  by  the  name  aforesaid,  in  as 
full  and  ample  a  manner,  to  all  intents  and  purposes, 
as  a  natural  person,  or  other  body  politic  or  corporate, 
is  able  to  do  by  the  laws  of  our  realm  of  Great-Bri- 
tain, or  of  said  province  of  New- Hampshire. 

And  further,  of  our  special  grace,  certain  know- 
ledge, and  mere  motion,  to  the  intent  that  our  said 
corporation,  and  body  politic,  may  answer  the  end 
of  their  erection  and  constitution,  and  may  have  per- 
petual succession  and  continuance  forever,  we  do,  for 
us,  our  heirs  and  successors,  will,  give,  and  grant, 
unto  the  Trustees  of  Dartmouth  College,  and  to 
their  successors  forever,  that  there  shall  be,  once  a 
year,  and  every  year,  a  meeting  of  said  trustees, 
held  at  said  Dartmouth  College,  at  such  time  as  by 
said  trustees,  or  the  major  part  of  them,  at  any  legal 
meeting  of  said  trustees,  shall  be  agreed  on ;  tlie  first 
meeting  to  be  called  by  the  said  Eleazar  Wheelock, 
as  soon  as  conveniently  may  be,  within  one  year  next 
after  the  enrollment  of  these  our  letters  patent,  at 
such  time  and  place  as  he  shall  judge  proper.  And 
the  said  trustees,  or  the  major  part  of  any  seven  or 
more  of  them,  shall  then  determine  on  the  time  for 
holding  the  annual  meeting  aforesaid,  which  may  be 
altered  as  they  shall  hereafter  find  most  convenient. 
And  we  farther  order  and  direct,  that  the  said  Eleazar 
Wheelock  shall  notify  the  time  for  holding  said  first 
meeting,  to  be  called  as  aforesaid,  by  sending  a  letter 
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1819.  to  each  of  said  trustees,  and  causing  ao  advertise- 
ment thereof  to  be  printed  in  the  New-Hampshiie 
Cc4i^~^  Gazette,  and  in  some  public  newspaper  printed  in 
the  colony  of  Connecticut  But  in  case  of  the  death 
or  incapacity  of  the  said  Wheelock,  then  such  meet- 
ing to  be  notified  in  manner  aforesaid,  by  the  goveraor 
or  commander  inchief  of  our  said  province  for  the  time 
being.  And  we  do  also,  for  us,  our  heirs  and  suc- 
cessors, hereby  will,  give,  and  grant,  unto  the  said 
Trustees  of  Dartmouth  College,  aforesaid,  and  to 
their  successors  forever,  that  when  any  seven  or  more 
of  the  said  trustees,  or  their  succossors,  are  coa- 
vened  and  met  together,  for  the  service  of  said  Dart- 
mouth College,  at  any  time  or  times,  such  seven  or 
more  shall  be  capable  to  act  as  fully  and  amply,  toaB 
intents  and  purposes,  as  if  all  the  trustees  of  said  Col- 
lege were  personally  present — and  all  afiairs  and  ac- 
tions whatsoever,  under  the  care  of  said  trustees, 
shall  be  determined  by  the  majority  or  greater  num- 
ber of  those  seven  or  more  trustees  so  convened 
and  met  together. 

And  we  do  further  will,  ordain,  and  direct,  that 
the  president,  trustees,  professors,  tutors,  and  all  such 
officers  as  shall  be  appointed  for  the  public  instruc- 
tion and  government  of  said  college,  shall,  before 
they  undertake  the  execution  of  their  o£Sces  or  trusts, 
or  within  one  year  after,  take  the  oaths  and  subscribe 
the  declaration  provided  by  an  act  of  Parliament  made 
in  the  first  year  of  King  George  the  First,  entitled, 
^^  An  act  for  the  further  security  of  his  Majesty's 
person  and  government,  and  the  succession  of  the 
crown  in  the  heirs  of  the  late  Princess  Sophia,  being 


OF  THE  UNITED  STATES.  629 

protestants,  and  for  the  extinguishing  the  hopes  of  the      1819. 
pretended  Prince  of  Wales,  and  his  open  and  secret  ^JJ^Jl^oui 
abettors ;''  that  is  to  say,  the  President,  before  the     College 
Governor  of  our  said  Province  for  the  time  being,  Woodvari. 
or  by  one  by  him  empowered  to  that  service,  or  by 
the  president  of  our  said  council,  and  the  trustees, 
professors,  tutors,  and  other  o£Glcers,  before  the  presi- 
dent of  said  college  for  the  time  being,  who  is  hereby 
empowered  to  administer  the  same ;  an  entry  of  all 
which  shall  be  made  in  the  records  of  said  college. 

And  we  do,  for  us,  our  heirs,  and  successors,  hereby 
will,  give,  and  grant,  full  power  and  authority  to  the 
president  hereafter  by  us  named,  and  to  his  successors, 
or,  in  case  of  his  failure,  to  any  three  or  more  of  the 
said  trustees,  to  appoint  other  occasional  meetings, 
from  time  to  time,  of  the  said  seven  trustees,  or  any 
greater  number  of  them,  to  transact  any  matter  or 
thing  necessary  to  be  done  before  the  next  annual 
meeting,  and  to  order  notice  to  the  said  seven,  or  any 
greater  number  of  them,  of  the  times  and  places  of 
meeting  for  the  service  aforesaid,  by  a  letter  under  his 
or  their  hands,  of  the  same,  one  month  before  said 
meeting — Provided  always,  that  no  standing  rul^  or 
order  be  made  or  altered,  for  the  regulation  of  said 
college,  nor  any  president  or  professor  be  chosen  or 
displaced,  nor  any  other  matter  or  thing  transacted  or 
done,  which  shall  continue  in  force  after  the  then  next 
annual  meeting  of  the  said  trustees,  as  aforesaid. 

And,  further,  we  do,  by  these  presents,  for  us,  out^ 
heirs  and  successors,  create,  make,  constitute,  nomi- 
nate, and  appoint  our  trusty  and  well  beloved  Eleazar 
Wheelock,  Doctor  in  Divinity,  the  founder  of  said 

Vol.  IV.  tl 
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1819.  college,  to  be  President  of  said  Dartmouth  College^ 
^||||[|^^  and  CO  have  the  immediate  care  of  the  educatioo  aai 
Caaege  government  of  such  students  as  shall  be  admitted  into 
said  Dartmouth  College  for  instruction  and  edoea- 
tion ;  and  do  will,  give,  and  grant,  to  him,  in  said 
office,  full  power,  authority,  and  right,  to  nominate, 
appoint,  constitute,  and  ordain,  bj  his  last  will,  SQch 
suitable  and  meet  person  or  persons  as  he  shall  chooii 
to  succeed  him  in  the  presidency  of  said  Dartmonth 
College  ;  and  the  person  so  appointed,  by  his  last  wSi^ 
to  continue  in  office,  vested  with  all  the  powers,  pri- 
vileges, jurisdiction,  and  authority,  of  a  President  of 
said  Dartmouth  College ;  that  is  to  say,  so  long  ai4 
until  such  appointment  by  said  last  will  diall  be 
disapproved  by  the  Trustees  of  said  Dartmooth 
College. 

And  we  do  also,  for  us,  our  heirs,  and  sticoesson^ 
will,  give,  and  grant  to  the  said  trustees  of  said  Dart- 
mouth College,  and  to  their  successors  forev^,  or 
any  seven  or  more  of  them  convened  as  aforessod, 
that  in  the  case  of  the  ceasing  or  failure  of  a  prea- 
dent  by  any  means  whatsoever,  that  the  said  trustees 
do  elect,  nominate,  and  appoint  such  qualified  pe^ 
son  as  they,  or  the  major  part  of  any  seven  or  more 
of  them,  convened  for  that  purpose  as  above  directed, 
shall  think  fit,  to  be  president  of  said  Daitmoodi 
College,  and  to  have  the  care  of  the  education  and 
government  of  the  students  as  aforesaid ;  and  in  case 
of  the  ceasing  of  a  president  as  aforesaid,  the  senior 
professor  or  tutor,  being  one  of  the  trustees,  shaH 
exercise  the  office  of  a  president,  until  the  trustees 
9hail  make  choice  of,  and  appoint,  a  president  as  afore- 


OF  THE  UNITED  STATES.  681 

said ;  and  such  professor  or  tntoTj  or  sny  three  or  1^19: 
more  of  the  trustees,  shall  immediately  appoint  a  <^Si<^W 
meeting  of  the  body  of  the  trustees  for  the  purpose  oMege 
aforesaid.  And  also  we  do  will^  give,  and  grant  to  ttr,^Vjiit 
the  said  trustees  convened  as  aforesaid,  that  they 
diecty  nominate,  and  appoint  so  many  tutors  and 
professors  to  assist  the  president  in  the  education  and 
government  of  the  students  belonging  thereto,  as  they 
the  said  trustees  shall,  from  time  to  tboae,  think  need- 
ful and  serviceable  to  the  interests  of  said  Dartmouth 
College.  And  also,  that  the  said  trustees  or  their 
successors,  or  the  major  part  at  any  seven  or  more 
of  them  convened  fer  that  purpose  as  above  directed^ 
shall  at  any  time  displace  and  discbarge  from  the  ser« 
vice  of  said  Dartmonth  College  any  or  all  such  otk^ 
cers,  and  elect  others  in  their  room  and  stead  as  be<* 
fore  directed.  And  also  that  the  said  trustee8,^l)r  their 
sQccessors,  or  the  major  part  of  any  seven  of  them 
which  shall  convene  for  that  purpose  as  sdbdve  dt* 
rected,  do,  from  time  to  time,  as  occasion  diall  re» 
quire,  elect,  constitute,  and  appoint  a  treasurer,  d 
clerk,  an  usher,  and  a  steward  for  the  said  Dartmouth 
College,  and  appoint  to  them  and  each  of  them  thek 
respective  businesses  and  trust;  and  displace  and 
discharge  from  the  service  of  said  College^  such 
treasurer,  clerk,  usher  or  stewdifdy  and  to  elect  others^ 
in  their  room  and  stead ;  which  officers  so  elected^ 
as  before  directed,  we  do  fer  us,  our  heirs  and  sue-' 
eessors,  by  these  presents,  constitute  Mi  establish  ill 
fheir  respective  offices,  and  do  gtve^  toi  each  and  every 
ef  them  full  power  and  authority  to  exercise  the 
same  in  said  Dartmouth  College,  MccNrdiiig  te  tfatf 
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}819,      directions,  and  during  the  pleasure  of  said  trustees, 
^^^"^^^   as  fully  and  freely  as  any  like  officers  in  any  of  our 
Coiiegre     universities,   colleges,  or  seminaries  of  learning  in 
Woodwaid.  our  realm  of  Great-Britain,  lawfully  may  or  ought 
to  do.    And  also,  that  the  said  trustees  and  their  suc- 
cessors, or  the  major  part  of  any  seven  or  more  of 
them,  which  shall  convene  for  that  purpose   as  is 
above  directed,  as  often  as  one  or  more  of  said  trus- 
tees shall  die,  or  by  removal  or  otherwise  shall,  ac- 
cording to  their  judgment,  become  unfit  or  incapable 
to  serve  the  interests  of  said  College,  do,  as  soon  as 
may  be  after  the  death,  removal,  or  such  unfitness  or 
incapacity  of  such  trustee  or  trustees,  elect  and  ap- 
point such  trustee  or   trustees  as  shall   supply  the 
place  of  him  or  them  so   dying,  or  becoming  in- 
capable to  serve  the  interests  of  said   College;  and 
every  trustee  so  elected  and  appointed  shall,  by  vir- 
tue of  these  presents  and  such  election  and  appoint- 
ment, be  vested  with  all  the   powers  and   privileges 
which  any  of  the  other  trustees  of  said  College  are 
hereby  vested  ^vith.     And  we  do  further  will,  ordain, 
and  direct,  that  from  and  after  the  expiration  of  two 
years  from  the  enrolment  of  these  presents,  such 
vacancy  or  vacancies  as  may  or  shall  happen,  by 
death  or  otherwise,  in  the  aforesaid  number  of  trus- 
tees, shall  be  filled  up  by  election   as  aforesaid,  so 
that  when  such  vacancies  shall  be  filled  up  unto  the 
complete  number  of  twelve  trustees,  eight  of  the 
aforesaid   whole  number  of  the  body   of  trustees 
shall  be  resident,  and  respectable  freeholders  of  our 
said  Province  of  New-Hampshire,  and  seven  of  said 
whole  number  shall  be  laymen. 
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And  we  do  further,  of  our  special  grace,  certain  1819. 
Juiowledge,  and  mere  motion,  will,  give,  and  grant,  5][rtroo«th 
unto  the  said  Trustees  of  Darmouth  College,  that  CoUege 
they,  and  their  successors,  or  the  major  part  of  any  woodimri. 
seven  of  them  which  shall  convene  for  that  purpose 
as  is  above  directed,  may  make,  and  they  are  hereby 
fully  impowered,  from  time  to  time,  fully  and  law- 
fully to  make  and  establish  such  ordinances,  orders, 
and  laws,  as  may  tend  to  the  good  and  wholesome 
government  of  the  said  college,  and  all  the  students 
and  the  several  officers  and  ministers  thereof,  and  to 
the  public  benefit  of  the  same,  not  repugnant  to  the 
laws  and  statutes  of  our  realm  of  Great  Britain,  or 
of  this  our  province  of  New-Hampshire,  and  not  ex- 
cluding any  person  of  any  religious  denomination 
whatsoever,  from  free  and  equal  liberty  and  advan- 
tage of  education,  or  from  any  of  the  liberties  and 
privileges  or  immunities  of  the  said  college,  on  ac- 
count of  his  or  their  speculative  sentiments  in  reli- 
gion, and  of  his  or  their  being  of  a  religious  profes- 
sion different  from  the  said  trustees  of  the  said  Dart- 
mouth College.  And  such  ordinances,  orders,  and 
laws,  which  shall  as  aforesid  be  made,  we  do  for  us, 
our  heirs  and  successors,  by  these  presents  ratify, 
allow  of,  and  confirm,  as  good  and  effectual  to  oblige 
and  bind  all  the  students,  and  the  several  officers  and 
ministers  of  the  said  college.  And  we  do  hereby 
authorize  and  impower  the  said  Trustees  of  Dart- 
mouth College,  and  the  president,  tutors,  and  profes- 
sors, by  them  elected  and  appointed  as  aforesaid,  to 
put  such  ordinances,  orders,  and  laws,  in  execution, 
to  all  proper  intents  and  purposes. 
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And  we  do  further,  of  our  special  gracei  ceitadi 
knowledge,  and  mere  motion,  will,  give,  and  grant 
unto  the  said  Trustees  of  said  Dartmouth  Colkget 
for  the  encouragement  of  learning^  and  animating 
the  students  of  said  college  to  diligence  and  indostiji 
and  a  laudable  progress  in  literature,  that  tbej,  tad 
their  successors,  or  the  major  part  of  any  seven  or 
more  of  them,  convened  for  that  purpose  as  abovi 
directed,  do,  by  the  president  of  said  college^  for  th» 
time  being,  or  any  other  deputed  by  them,  give,  and 
grant  any  such  degree  or  degrees  to  any  of  the  sea- 
dents  of  the  said  college,  or  any  others  by  then 
thought  worthy  thereof,  as  are  usually  grained  in 
either  of  the  universities,  or  any  other  college  in  ott 
realm  of  Great  Britain;  and  that  they  sign  aod.sed 
diplomas  or  certilBcates  of  such  graduatioiiSy  to  bs 
kept  bj  the  graduates  as  perpetual  memorials  aad 
testimonials  thereof. 

And  we  do  further,  of  our  special  grace,  certab 
knowledge,  and  mere  motion,  by  these  {nresents,  kn 
us,  our  heirs  and  successors,  give  and  grant  uato 
the  Trustees  of  said  Dartmouth  College,  and  to  tkeii 
successors,  that  they  and  their  successors  shall  iasft 
a  common  seal,  under  which  they  may  pass  all  A* 
pk»nas  or  certificates  of  degrees,  and  all  other  affairs 
and  business  of,  and  concerning  the  said  college; 
wbicb  shall  be  engraven  in  such  a  form<,  and  with 
such  an  inscription  as  shall  be  devised  by  the  smi 
trustees^  for  the  time  being,  or  by  the  major  part  cf 
any  seven  or  more  of  them  convened  for  the  service 
ef  the  said  college  as  is  abore  directed. 
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And  we  do  further,  for  us,  our  heirs  and  successors,      leit • 
give  aod  grant  unto  the  said  trustees  of  the  said  partmwiiSi 
Dartmouth  College,  and  their  successors,  or  to  the     ^^^^ 
flaajor  part  of  any  seren  or  more  of  them  convened  WiwdwiH. 
for  the  service  of  the  said  college,  full  power  and  au- 
tbority,  from  time  to  time,  to  nominate  and  appoint 
all  other  officers  and  ministers,  which  they  shall  think 
convenient  and  necessary  for  the  service  of  the  said 
college,  not  herein  particularly  named  or  mentioned ; 
which  officers  and  ministers  we  do  hereby  impower 
to  execute  their  offices  and  trusts,  as  fully  and  freely 
as  any  of  the  officers  and  ministers  in  our  universities 
or  colleges  in  our  realm  of  Great  Britain  lawfully 
may  or  ought  to  dow 

And  further,  that  the  generous  contributors  to  the 
support  of  this  design  of  spreading  the  knowledge  of 
the  only  true  God  and  Saviour  among  the  American 
savages,  may,  from  time  to  time,  be  satisfied  that  their 
liberalities  are  faithfully  disposed  of,  in  the  best  man* 
ner,  for  that  purpose,  and  that  others  may,  in  ftiture 
time,  be  encouraged  in  the  exereise  of  the  like  libe^ 
rality  for  promoting  the  same  pious  design^  it  shall  be 
the  duty  of  the  Preiudeot  of  said  Dartmouth  Ccrflege, 
and  of  his  successorsi  annually,  or  as  often  as  he  shall 
be  thereunto  desired  or  required,  to  transmit  to  the 
right  honourable,  honourable,  and  worthy  gentlemen 
of  the  trust  in  England  before  menticmed,  a  faithful 
account  of  the  improvements  and  disbursements  <^ 
the  several  sums  he  shall  receive  from  the  donations 
and  bequests  made  in  England,  through  the  hands  of 
said  trustees,  and  also  advise  them  of  the  general 
plans  laid^  and  prospects  exhibited,  as  well  as  alakh^ 
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1819.       All  account  of  all  remarkable  occurrences,  in  order, 

^-^^"^^^"^^    if  they  shall  think  expedient,  that  they  may  be  pub- 
Dartmouth   ,../*,,.  .  ,  .        .  „ 
CoUege     lished.     And  this  to  continue  so  long  as  thiey  mm 

Woodward,  perpetuate  their  board  of  trust,  and  there  shall  be 
any  of  the  Indian  natives  remaining  to  be  proper  ob- 
jects of  that  charity.     And,  lastly,  our  express  w3l 
and  pleasure  is,  and  we  do,  by  these  presents,  for  oi^ 
our  heirs  and  successors,  give  and  grant  unto  the  said 
Trustees  of  Dartmouth  College,  and  to  their  suc- 
cessors forever,  that  these  our  letters  patent,  on  the 
enrolment  thereof  in  the  Secretary's  office  of  ow 
Province  of  New-Hampshire  aforesaid,  shall  be  good 
and  effectual  in  the  law,  to  all  intents  and  purposes, 
against  us,  our  heirs  and  successors,  without  any  other 
license,  grant,  or  confirmation  from  us,  our  heirs  aod 
successors,  hereafter  by  the  said  trustees  to  be  had  aod 
obtained,  notwithstanding  the  not  writing  ormisred- 
tal,  not  naming  or  misnaming  the  aforesaid  offices, 
franchises,  privileges,  immunities,  or  other  the  pre- 
mises, or  any  of  them,  and  notwithstanding  a  writ  of 
ad  quod  damnum  hath  not  issued  forth  to  inquire  of 
the  premises,  or  any  of  them,  before  the  ensealing 
hereof,  any  statute,  act,  ordinance,  or  provision,  or 
any  other  matter  or  thing,  to  the  contrary  notwidi- 
standing.     To  have  and  to  hold  all  and  singular  die 
privileges,  advantages,  liberties,  immunities,  and  all 
other  the  premises  herein  and  hereby  granted,  or  which 
are  meant,  mentioned,  or  intended  to  be  herein  aad 
hereby  given  and  granted  unto  them,  the  said  Trus- 
tees of  Dartmouth  College,  and  to  their  successors 
forever.     In  testimony  whereof,  we  have  caused  these 
our  letters  to  be  made  patent,  and  the  public  Sral  of 
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•ur  said  Proviace  of  New-Hampshire  to  be  hereoDto       1819; 
affixed.    Witness  our  trusty  and  well  beloved  John    ^-^^n^^^^ 

Dtrtmoatfc 

Wentworth,  Esquire,  Governor  and  Commander  in     Coiiega 
Chief  in  and  over  our  said  Province,  &c.  this  thir*  woo^md. 
teenth  day  of  December,  in  the  tenth  year  of  our 
reign,  and  in  the  year  of  our  Lord  one  thousand  se- 
ven hundred  and  sixty-nine. 

N.  B.  The  words  *^  and  such  professor,  or  tutor,  01 
any  three  or  more  of  the  trustees,  shall  immediately 
appoint  a  meeting  of  the  body  of  the  trustees,  for  the 
purpose  aforesaid,*'  between  the  first  and  second  lines, 
also  the  words  ^^  or  more,"  between  the  twenty-seventh 
and  twenty-eighth  lines,  also  the  words  ^^  or  more,'' 
between  the  twenty-eighth  and  twenty-ninth  lines, 
and  also  the  words  ^^  to  all  intents  and  purposes,"  be- 
tween the  thirty-seventh  and  thirty-eighth  line  of  this 
sheet,  were  respectively  interlined  before  signing  and 
sealing. 

And  the  said  jurors,  upon  their  oath,  further  say^ 
that  afterwards,  upon  the  eighteenth  day  of  the  same 
December,  the  said  letters  patent  were  duly  enrolled 
and  recorded  in  the  Secretary's  office  of  said  Province, 
now  State,  of  New-Hampshire — And  afterwards,  and 
within  one  year  from  the  issuing  of  the  same  letters 
patent,  all  the  persons  named  as  trustees  in  the  same 
accepted  the  said  letters  patent,  and  assented  there** 
unto,  and  the  corporation  therein  and  thereby  created 
and  erected  was  duly  organized,  and  has,  until  the 
passing  of  the  act  of  the  legislature  of  the  State  of 
New-Hampshire,  of  the  27th  of  June,  A.  D.  1816, 
and  ever  since,  (unless  prevented  by  said  act  aad  thf 
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]tif.      dcoiigs  under  the  sauue,)  continued  to  be  a  corpo* 

^"^■^^'^  ration. 
GoUa(»         And  the  said  jurors,  upon  their  oath,  fiurtber  sajr, 

w^^lhnA  ^l>Bt  immediately  after  its  erection  and  organintioi 
as  afioresaid,  the  said  corporation  bad,  took,  acquiiadi 
and  received,  by  gift,  donaticn,  devise,  and  olherwist^ 
lands,  goods,  chattels,  and  moneys  df  gproat  valos; 
and  from  time  to  time  since  have  hadytaken,  received, 
and  acquired,  in  manner  aforesaid,  and  otheiwiii^ 
lands,  goods,  chattels,  and  moneys  of  great  vafaie; 
and  on  the  same  27th  day  ctf  June,  A.  D.  1816,  tht 
said  corporation,  erected  and  organized  as  aforesaid, 
had,  held,  and  enjoyed,  and  ever  since  have  had,  held, 
and  enjoyed,  divers  lands,  tenements,  hereditament^ 
goods,  chattels,  and  moneys,  acquired  in  maoaer  afoie* 
said,  the  yearly  income  of  the  same,  not  exceeding 
the  sum  of  26,666  dollars,  for  the  use  of  said  Dart* 
mouth  College,  as  specified  in  said  letters  patent. 

And  the  said  jurors,  upon  their  oath,  further  say, 
that  part  of  the  said  lands,  so  acquired  and  kolden 
by  the  said  trustees  as  aforesaid,  were  granted  bj 
(and  are  situate  in)  the  State  of  VernMot,  A.  D. 
1 786,  and  are  of  great  value ;  and  other  part  of  said 
lands,  so  acquired  and  holden  as  aforesaid,  w«re 
granted  by  (and  are  situate  in)  the  State  of  New^ 
Hampshire,  in  the  years  1789,  and  1807,  and  are  of 
great  value. 

And  the  said  jurors,  upon  their  oath,  further  say, 
that  the  said  Trusteees  of  Dartmouth  College,  so 
constituted  as  aforesaid,  on  the  same  27th  day  of 
June,  A.  D.  1816,  were  possessed  of  the  goods  aad 
chattels  in  the  declaration  of  the  said  trustees  specific 


OF  THE  UNITED  STATES.  ftSB 


^^  and  at  the  place  therein  mentioned,  as  of  their 
own  proper  goods  and  chattels,  and  continued  so  pos*  ^^IT'''^ 
sessed  antil,  and  at  the  time  of  the  demand  and  refu*  r. 
sal  of  the  same  as  hereinafter  mentioned,  unless  de^ 
vested  thereof,  and  their  title  thereto  defeated,  and 
rendered  invalid,  bj  the  provisions  of  the  act  of  the 
State  of  New-Hampshire,  made  and  passed  on  the 
same  27tJi  day  of  June,  A.  D*  1816,  and  the  doings 
under  the  same,  as  hereinafter  mentioned  and  recited; 
And  the  said  jiirors,  upon  their  oath,  further  sajr, 
that  on  the  27th  day  of  June,  A.  D.  1816,  the  legiala^ 
tnre  of  said  State  of  New-Hampshire  made  and 
passed  a  certain  act,  entitled,  ^^  An  act  to  amend  the 
charter,  and  enlarge,  and  improve  the  corporation  of 
Dartmouth  College,^  in  the  words  following:^- 

An  act  to  amend  the  charter j  and  enlarge  and  improve 
the  Corporation  of  Dartmouth  College. 
» 
Whereas  knowledge  aiid  learning  generally  dif*  "^  Act  of  tbe 

lagjiiiatuiw     of 

fused  through  a  community,  are  essential  to  the  pre-^  ^h^n "T'uhi 
senration  of  a  free  government,  and  extending  the  op»  ^rt^  °^  ^^^ 
portunities  and  advantages  of  education  b  highly 
conducive  to  promote  this  end,  and  by  the  constitu* 
tion  it  is  made  the  duty  of  the  legislators  and  magis*^ 
trates,  to  cherish  the  intierests  of  literature^  and  the 
sciences,  and  all  seminaries  established  for  their  ad< 
vancement~and  as  the  college  of  the  State  may^  in 
the  opinion  of  the  legislature,  be  rendered  more  eK* 
lensively  useful;  Therefore, 

Sect.  1 .  Beit  enacted  by  the  senate  ofoi  houie  4/' 
r^^raentative$y  in  general  eourt  toneened,  Tint  the 
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1819.      corporation,  heretofore  called  and  known  by  tlie 
''"^'^^'V    name  of  the  Trustees  of  Dartmouth  College,  shall 
College     ever  hereafter  be  called  and  known  by  the  name  ef 
Wbodwud   the  Trustees  of  Dartmouth  University. — ^And  the 
whole  number  of  said  trustees  shall  be  twenty-ooe, 
a  majority  of  whom  shall  form  a  quorum  for  the 
transaction  of  business. — And  they  and  their  8iioee»> 
aors  in  that  capacity,  as  hereby  constituted,  shall  n- 
spectively  forever  have,  hold,  use,  exercise  and  ea* 
joy  all  the  powers,  authorities,  rights,  property,  liber- 
ties, privileges  and  immunities  which  have  hitherto 
been  possessed,  enjoyed  and  used  by  the  Trustees  of 
Dartmouth  College-^except  so  far  as  the  same  may 
be  varied  or  limited  by  the  provbions  of  this  act 
And  they  shall  have  power  to  determine  the  times 
and  places  of  their  meetings,  and  manner  of  notify- 
ing the  same  ;  to  organize  colleges  in  the  university; 
to  establish  an  institute  and  elect  fellows  and  mem- 
bers thereof:  to  appoint  such  officers  as  they  may 
deem  proper,  and  determine  their  duties  and  com* 
pensation,  and  also  to  displace  them  ;  to  delegate 
the  power  of  supplying  vacancies  in  any  of  the  offices 
of  the  university,  for  any  term  of  time  not  extendi!^ 
beyond  their  next  meeting :  to  pass  ordinances  for 
the  government  of  the  students,  with  reasonable  penal* 
ties,  not  inconsistent  with  the  constitution  and  laws 
of  this  State ;  to  prescribe  the  course  of  educatioB, 
and  confer  degrees ;  and  to  arrange,  invest,  and  em- 
ploy the  funds  of  the  university. 

Sect.  2.  And  be  it  Jurther  enacted^  That  there 
shall  be  a  board  of  overseers,  who  shall  have  pe^ 
petual  succession,  and  whose  number  shall  be  twea- 
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ty-five,  fifteen  of  whom  sbhll  constitute  a  quorum  i8i9. 
for  the  transaction  of  business.  The  president  of  ^'^"^^'^^ 
the  senate,  and  the  speaker  of  the  house  of  represen-  CoU«c» 
tatives  of  New-Hampshire,  the  governor  and  lieu*,  woodwud; 
tant  governor  of  Vermont,  for  the  time  being,  shall 
be  members  of  said  board,  ex  officio.  The  board  of 
overseers  shall  have  power  to  determine  the  times 
and  places  of  their  meetings,  and  manner  of  notifj.-? 
ing  the  same ;  to  inspect  and  confirm,  or  disapprove 
and  negative,  such  votes  and  proceedings  of  the  board 
of  trustees  as  shall  relate  to  the  appointment  and  re*» 
moval  of  president,  professors,  and  other  permanent 
officers  of  the  university,  and  determine  their  sala-* 
ries ;  to  the  establishment  of  colleges  and  professor* 
ships,  and  the  erection  of  hew  college  building 
Provided  always,  that  the  said  negative  shall  be  ex- 
pressed within  sixty  days  from  the  time  of  said  over- 
seers being  furnished  with  copies  of  such  acts.^ — Pro- 
vided  also,  that  all  votes  and  proceedings  of  the 
board  of  trustees  shall  be  valid  and  efiectual,  to  all 
intents  and  purposes,  until  such  negative  of  the  board 
of  overseers  be  expressed,  according  to  the  provisions 
of  this  act. 

Sect,  S.  Be  it  further  enacted^  That  there  shall 
be  a  treasurer  of  said  corporation,  who  shall  be  duly 
sworn,  and  who,  before  he  enters  upon  the  duties  of 
his  office,  shall  give  bonds,  with  sureties,  to  the  satis- 
faction of  the  corporation,  for  the  faithful  perform- 
ance thereof;  and  also  a  secretary  to  each  of  the 
boards  of  trustees  and  overseers,  to  be  elected  by  the 
said  boards  respectively,  who  shall  keep  a  just  and 
true  record  of  the  proceedings  of  the  board  for 
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i6if.       which  he  was  choMn.    Asdk  shal 


AMtmoatli 


which  he  was  choMn.  Asdk  shall  faithermtteM 
the  doty  of  the  secretary  of  the  board  of  traatees^ 
fomish,  as  soon  as  may  be,  to  the  said  bcMOMl  of  ovw 
W«odirmitf.  s^^'*^  copies  of  the  records  of  soch  iroies  and  (n* 
eeedingSy  as  by  the  provisions  o(  this  met  ne  Hwli 
subject  to  their  revinoa  and  ooBtroL 

Sect.  4.  Be  it  jurtiur  miMkd^  That  the  ftm* 
dent  of  Dartmouth  University)  and  his  lueoeisM 
in  office,  shall  have  the  superhitend^Dce  of  the  go* 
vemment  and  instructioB  <tf  the  studeuts,  aad  may 
preside  at  all  meetings  of  the  trustees,  moA  do  aad 
execute  all  the  duties  devolving  by  usage  on  ^  pie* 
sident  of  .a  university.  He  shall  nuAtat  amittsHy  to 
the  governor  of  this  state  an  account  of  the  naoh 
ber  of  students,  and  of  the  state  tsi  the  funds  of  dM 
university;  and  likewise  copies  of  all  importaat 
votes  and  proceedings  of  the  corporation  and  ovsr* 
seers,  which  shall  be  made  out  by  the  secretaries  of 
the  respective  boards. 

Sect.  5.  Be  it  farther  enacted^  That  the  pren* 
dent  and  professors  of  the  university  shall  be  noon* 
nated  by  the  trustees,  and  approved  by  the  overseen: 
and  shall  be  liable  to  be  suspended  or  removed  from 
office  in  manner  as  before  provided.  And  each  of 
the  two  boards  of  trustees  and  overseers  shall  hafs 
power  to  suspend  and  remove  any  member  of  their 
respective  boards. 

Sect.  6.  Be  it  Jurther  enacted,  That  the  ffh 
vernor  and  council  are  hereby  authorised  to  fill  aH 
vacancies  in  the  board  of  overseers,  whether  the 
Same  be  original  vacancies,  or  are  occasioned  by  the 
death,  resignation  or  removal  of  any  member.    And 
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the  governor  and  couitcU  in  like  manner  shall,  bjr      laiv. 
appointmenu,  as  soon  ai$  may  be,  complete  the  p?^  Dwtm^ 
aent  board  of  trustees  to  the  number  of  twenty-onei     CoU^st 
as  provided  for  by  this  act,  and  shall  have  power  also  Woodfumif. 
to  fill  all  vacancies  that  may  occur  previous  to,  or  du* 
ring  the  first  meeting  of  the  said  board  of  trustees* 
fiut  the  president  of  said  umversity  for  the  time  be^ 
ing,  shall,  nevertheless,  be  a  member  of  said  board  of 
trustees,  ex  officio.    And  the  governor  and  council 
shall  have  power  to  inspect  the  doings  and  proceed- 
ings of  the  corporation,  and  of  all  the  officers  of  the 
university,  whenever  they  deem  it  expedient — and 
they  are  hereby  required  to  make  such  inspection, 
and  report  the  same  to  the  legislature  of  this  State, 
as  often  as  once  in  every  five  years.    And  the  gover- 
nor is  hereby  authorized  and  requested  to  summon 
the  first  meeting  of  the  said  trustees  and  overseers, 
to  be  held  at  Hanover,  on  the  26th  day  of  August 
next. 

Sect.  7.  Be  it  further  enacted^  That  the  president 
and  professors  of  the  university,  before  entering  upon 
the  duties  of  their  offices,  shall  take  the  oath  to  sup- 
port the  constitution  of  the  United  States  and  of  this 
State ;  certificates  of  which  shall  be  in  the  office  of 
the  Secretary  of  this  State,  within  sixty  days  from 
their  entering  on  their  offices  respectively* 

Sect.  8.  Be  it  further  enacted^  That  perfect  free** 
dom  of  religious  opmion  shall  be  enjoyed  by  all  the 
officers  and  students  of  the  university ;  and  no  officer 
ctf  student  shall  be  deprived  of  any  honours,  privileges, 
or  benefits  of  the  institution,  on  account  of  his  mlir 
giiMis  creed  or  belief^    Tboitheologioal  eoUegea  which 
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1819.      may  be  established  in  the  ani?ersity  shall  be  founded 

^^^"^^^"^  on  the  same  principles  of  religious  freedom  ;  and  anj 

College     man,  or  body  of  men,  shall  have  a  right  to  endow 

Woodwaid.  colleges  or  professorships  of  any  sect  of  the  protcs- 

tant  christian  religion :  And  the  trustees  shall  be  held 

and  obliged  to  appoint  professors  of  learning  and  pety 

of  such  sects  according  to  the  will  of  the  donors. 

Approved,  June  27th,  181& 

And  the  said  jurors,  upon  their  oath,  farther  say, 
that,  at  the  annual  meeting  of  the  Trustees  of  Dart- 
mouth College,  constituted  agreeably  to  the  letiers 
patent  aforesaid,  and  in  no  other  way  or  manner, 
holden  at  said  college,  on  the  28th  day  of  August, 
A.  D.  1816,  the  said  trustees  voted  and  resolved,  and 
caused  the  said  vote  and  resolve  to  be  entered  on 
their  records,  that  they  do  not  accept  the  provisions 
of  the  said  act  of  the  legislature  of  New- Hampshire 
of  the  27th  of  June,  1816,  above  recited,  but  do,  by 
the  said  vote  and  resolve,  expressly  refuse  to  acceptor 
act  under  the  same. 

And  the  said  jurors,  upon  their  oath,  further  saj, 
that  the  said  Trustees  of  Dartmouth  College  have 
never  accepted,  assented  to,  or  acted  under  the  said 
act  of  the  27th  of  June,  A.  D.  1816,  or  any  act  passed 
in  addition  thereto,  or  in  amendment  thereof,  but 
have  continued  to  act,  and  still  claim  the  right  of  act- 
ing,  under  the  said  letters  patent. 

And  the  said  jurors,  upon  their  oath,  further  say, 
that,  on  the  seventh  day  of  October,  A.  D.  1816,  and 
before  the  commencement  of  this  suit,  the  said  Trus- 
tees  of  Dartmouth  College  demanded  of  the 
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William  H.  Woodward  the  property,  goods,  and  chat*      UU^ 
tels  in  the  said  deplaration  specified,  and  requested  "^^^^^^^ 
the  said  WilUam  H.  Woodward,  who  then  had  the     CoUeife 
same  in  his  hands  and  possession,  to  deliver  the  same  Windwu^. 
to  them,  which  the  said  William  H.  Woodward  then 
and  there  refused  to  do,  and  has  ever  siace  neglected 
and  refused  to  do,  but  converted  the  same  to  his 
own  use,  if  the  said  Trustees  of  Dartmouth  College 
could,  after  the  passing  of  the  said  act  of  the  27th 
day  of  June^  lawfully  demand  the  same,  and  if  the 
said  William  H.  Woodward  was  not,  by  law,  autho- 
rized to.  retain  the  same  in  his  possession  after  such 
demand* 

And  the  said  jurors,  npon  their  path,  furthear  say, 
that  on  the  1 8th  day  of  December,  A.  D.  181^  the 
legislature  of  said  State  of  New-Hampshijre  miMJle 
and  passed  a  certain  other  act^  entitled,  ^^  An  act  )a 
addition  to,  and  in  amendment  of,  an  act,  entitled,  Att 
act  to  am^d  the  charter,  andenbrgeand  iooprove 
the  corporation  of  Dartmouth  College,''  m  the  wordU* 
following : 

An  act  in  addition  to.  mi  in  amendmetU  of.  wu^f  .J^^^  ^ 
entitled^  ^^A»actto  amend  ih4  ehoftefy  and  en^  ^''«  ^^^^ 
large  and  improve  the  Corporation  of  Dartmouth 
College^ 

Vfu^^iRA^  the  meetings  of  the  Trustees  and  Over* 
seers  of  Dartmouth  University,  which  were  suoh 
moQed  agreeably  to  the  provisions  of  said  act,  fnihA 
of  being  duly  boldea,  in  consequence  of  a  quonrnf  of 
qeith^  said  trustees  tiov  overseeia  attending  al  the 
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1^9.      time  and  place  appointed,  whereby  the  proceedingB 
^j^"^  of  said  corporation  have  hitherto  been,  and  still  are 

College  delayed : 
Woodwiid.  Section  i.  Beit  enacted  by  the  senate  and  house 
of  representatives,  in  general  Court  convened^  Thai 
the  governor  be,  and  he  is  hereby  authorized  and  re- 
quested to  summon  ameetingof  the  Trustees  of  Dart- 
mouth University,  at  such  time  and  place  as  he  may 
deem  expedient.  And  the  said  trustees,  at  such  meet- 
ing, may  do  and  transact  any  matter  or  thing,  within 
the  limits  of  their  jurisdiction  and  power,  as  such 
trustees,  to  every  intent  and  purpose,  and  as  fiiUy 
and  completely  as  if  the  same  were  transacted  at  any 
annual,  or  other  meeting.  And  the  governor,  with 
advice  of  council,  is  authorized  to  fill  all  vacancies 
that  have  happened,  or  may  happen  in  the  board  of 
said  trustees,  previous  to  their  next  annual  meeting. 
And  the  governor  is  hereby  authorized  to  summon 
a  meeting  of  the  overseers  of  said  university,  at  such 
time  and  place  as  he  may  consider  proper.  And  pro- 
vided a  less  number  than  a  quorum  of  said  board  of 
overseers  convene  at  the  time  and  place  appointed  for 
such  meeting  of  their  board,  they  shall  have  pow^crto 
adjourn,  from  time  to  time,  until  a  quorum  shall  have 
convened. 

Section  2.  And  be  it  further  enacted,  That  so 
much  of  the  act,  to  which  this  is  an  addition,  as  makes 
necessary  any  particular  number  of  trustees  or  over- 
seers of  said  University,  to  constitute  a  quorum  for 
the  transaction  of  business,  be,  and  the  same  hereby 
is  repealed  ;  and  that  hereafter  nine  of  said  trustees, 
convened  agreeably  to  the  provisions  of  this  act,  or 
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to  those  of  that  to  which  this  is  an  addition/ shall  be       1619. 
a  quorum  for  transacting  business;  and  that  in  the   jJ[J[J!^[^ 
board  of  trustees  six  votes  at  least  shall  be  necessary     Coiieco 
for  the  passage  of  any  act  or  resolution.     And  pro-  Woodwari. 
vided  also,  that  any  smaller  number  than  nine  of  said 
trustees,  convened  at  the  time  and  place  appointed 
for  any  meeting  of  their  board,  according  to  the  pro* 
visions  of  this  act,  or  that  to  which  this  is  an  addi- 
tion, shall  have  power  to  adjourn  from  time  to  time, 
until  a  quorirai  shall  have  convened. 

Section  3.  And  be  it  farther  enacted^  That  each 
member  of  said  board  of  trustees,  already  appointed 
or  chosen,  or  hereafter  to  be  appointed  or  chosen,  shall, 
before  entering  on  the  duties  of  his  office,  make 
and  subscribe  an  oath  for  the  faithful  dischargie  of 
the  duties  aforesaid  ;  which  oath  shall  be  returned  to, 
and  filed  in  the  office  of  the  secretary  of  state,  pre- 
vious  to  the  next  regular  meeting  of  said  board,  after 
said  member  enters  on  the  duties  of  his  office,  as 
aforesaid. 

Approved,  December  18,  1816. 

And  the  said  jurors,  upon  their  oath,  further  say, 
that  on  the  26th  day  of  December,  A.  D.  1816,  the 
legislature  of  said  State  of  New -Hampshire  made 
and  passed  a  certain  other  act,  entitled,  ^^  An  aict  in 
addition  to  an  act,  entitled,  an  act  in  addition  to,  and 
in  amendment  of,  an  act,  entitled,  an  act  to  amend 
the  charter  and  enlarge  and  improve  the  corporation 
of  Dartmouth  College,"  in  the  words  following :— 


,1    .»  .» 


"   ■ 
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tai9.      ^  f^ inadditim  to  anactj  etUkiei^ *^  an  actmMi* 
dition  to^  and  in  cmendment  of^  an  act,  ^niithdj  rnn 


Dartilicmlh  *^ 

coUe^e         net  to  amend  tke  charier  md  enlargB  and  imfwm 
^MflUitf.      Ae  corporation  of  Dartmouth  CoUege^^ 

Act    of  the 
2BthorDeceiii- 

ber,  i8ie.  ^  ^  enacted  by  the  senate  and  house  of  represen* 

tadiff^es  in  general  Court  convened^  That  if  ^ 
peit9on  or  persons  shall  assume  tbe  office  of  pcceUeoli 
trustee,  professor,  secretary,  treasurer,  libtariani  of 
other  officer  of  Dartmouth  Unirisrsitj ;  nr  by  aof 
name,  or  linder  any  pretext,  shall,  directly  or  indiract- 
ly,  take  upon  himself  or  tkenselves  tbe  discka^  of 
any  of  the  dudes  of  cither  of  those  ofilcea,  eacepi 
it  be  pursuant  to,  and  in  conformity  whih,  the  pvon^ 
stons  of  an  act,  entided,  ^^an  act  to  amend  dn 
charter  amd  enlarge  and  hnprove  the  corporation  of 
Dartmouth  CoUegc,''  or,  of  the  ''  act,  m  addition  to 
and  in  amendment  of  an  act,  entitled,  an  act  to  lUMsd 
the  charter  and  enlarge  and  improro  the  corporadea 
of  Dartmouth  College,"  or  shall  in  any  way,  dkwt- 
ly  or  indirectly,  wilfully  impede  or  hinder  any  such 
officer  or  officers  already  existing,  or  hereafter  to  be 
appointed  agreeably  to  the  prorisrions  of  tjbe  acts 
aforesaid,  in  tbe  free  and  entire  discharge  of  Yhe  da^ 
ties  of  ihehr  respective  offices,  confomably  to  the 
|irov>isiOB8  of  said  acts,  the  person  or  persois  96 
•ofletf^ng  shall  for  each  ofience  forfeit  and  pay  fbe 
«litti  of  five  iHMidk^  'dollars,  to  be  recovered  try  jstiy 
^son  Who  shall  sue  thei^fbr,  one  half  thereof  40  the 
use  Qjf  the  pmsecutor)  and  the  other  half  to  the  vOb 
of  said  University. 

And  be  it  further  enacted^  That  the  person  or  per- 
sons who  sustained  the  offices  of  seci^etary  and  trea- 
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surer  of  the  trustees  of  Daxtniduth  Cottege,  next  he^      ibial 
fore  tbe  passage  of  the  act,  entitled,  ^^  an  act  Co  p;:!^!|^^ 
amend  the  charter  mtd  enlarge  and  improve  the  oor^     Ccihg^ 
poratioa  of  Dartmmrtk  College^''  shall  continue  to  WMdvwt 
hold  and  discharge  the  duties  of  those  offices^  as 
secretary  sud  treasurer  of  tbe  Tnistees  of  Bartoaoutk 
Univttsicj,  until  another  persoh  or  person^  be  ap- 
pointed, in  his  or  ikenr  stead,  b^  tlie  trusleta  of  said 
Uaiversit  J.    And  that  the  treasurer  of  said  (Jntvei^ 
sity^  so  ezasting,  shall  in  his  office  bMe  the  care^ 
management,  directiDQ,  aitd  soperintendanoe  of  \bt 
property  of  said  corporation,  whether  realor  personal^ 
until  a  quomm  of  said  trustees  shall  have  eonveMd 
in  a  regular  meeting. 

Approved,  December  26^  IB16. 

And  tbe  said  jurors,  upos  dwtr  oath,  further  aay^ 
that  the  said  William  H.  Wood#ard,  before  the  said 
2Tth  day  of  June,  had  been  duly  appointed  by  the 
SMd  Trustees  of  Dartmouth  College,  s^retary  an4 
treasurer  of  the  said  corpotfatioO)  and  was  dnly  ^pia- 
lified  to  exertise,  acd  did  eterdse  i3k  said  offices, 
aod  perfortn  tbe  defies  of  the  same;  and  as  sudi  se^ 
cretary  and  treasurer^  rightfidly  had,  while  he  so  ton^ 
tiuued  seclretary  woA  treabarer  as  aforesaid,  the  cus^ 
tody  and  keeping  of  the  ^sVerai  goods,  cfaattelB,  attd 
property,  in  s^  declaration  specified. 

And  the  said  jurors,  upon  dieir  oath,  furtber  say, 
Ibat  tbe  said  William  H.  Woodwarrd  msM  removed  by 
said  Trustees  of  Dartufeoath  Coikge^if  the  said  truch 
tees  conM,  by  law,  do  the  said  s»cls)  frmtt  said  office 
of  secretary,  on  the  2?th  day  of  Auguatv  A.  D.  1816, 
and  from  said  office  of  treasurer,  on  the  27th  day  of 


600 


CASES  IN  THE  SUPREME  COURT 


1819.      September  then  next  following,  of  which  said  rcmo- 

'••^^^^^^    vals  he,  the  said  William  H-  Woodward,  had  due  no- 

CoUege     tice  on  each  of  said  days  last  mentioned. 

Woodiraid.       ^"^  ^®  ^*^  jurors,  upon  their  oath,  further  say, 

that  the  corporation,  called  the  Trustees  of  Dartmoodi 

University,  was  duly  organized  on  the  fourth  day  of 

Februa|[y,  A  D.  1817,  pursuant  to,  and   under  the 

said  recited  acts  of  the  27th  day  of  J  une,  and  of  the 

18th  and  26th  days  of  December,  A.  D.  .1816;  wai 

the  said  William  H.  Woodward  was,  on  the  said 

fourth  day  of  February,  A.  D.  1817,  duly  appointed 

by  the  said  Trustees  of  Dartmouth   University,  se» 

cretary  and  treasurer  of  the  said  Trustees  of  Dait* 

mouth  University,  and  then  and  there  accepted  bocfc 

said  offices. 

And  the  said  jurors,  upon  their  oath,  further  say, 
that  this  suit  was  commenced  on  the  eighth  day  of 
February,  A,  D.  1817. 

But  whether  upon  the  whole  matter  aforesaid,  by 
the  jurors  aforesaid,  in  manner  and  form  aforesaid 
found,  the  said  acts  of  the  27th  of  June,  18th  and 
26th  of  December,  A.  D.  1816,  are  valid  in  law,  and 
binding  on  the  said  trustees  of  Dartmouth  College, 
without  acceptance  thereof  and  assent  thereunto  by 
them,  so  as  to  render  the  plaintiffs  incapable  of  main- 
taining this  action,  or  whether  the  same  acts  are  re- 
pugnant to  the  constitution  of  the  United  States,  and 
so  void,  the  said  jurors  are  wholly  ignorant,  and  praj 
the  advice  of  the  Court  upon  the  premises.  And 
if  upon  the  said  matter,  it  shall  seem  to  the  Court 
here,  that  the  said  acts  last  mentioned  are  valid  in 
law,  and  binding  on  said  trustees  of  Dartmouth  Col- 
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lege,  without  acceptance  thereof,  and  assent  thereto^       I819. 
by  them,  so  as  to  render  the  plaintiffs  incapable  of  Jj^"^^^^. 
maintaining  this  action,  and  are  not  repugnant  to  the     CoUege 
constitution  of  the  United   States,   then  the  said  woodmrd. 
jurors,  upon  their  oath,  say,  that  the  said  William  H. 
Woodward  is  not  guilty  of  the  premises  above  laid 
to  his  charge,  by  the   declaration  aforesaid,  as  the 
said  William  H.  Woodward  hath  above  in  pleading 
alleged.     But  if  upon  the  whole  matter  aforesaid,  it 
shall  seem  to  the  Court  here,  that  the  said  acts  last 
mentioned  are  not  valid  in  law,  and  are  not  binding 
on  the  said  trustees  of  Dartmouth  College  without 
acceptance  thereof,  and  assent  thereto,  by  them,  so  as 
render  them  incapable  of  maintaining  this  action^ 
and  that  the  said  acts  are  repugnant  to  the  constitution 
of  the  United  States  and  void,  then  the  said  jurors, 
upon  their  oath,  say  that  the  said  William  H.  Wood- 
ward  is  guilty  of  the  premises  above  laid   to  his 
charge,  by  the  declaration  aforesaid,  and  in  that  case, 
they  assess  the  damages  of  them,  the  said  trustees  of 
Dartmouth  College,  by  occasion  thereof,  at  twenty 
thousand  dollars. 

Judgment  having  been  afterwards  rendered  upon 
the  said  special  verdict  by  the  Superior  Court  of  the 
State  of  New- Hampshire,  being  the  highest  Court  of 
law  or  equity  of  said  State,  for  the  plaintiff  below^ 
the  cause  was  brought  before  this  Court  by  writ  of 
error. 

Mr.  Webster y  for  the  plaintiffs  in  error.     The  gene-  Jdarch  lotk^ 
ral  question  is,  whether  the  acts  of  the  27th  of  June,  18I8. 
and  of  the  18th  and  26th  of  December,  1816,  are 
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1819.      valid  and  binding  on  the  rights  of  the  plainti&,irili 

^'-^'^^^^    out  their  acceptance  or  assent. 

Dartmouth 

College         The  substance  of  the  facts  recited  in  the  preamble 
v^oodward.  to  the  charter  is,  that  Dr.  Wheelock  had  foonded  a 
Charity,  on  funds  owned  and  procured  bj  himfielf; 
that  he  was^  at  that  time,  the  sole  dispenser  aad  sde 
administrator,  as  well  as  the  legal  owner  of  tbc» 
funds  ;  that  lie  had  made  his  will,  devising  this  pro- 
perty in  trust  to  continue  the  existence  and  uses  d 
the  school,  and  appointed  trustees ;  that^  in  this  stale 
of  things,  he  had  been  invited  to  fix  his  school  pa- 
manentljin  New-Hampshire^aiul  to  extend  the deago 
of  it  to  the  education  of  the  youth  of  that  provioce; 
that,  before  he  removed  his  school,  or  accepted  this 
invitation,  which  his  friends  in  England  had  advised 
him  to  accept,  he  applied  for  a  charter,  to  be  graoled, 
not  to  whomsoever  the  king  or  government  of  tin 
province  should  please,  but  to  such  persons  as  be 
named  and  appointed,  viz.  the  persons  whom  he  bad 
already  appointed  to  be  the  future  trustees  of  bis 
charity  by  his  will     The  Charter,  or  letters  patent, 
then  proceed  to  create  such  a  corporation,  and  t0 
appoint  twelve  persons  to  constitute  it,  by  the  name 
of  the  "  Trustees  of  Dartmouth  College  ;"  to  have 
perpetual  existence,  as  such  corporation,  and  wiib 
power  to  bold  and  dispose  of  lands  and  goods,  for 
the  use  of  the  College,  with  all  the  ordinary  poweis 
of  corporations.     They  arc  in  their  discretion  to 
apply  the  funds  and  property  of  the  College  to  the 
support  of  the  president^  tutors,  ministers,  and  other 
officers  of  the  College,  and  such  missionaries  aid 
schoolmasters  as  they  may  see  fit  to  employ  among 
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tb^  Indians^    There  are  tof  be  tweke  trtiitees  for-      lait. 
i&ve*.  md  no  inore }  tind  they  are  lb  hard  the  ritht  ^f^"^^^^ 
of  fimng  tacanctef^  occarmg  id  their  Own  body.     The     con^ 
Rctv.  Mr.  lYhe^k^k  i&  de(^iared  to  be  the  Fou^a)l:R  ^oo«#«i«. 
of  the  College,  and  i^,  by  the  charter,  apjkmited  first 
president,  with  porwer  to  appoint  a  Successor,  by  hhr 
last  iriil.     AH  proper  powers  of  goyernmelit,  sttper- 
intendence,  and  visitation,  are  vested  in  the  trustees. 
They  are  to  appoint  and  reUove  alt  oflBcefs  at  their 
discretion ;  to  fix  their  salaries,  and  aidt^  their  du* 
ties ;  and  to  mdke  all  6rdinancesy  orderly  and  laws,  for 
fhe  government  of  thie  students;    And  to  the  end  that 
the  person^  who  had  acted  as  depositaries  of  the  con- 
tributions in  England,  and  wh6  had  also  been  con- 
tributors thcmslslves,  m^ht  be  satisfied  of  the  good 
dse  of  thiehr  coAtribufionsy  the  president  was  annually, 
or  when  required^  to  trani^nliit  ta  themr  au  account  of 
the  progress  of  the  institution,  and  the  disbursements 
of  its  fund's,  so  long  as  theiy  should  continue  to  act  in 
that  trust    These  letters^  patent  are  to  be  good  and' 
effectual  in  hw,  against  the  king,  his  heirs  and  sua-- 
eessors  /orei?cr.  Without  further  gram  oi'  confii^ationV 
and  the  trustees  are  to  hold  all  and  singulsnr  the* 
privitegesi  advanta^s,  liberties,  aiirf  immunities;  try 
them  and  to  their  scK^essoite  forevAr.    No  funds  are^ 
given  to  the  college  by  this'  charter.     A  corporate 
existence  and  capacity  aire  given  to  the  trostees;  with' 
the  privileges  and  immMities  which  h«iVe  be^n  tA^o- 
tioned,  to  enable  the  foundiir  attid  hir  a^sociate^  tlMl 
better  to  manage  the  funds  which  they  tllems^lvedi 
bad  contributed!,)  aftdt  such  odiers  as^  th^j^  oaigbV 
apfterwardB  dbcain* 
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1819.  After  the  institution,  thus  created  and  constituted, 

^'^^^^^^   had  existed,  uninterruptedly  and  usefully,  nearlj  fifij- 
Coiie^     years,  the  legislature  of  New-Hampshire  passed  the 
Woodwaid.  ^^^^  ^  question.     The  first  act  makes  the  twelve 
trustees  under  the  charter,  and  nine  other  individQab 
to  be  appointed  by  the  governor  and  council,  a  cor- 
poration, by  a  new  name ;  and  to  this  new  corpora- 
tion transfers  all  the  property ^  ^^Ate,  pawerSy  libertieij 
and  privileges  of  the  old  corporation ;  with  further 
power  to  establish  new  colleges  and  an  instituii, 
and  to  apply  all  or  any  part  of  the  funds  to  these  pur- 
poses, subject  to  the  power  and  control  of  a  board 
of  twenty-five  overseers,  to  be  appointed  by  the  go- 
vernor and  council.     The  second  act  makes  fortber 
provbions  for  executing  the  objects  of  the  first,  and 
the  last  act  authorizes  the  defendant,  the  treasurer  of 
the  plaintiffs,  to  retain  and  hold  their  property,  against 
their  will. 

If  these  acts  are  valid,  the  old  corporation  is  abo- 
lished, and  a  new  one  created.  The  first  act  does, 
in  fact,  if  it  can  have  effect,  crecUe  a  new  carpara" 
Hony  and  transfer  to  it  all  the  property  and  franchises 
of  the  old.  The  two  corporations  are  not  the  same', 
in  any  thing  which  essentially  belongs  to  the  exist- 
ence of  a  corporation.  -  They  have  different  names, 
and  different  powers,  rights  and  duties.  Their  or- 
ganization is  wholly  different.  The  powers  of  the 
corporation  are  not  vested  in  the  same,  or  similar 
hands.  In  one,  the  trustees  are  twelve,  and  no  more. 
In  the  other,  they  are  twenty-one*  In  one,  the 
power  is  a  single  board.  In  the  other,  it  is  divided 
between  two  boards.    Although  the  act  professes  to 
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include  the  old  trustees  io  the  new  corporation,  yet  i8i9. 
that  was  without  their  assent,  and  against  their  re-  ^^^^^^^^^^^ 
monstrance;  and  no  person  can  be  compelled  to  be  a  CoiUige 
member  of  such  a  corporation  against  his  will.  It  Woodimi. 
was  neither  expected  nor  intended,  that  they  should 
be  members  of  the  new  corporation.  The  act  itself 
treats  the  old  corporation  as  at  an  end,  and  going  on 
the  ground  that  all  its  functions  have  ceased,  it  pro- 
vides^r  the  first  meeting  and  organization  of  the  new 
corporation.  It  expressly  provides,  also,  tliat  the 
new  corporation  shall  have  and  hold  all  the  property 
of  the  old  ;  a  provision  which  would  be  quite  unne- 
cessary upon  any  other  ground,  than  that  the  old 
corporation  was  dissolved.  But  if  it  could  be  con- 
tended, that  the  effect  of  these  acts  was  not  entirely 
to  abolish  the  old  corporation,  yet  it  is  manifest  that 
they  impair  and  invade  the  rights,  property,  and  pow- 
ers of  the  trustees  under  the  charter,  as  a  corpora* 
tioriy  and  the  legal  rights,  privileges,  and  immuni- 
ties which  belong  to  them,  as  individual  members  of 
the  corporation.  The  twelve  trustees  were  the  sole 
legal  owners  of  all  the  property  acquired  under  the 
charter.  By  the  acts  others  are  admitted,  against 
their  will,  to  be  joint  owners.  The  twelve  individu- 
als, who  are  trustees,  were  possessed  of  all  the  fran- 
chises and  immunities  conferred  by  the  charter^  By 
the  acts,  nine  other  trustees,  and  twenty-five  over- 
seers, are  admitted  against  their  will,  to  divide  these 
franchises  and  immunities  with  them.  If,  either  as 
a  corporation,  or  as  individuals,  they  have  any  legtd 
rightSy  this  forcible  intrusion  of  others  violates  those 
rights,  as  manifestly  as  an  entire  and  complete  ouster 
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1819.      aod  di^posse^^ipn.    These  acts  colter  the  whole  cmr 
''^j^J''^^'^^^  sti(utip^  of  the  cprpocat^Q.    Th?J  afiecf  the  righlii 
Goibge     pf  tbp  whole  body,  as  a  cprpoTf^tipq,  tind  the  rigbti 
Woodiarf.   pf  ^be  i|idividua|s  whp  pompose   \u     T^eJ  ie?pM 
porppratc  powers  and  fr^i^ch jses.     T^^y  ^U^^K^  ?44 
trapsfpr  the  property  pf  tl^e  Cp^l^g?  to  ot^^fs.    fij 
the  charter,  the  trys^ees  had  a  right  tq  ^}1  v^c^iqciiil 
Ui  their  owo  number.     This  is  now  take^  awi|y« 
They  were  to  cpnsist  pf  twelve,  and  bj  express  pn^ 
vision,  of  no  mpre.     This  is  altered.     T^^^J  ao4 
tl^e^  succpssor^,  appo^pted  by  themselves,  w^rp  for- 
eyer  to  hpjd  the  property.    The  leglsIat^^e  l^^  foojycl 
$U€ce$sor3  for  th?m,  befprc  their  spats  are  y^xs^jsL 
The  powers  and  privileges,  whiph  the  twelve  weie  t^ 
Pi:prcisp  ^clmsivekfj   are    npw  to  be  ej^erci^d  bj 
pthprs-     By  o^e  of  the  acts,  they  are  sii^bfec^  to 
heavy   pyepalties,    if  they  exercise  their   office^  of 
s^ny  pf  those  ppwers  and  privileges  granted  theio  by 
charter,  and  which  thpy  had  exerc^d  for  fi^y  yean. 
They  are  to  be  punished  for  not  accepting  the  new 
grant,  and  taking  its  benpfits.     This,  it  nQ,ust  be  cpo* 
fessed,  is  rather  a  summary  mode  of  settling  a  ques- 
tion of  constitutional  right.     Not  only  are  new  tr(|&- 
teps  forced  into  the  corppration,  but  new  trusts  and 
i^s  arp  created.     The  College  is  turned  into  a  Uni- 
versity.    I'ower  is  given  to  create  new  colleges,  and 
to  authorize  any  diversion  of  the  funds,  whiph  m^j 
be  agreeable  to.  the  new  boards,  sufficipnt  latitude  is 
given,  by  the  unde^ed  power  of  establishing  aa/n- 
stitut^.     To  these  ne\y  Collpges,  and  this  Institute 
the  fuods  contributed  by  the  founder,  Dr.  Wheelock, 
and  by  the  Oicigipsil  dpi)pr;S,  tbp  Earl  of  Paf  tqKNid^ 
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^X\d  pthers,  ara  tp  be  applied,  m  plain  and  maqifeitt       ]$i9. 
diarcgard  of  the  usea  tp  wbi^h  they  were  giveii,   SStmoutb 
The  pr^sideat,  one  of  the  old  trustees,  bad  4  right  tQ     CoUe^ 
his  office,  salary,  and  emoluments,  subject  tp  the  Woodw^hl. 
twelve  trustees  Mone.    Hia  title  to  these  is  now 
phapged,  and  he  is  made  accountable  to  new  oiaf^ 
ters.    Sq  also  all  the  professors  and  tutors*    If  tbp 
legislature  c^ip  at  pleasi^re  make  these  alterations  and 
changes,  in  the  rights  aqd  privilege^  of  the  plaintifl[s, 
it  may,  with  equal  propriety,  {^bolisb  these  rights  aqd 
privileges  pkogelher^     The  ganie  power  which  C9Xk 
dp  s^i^y  p^rt  of  this  work,  paq  accomplish  the  whole. 
And,  indeed,  the  argument,  on  which  these  a^ts  havQ 
been  hitherto  defended,  gpe^  altogether  09  the  ground) 
ths^t  this  is  su^h  a  corporation  a&  the  legislature  majf 
abolish  at  pleasure  ;  and  that  its  members  hav^  no 
rights^   lU^ertieSj  fianchi^esy  gfo^rttfi  or  pvivil^^^ 
which  the  legislaiture  may  not  revoJ^e,  amnul,  s^lienr 
ate  oj^  transfer  to  others  wh/eotever  in  sees  fit*. 

It  will  be  contended  by  the  plaintiffs,,  thai  ikes^  acts 
axe  not  vaUd  md  binding  on  them  without,  their 
a$senL  1.  Becwse  they  ar^  a^ias^  con^mpn;  right, 
a^d  the  cpnstitutioq  of  New-0^H^pshMe.  2;  B^- 
ca^se  they  ai^  r^pijigaaiiM  to  the  cQnstijtution  of  th* 
Uni4ie4  St^es^  \  ^un  a^^r^  of  thi^  limjts  which 
bound  the  J4^^isi^^on  of  tb^  Cpu^t  ia  thi^  ca^e ; 
and  that  pa  this  rei^ord  ne^ing  esm  be  decided,  hitf 
the.  single  qv^sftioQ}^  wh^^h^  thei^e  ^m^  V^  repwg^ 
^ant  tp  the  cof^jstitutipq  p^  the  UnJAed  Sitates.  Y<^ 
it  may  assist  in  forming^  an  ppinioiii  o^  their^  trup^JW^ 
ture  and  character,  to  compare  them  with  those  fun- 
damental pri^iples^  ii|trpidiiic^4iptp't|iA  $tj)te  govern- 
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1819.      ments  for  the  purpose  of  limitiDg  the  exercise  of  the 

^-^^^/'^^    legislative  power,  and  which  the  constitution  of  New- 

Coiie^     Hampshire  expresses  with  great  fullness  and  acca- 

Woodwaid.    ^^y* 

It  is  not  too  much  to  assert,  that  the  legislature  of 
New-Hampshire  would  not  have  been  competent  to 
pass  the  acts  in  question,  and  to  make  them  binding 
on  the  plaintiffs  without  their  assent,  even  if  there 
had  been,  in  the  constitution  of  New- Hampshire,  or 
of  the  United  States,  no  special  restriction  on  their 
powder ;  because  these  acts  are  not  the  exercise  of  a 
power  properly  legislative.*  Their  object  and  eflect 
is  to  take  away  from  one,  rights,  property,  and  fran- 
chises, and  to  grant  them  to  another  This  is  not 
the  exercise  of  a  legislative  power.  To  justify  the 
taking  away  of  vested  rights,  there  must  be  a  forfei- 
ture; to  adjudge  upon  and  declare  which,  is  the  pro- 
per province  of  the  judiciary.  Attainder  and  con- 
fiscation are  acts  of  sovereign  power,  not  acts  of 
legislation.  The  British  parliament,  among  other 
unlimited  powers,  claims  that  of  altering  and  vaca- 
ting charters;  not  as  an  act  of  ordinary  legislation, 
but  of  uncontrolled  authority.  It  is  theoretically  om- 
nipotent. Yet,  in  modern  times,  it  has  attempted  the 
exercise  of  this  power  very  rarely.  In  a  celebrated 
instance,  those  who  asserted  this  power  in  parliament, 
vindicated  its  exercise  only  in  a  case,  in  which  it 
could  be  shown,  1st.  That  thecharter  in  question  was 
a  charter  of  political  power.  2d.  That  there  was  a 
great  and  overruling  state  necessity,  justifying  the 

a  Calder  et  ux.  v.  Ball,  3  Doll.  366. 
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Yiolation  of  the  charter.  3d  That  the  charter  had  I8i9. 
beea  abused,  and  justly  forfeited.*  The  bill  affectiiig  v.^*v^^ 
this  charter  did  not  pass.  Its  history  is  well  known.  coUege 
The  act  wnich  afterwards  did  pass,  passed  with  the 
asaent  of  the  corporation^  Even  in  the  worst  times, 
this  power  of  parliament  to  repeal  and  rescind  char- 
ters has  not  often  Jbeen  exercised.  The  illegal  pro- 
ceedings in  the  reign  of  Charl^  II.  were  under 
colour  of  law.  Judgments  of  forfeiture  were  ob- 
tained in  the  Courts.  Such  was  the  case  of  the  quo 
warranto  against  the  city  of  London,  and  the  pro- 
ceedings by  which  the  charter  of  Massachusetts  was 
vacated.  The  legislature  of  New-Hampshire  has  no 
more  power  over  the  rights  of  the  plaintiffs  than  ex- 
isted, somewhere,  in  some  department  of  govern- 
ment, before  the  revolution.  The  British  parliament 
could  not  have  annulled  or  revoked  this  grant  as  an 
act  of  ordinary  legislation.  If  it  had  done  it  at  all, 
it  could  only  have  been  in  virtue  of  that  sovereign 
power,  called  omnipotent,  which  does  not  belong  to 
any  legislature  in  the  United  States.  The  legisla- 
ture of  New-Hampshire  has  the  same  power  over 
this  charter,  which  belonged  to  the  king,  who  grant- 
ed it,  and  no  more.  By  the  law  of  England,  the 
power  to  create  corporations  is  a  part  of  the  royal 
prerogative.^  By  the  revolution,  this  power  may  bo 
considered  as  having  devolved  on  the  legislature  of 

a  Annual  Reg.  1784,  p.  160.  Parlia.  Reg.  1783.  Mr. 
Burke's  Speech  on  Mr.  Fox't  E.  L  Bill  Burke's  Works,  Vol.  III. 
p.  414.  417.  467,460.466. 

h  I  BL  dm.  472. 
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,^i».  the  State,  and  it  has  accordkigly  bee»  enetascA  hf 
^*'^^''^*^  the  leeislatote.  But  the  king  cannot  abolish  a  eeir* 
c^oHage  pointion,  Of  116 w  model  it,  or  aker  its  pawetSj  wkbMf 
WoDiins^  its  assent*  TUs  is  the  aoknowledgetci  and  well* 
known  doctrine  of  the  common  law.  ^  Whatettr 
might  have  been  the  notioli  in  former  titines,"  sayil 
Lord  MansfieM,  '^  it  is  moisC  certain  now,  tha* 
the  corporations  of  the  nnifrensitie^  arei  kij  corjMm- 
tions ;  and  than  the  crown  cannot  take  a^aj  Iraff 
them  any  rights  that  have  been  formerly  suiisisii^g 
in  them  under  old  charters  or  preserrpcive  usage.'^ 
After  forfeiture  dafy  fonnd,  tbe  king  may  r^grant  the 
franchises ;  bat  a  grant  of  franchises  already  granted^ 
and  of  which  no  forfeiture  has  been  found,  is  rmt. 
Corporate  franchises  can  only  be  forfeited  by  triri 
and  jadgmrat*  In  case  of  a  new  charter  01^  grant 
to  an  existing  corporation,  it  may  accept  or  rejiect  it 
as  it  pleases.^  It  may  accept  such  part  of  the  gnmf 
as  it  chooses,  and  reject  the  rest/  In  the  very  na^ 
ture  of  things,  a  charter  cannot  be  forced  upon  any 
body.  No  one  can  be  compelled  to  accept  a  grant; 
and  without  acceptance  the  grant  is  necessarily  void* 
k  cannot  be  pretended  that  the  tegidatnre,  as  succes- 
sor to  the  king  in  this  part  of  His  prerogative,  has  asy 
power  to  revoke,  vacate,  or  alter  this  cbarten  Iff 
therefore,  the  legislature  has  not  this  power  by  anr 

a  3  Burr.  1656. 

b  3T.  R.  ^44.     King  v.  Passmore. 

c  The  King  y.  Vice  Chancellor  of  Cambridge,  3  Burr.  1656. 
5  T.  R,  240.  per  Lord  Kedyon. 

d  Idem^  1661.  and  King  v.  Passmore,  uBi  supra. 

e  Ellis  V.  Manhall,  2  Man.  R.  277.     1  Kydon  Corp.  66,66. 
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specific  grant  contained  in  the  constitution ;  nor  as      1819. 
included  in  its  ordinary  legislative  powers ;  nor  by  ^^^^^^^^ 
reason  of  its  succession  to  the  prerogatives  of  the     CoU««« 
crown  in  this  particular;  on  what  ground  would  the  Woodwai4. 
authority  to  pass  these  acts  rest,  even  if  there  were 
no  special  prohibitory  clauses  in  the  constitution,  and 
the  bill  of  rights  P 

But  there  are  prohibitions  in  the  constitution  and 
bill  of  rights  of  New-Hampshire,  introduced  for  the 
purpose  of  limiting  the  legislative  power,  and  of  pro- 
tecting the  rights  and  property  of  the  citizens.     One 
prohibition  is,  ^^  that  no  person  shall  be  deprived  of 
his  property,  immunities  or  privileges,  put  out  of  the 
protection  of  the  law,  or  deprived  of  his  life,  liberty, 
or  estate,  but  by  judgment  of  liis  peers,  or  the  law 
of  the  land."     In  the  opinion,  however,  which  was 
given  in  the  Court  below,  it  is  denied  that  the  trus* 
tees,  under  the  charter,  had  any  property,  immunity, 
liberty  or  privilege,  in  this  corporation,  within  the 
meaning  of  this  prohibition  in  the  bill  of  rights.     It 
is  said,  that  it  is  a  public  corporation^  and  public  pro- 
perty.    That  the  trustees  have  no  greater  interest  in 
it  than  any  other  individuals.     That  it  is  not  private 
property,  which  they  can  sell,  or  transmit  to  their 
heirs  ;  and  that,  therefore^  they  have  no  interest  in  it. 
That  their  office  is  a-  public  trust  like  that  of  the  go- 
vernor, or  a  judge ;  and  that  they  have  no  more  con- 
cern in  the  property  of  the  college,  than  the  govern- 
or in  the  property  of  the  State,  or  than  the  judges  in 
the  fines  which  they  impose  on  the  culprits  at  their 
bar.     That  it  is  nothing  to  them  whether  their  pow- 
ers shall  be  extended  or  lessened,  any  more  than  it  is 
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1810.      to  the  Courts,  whether  their  jurisdiction  shall  be  m 

^^^^'^^'^^    hurged  or  dimiuished.     It  is  uecessaryT  therefiov^  H 

CoHege     iuquiie  into  the  true  nature  and  charactei  of  the  «r 

WiHi^rard.  poration,  which  was  created;  by  the*  chaifter  of  ITGft 

There  are  divepssorts  of  corporatkHus ;  aadi^ny 
htsafdy.  admilted)  that  the  legishitute  haamoiepov- 
er  over  some,  than  over  others/  Soom  oorporatiov 
aK  ism  government  and  political  arrangeflnBt ;  sscb 
ibr^rampls  as.  cities,  counties,  andtbeKywo&iarNMr 
England;  These  may  be  changedi  and  modtfeda 
public  convenience  may  require^  due  negardbeng 
always*  had  ta  the  rights  of  property.  Of  such  c&t 
^  porations^  all  who  live  within  the  limits  are  oC  coons 
obliged  to  be  members,  and  to  submit)  to  thm  dnda 
which  the  law  imposesonthem.  as  such.  Otbtf  dai 
corporations  are  for  the  advanoement  of  trade  and 
business,  such  as  banks,  iosarance  compaaies,  aid 
the  like;  These  ace  created,  not  by  general  law, 
but  usually  by  grant.  Their  constitution,  is  special 
It  is- such  as  the  legislature- sees  fit;  to  give,  anddlf 
grantees  tO' accept. 

The  corporation  in  question  is  not  a  dvUj  althcogk 
it  19^  lay  corporation.  It  is  an  ekemosjffiary  corp(^ 
ration.  It  is  a*  private  charity^  originally  fbunded'airf 
endowed'  by  anjndividual,  with  a  charter  obtained  iiv 
it  at  ^  request^  for  the  better  administration^  of  kin 
charity.  ^*  The  eleemosynary  sort  of  corporadoos 
are  such  as  are  constituted  for  the  perpetual  distribo- 
tionsof  the  free  alms  or  bounty  of  the  founder  of 
them,  to  such  persons  as  be  has  duected.     Of  thif 

a  hWoaddei.  474^     1  Bl.  Qmu  467. 
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are  all  hospitals  for  the  mlainteiiance  of  tke  pooTi      UH. 


sick,  and  impoteikt ;  and  all  colleges  both  in  our  uni-  ^^^^^^^^^^^ 
versities  and  oat  of  them.'^  EieeanosjB^  corpo^  GoU«sfe 
rations  are  fot*  the  management  of  prirate  property,  W«JkpM. 
according  to  the  will  of  the  donors.  Thej  aie  pri«^ 
vate  corporatioBs^  A  college  is  as  much  a  privatft 
corporation  as  a  hospital ;  ei^eciall j  a  oollege  fontid^ 
ed  as  this  was,  bj  private  bouilty.  A '  college  is  a 
charity.  *'  The  establishment  of  learnings"  says  Lord 
Hardwicke,  ^'  is  a  charity,  and  so  considered  in  tke 
statute  of  Elisabeth.  A  devise  to  a  college,  for  their 
benefit,  is  a  laudable  charity^  and  deserves  ^nconragfe-' 
ment.''^  The  legal  signification  of  a  chmitg  is  derivwS 
fchiefly  from  the  statute  43  ElkSi  e.  4  <'  ThMe  ^r^ 
poses,''  says  Sit  W.  Grant,  ^  aM  cdn^ddred  eht^itit^ 
bk  which  that  statate  enonerates.''*  CeUMges  WA 
emiroerated  as  thariiies  in  that  stuttrte.  The  gov^rlP 
inent,  in  these  cases,  lends  its  aid  to  pirpetAate  the 
beaeficent  intention  of  the  dono#,  by  grantliig  a  char-^ 
ter,  ander  which  his  private  charity  shall  eoutiftim  t^ 
be  disused,  after  his  d^th.  This  is  done  either  by 
incorporating  the  objeets  of  the  charity,  as^  for  kH 
stance,  the  scholars  in  a  college,  or  the  poor  ift  4 
bdspital  y  or  by  incorporating  those  who  me  to  bt) 
gOveraon^  ctr  trustees^  of  the  charity/  In  cases  of 
the  first  sort,  the  frnfider  is,  by  thfe  comnton  VaWf 
msitar.  In  early  tflAes  it  b^caaie  H  ttmxim,  that  W 
who  ga^e  the  property  asight  tegulate  it  ih  futnre. 
Cf^us  est  dare^  ejm  est  di$p(m&e.  This  right  of 
msikUion  descended  fpos^  the  founder  ta  his  hei#y  ir 


a  1  Bl.  Cbm.  47K  b  1  Fe$.  537. 

c  9  t^e$.  405.  d  1  Wooddti.  474. 
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1819.  a  right  of  property,  and  precisely  as  his  other  pro- 
^[^"^^"V  perty  went  to  his  heir  ;  and  in  default  of  heirs,  it 
CoUe^  went  to  the  King,  as  all  other  property  ^^oes  to  the 
WoodWud.  ^^^^j  f^^  the  want  of  heirs.  The  right  of  visitatioft 
arises  from  the  property.  It  grows  out  of  the  endow- 
ment The  founder  may,  if  he  please,  part  with  it, 
at  the  time  when  he  establishes  the  charity,  and  may 
vest  it  in  others.  Therefore,  if  he  chooses  that  go- 
vernors, trustees,  or  overseers,  should  be  appointed  io 
the  charter,  he  may  cause  it  to  be  done,  and  his 
potoer  of  visitation  will  be  transferred  to  them^  instead 
of  descending  to  his  heirs.  The  persons  thus  as- 
signed or  appointed  by  the  founder  will  be  visitors, 
with  all  the  powers  of  the  founder,  in  exclusicm  (tf 
his  heir.*  The  right  of  visitation  then  accrues  to 
them  as  a  matter  of  property,  by  the  gift,  transfer, 
or  appointment  of  the  founder.  This  is  a  private 
right  which  they  can  assert  in  all  legal  modes,  and 
in  which  they  have  the  same  protection  of  the  law 
as  in  all  other  rights.  As  visitors,  they  may  make 
rules,  ordinances,  and  statutes,  and  alter  and  repeal 
them,  as  far  as  permitted  so  to  do  by  the  charter.* 
Although  the  charter  proceeds  from  the  crown,  or 
the  government,  it  is  considered  as  the  will  of  the 
donor.  It  is  obtained  at  his  request.  He  imposes  it 
as  the  rule  which  is  to  prevail  in  the  dispensation  of 
his  bounty  in  all  future  times.  The  king,  or  govern* 
ment,  which  grants  the  charter,  is  not  thereby  the 
founder,  but  he  who  furnishes  the  funds.  The  gift 
of  the  revenues  is  the  foundation.''    The  leading 

a  1  Bl.  Om.  471.         6  2  T.  jR.  360,  361.         c  1  BL  Com,  48a 
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case  on  this  subject  is  Phillips  v.  Bury/    This  was       i8i9. 
an  ejiectment  brought  to  recover  the  rectory  house,  ^p[^!^^^ 
&c.  of  Exeter  College,  in  Oxford,     The  question     CoU«ge 
was,  whether  the  plaintiff  or  defendant  was  legal  rec-  Woodward, 
tor.     Exeter  College  was  founded  by  an  individual, 
and  incorporated  by  a  charter  granted   by  Queen 
Elizabeth.     The  controversy  turned  upon  the  power 
of  the  visitor,  and,  in  the  discussion  of  the  cause,  the 
nature  of  College  charters  and  corporations  was  very 
fully  considered;  and  it  was  determined  that  the 
college  was  ^ private  corporation,  and  that  the  founder 
had  a  right  to  appoint  a  visitor,  and  give  him  such 
power  as  he  thought  fit.^  The  learned  Bishop  Stilling- 
fleet's  argument  in  the  same  cause,  as  a  member  of  the 
House  of  Lords,  when  it  was  there  heard,  exhibits  very 
clearly  the  nature  of  colleges  and  similar  corporations/ 
These  opinions  received  the  sanction  of  the  House 
of  Lords,  and  they  seem  to  be  settled  and  undoubted 
law.      Where  there  is  a  charter,   vesting  proper 
powers  of  government   in    trustees^   or  governors^ 
they  are  visitors;  and   there  is  no  control  in   any      > 
body  else ;  except  only  that  the  Courts  of  Equity  or 
of  law  will  interfere  so  far  as  to  preserve  the  reve- 
nues and  prevent  the  perversion  of  the  funds,  and  to 
keep  the  visitors  within  their  prescribed  bounds/ 

a  Reported  in  1  Lord  Raymond^  5.  Comb,  265.  Holt^  715. 
1  Show,  360.     4  Mod.  106.     Skinn.  447. 

b  Lord  Holt's  judgment,  copied  from  his  own  manoscript,  is 
in  2  T,  R.  346. 

c  1  Bum$*  E^cUs,  Latv,  443. 

d  Green  v.  Rutherforth,  1  Fes.  472.  Attorney  General  v. 
Foundling  Hospital,  2  Fes.  jr.  47.  Kyd  on  Corp.  195.  Coop. 
Eq.  PL  292. 
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^^  The  foundadons  of  colleges,"  sajs  Lord  Maiu- 
fieldi  ^^  are  to  be  considered  in  two  views,  vis.  as 
they  are  corporationSj  and  as  they  are  eleemosynarf. 
As  eleemosynary,  they  are  the  creatnres  of  the  foon- 
der ;  he  may  delegate  his  power,  either  generally  or 
specially ;  he  may  prescribe  particular  modes  and 
maimers,  as  to  the  exercise  of  part  of  it.  If  he 
makes  a  general  visitor,  (as  by  the  general  words 
visitator  sit)  the  person  so  constituted  has  all  inciden- 
tal power ;  but  he  may  be  restrained  as  to  particular 
instances.  The  founder  may  appoint  a  special  visi- 
tor for  a  particular  purpose  and  no  further.  Hie 
founder  may  make  a  general  visitor ;  and  yet  ap- 
point an  inferior  particular  power,  to  be  executed 
without  going  to  the  visitor  in  the  first  instance."* 
And  even  if  the  king  be  founder,  if  he  grant  a  char- 
ter incorporating  trustees  and  governors,  they  wtt 
visitors^  and  the  king  cannot  visit^  A  subseqteM 
donation,  or  engrafted  fellowship,  falls  under  tbd 
same  general  visitatorial  power,  if  not  otherwise 
specially  provided/  In  New-Eo^land,  and  perhajis 
throughout  the  United  States,  eleemosynary  coip^* 
rations  have  been  generally  established  in  the  ktttei 
mode,  tbatisy  by  incorporating  garernor^  or  tmsiu$t 
and  vesting  in  them  the  right  of  vimtation.  SnaU 
variations  may  have  been  in  some  instances  adopted; 
as  in  the  case  of  Harvard  College,  where  some 
power  of  inspection  is  given  to  the  overseers,  hot 


a  St.  John's  CoUege,  Cambridge  v.  Todiugtoo,  1  Burr.  200. 
6  Attornej  General  v.  Middteton,  2  Fu.  328. 
c  Green  v.  Rutfaerfordi,   ubi  supra.    St.  Jofaii'«  CoHggp  v. 
Todington,  ii6t  ntpra. 
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not,  Strictly  speakiag^  a  visilator iai  poweir,  wlnck  still  fsm 
beloi^,  it  is  appehended,  to  the  feUows>  nr  meM*  ^]^I|^J^^ 
beis  of  the  corporation,  fai  geoerai^  there  are  many  CoUcf^ 
donors*  A  chartev  is  obtained^  eonqiiKMig  them  woodirai^. 
all,  or  some  of  them,  and  such  oAeni  bs  they  chocse 
ta  include,  with  the  right  of  appoindag  their  siie^ 
ce8sor&  They  are  tfauS'  the  "rimtors  of  their  owii 
charity,  and  appoinl  otfaen,  such>  as  they  may  see  fit^ 
to  exercise  the  samie  office  m  time  to  eome.  All 
such  corporations  afe  pritatei.  The  case  befese  the 
Court  b  clearly  that  of  an  elbeniosynary  corpo^ 
radon.  It  is,  in  the  strieCest  kgal  sense,  a  priiFale 
charity,  fat  King  v.  St.  Cachezine's  Hall,r  thHtcoii- 
lege  ifi  called  a  prinate  ekemosynary  lay  wrparatkm^ 
It  was  eiidowed  by  a  private  foundeo,  andi  incoipo^ 
rated  by  letters  patents  And  it  the  saave'  maaner 
was^  Dartmouth  College  founded:  and  iacorpcnrated. 
Dk'.  Wheelock  is  declai«dE  by  the  charter  t»  be  its 
foundeiu  It  waa  established  by  hm,  ea  funds  eoa^ 
tributed  and  collected  by  himsd£  As  sach  founn 
der,  he  had  ari^tof  visitation^,  which  he  assigned 
to  the  tru^ees,.  and  they  received:  it  by  his  consent 
and  appointment,,  and  held,  it  under  the  charter.^ 
He  appointed  these  trusitees  visitors!,  andindiat  re^ 
spect  to  take  plfeice  of  hi»  heic ;  as  he  rai^t  have  ap»- 
pointed  devisees'  t6  take  bis  estate,  instead  ofi  his 
heir.  Little,  probably,  (£d  he  diink,  at  that  time, 
that  the  legislature  would  ever  take  away  this  pn»«- 
perty  and  these  privileges,  and  give^  them:  ta;  otherik. 
Little  did  be  suppose,  that  this  oharten  secured  to 
him  and  his  successors  no  legal  ri^ts.^    Litlfe 

a  4  Term  Rep.  233.  h  Bl.  Com.  vh.  svpr 
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1819.       the  other  donors  think  so.     If  they  had,  the  college 
^*^^y^^  would  have  been,  what  the  university   is  now,  a 
^^cSege*    thing  upon  paper,  existing  only  m  name.     The  dh- 
merous  academies  in  New-England  have  been  esta- 
blished substantially  in  the  same  manner.     Tbejr 
hold  their  property  by  the  same    tenure,  and  bo 
other.    Nor  has  Harvard  College  any  surer  title  than 
Dartmouth  College.     It  may,   to-day,    have  more 
friends ;  but  to-morrow  it  may  have  more  enemies 
Its  legal  rights  are  the  same.     So  also  of  Yale  Col- 
lege; and  indeed  of  all  the  others.     When   the  le- 
gislature gives  to  these  institutions,  it  may,  and  does, 
accompany  its  grants   with  such   conditions  as  it 
pleases.     The  grant  of  lands  by  the  legislature  of 
New- Hampshire  to  Dartmouth  College,  in  1789,  was 
accompanied  with  various  conditions.     When  dona- 
tions are  made,  by  the  legislature,  or  others,  to  a  cha- 
rity already  existing,  without  any  condition,  or  the 
specification  of  any  new  use,  the  donation  follows  the 
nature  of  the  charity.     Hence  the  doctrine,   that  all 
eleemosynary  corporations  are  private  bodies.     They 
are  founded  by  private  persons,  and  on  private  pro- 
perty.    The  public  cannot  be  charitable  in  these  in- 
stitutions.    It  is  not  the  money  of  the  public,  but  of 
private  persons,  which  is  dispensed.     It  may  be  pub- 
lic, that  is  general,  in  its  uses  and  advantages ;  and 
the  State  may  very  laudably  add  contributions  of  its 
own  to  the  funds ;  but  it  is  still  private  in  the  tenure 
of  the  property,  and  in  the  right  of  administering  the 
funds.     If  the  doctrine  laid  down  by  Lord  Holt,  and 
the  House  of  Lords,  in  Phillips  v.  Bury,  and  recog- 
nized and  established  in  all  the  other  cases,  be  cor- 
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rect,  the  property  of  this  college  was  private  proper-  wip. 
ty  ;  it  was  vested  in  the  trustees  by  the  charter,  and  '']^^?'^^ 
to  be  administered  by  them,  according  to  the  will  of  Coiiege 
the  founder  and  donors,  as  expressed  in  the  charter.  Woodwwd. 
They  were  also  visitors  of  the  charity,  in  the  most 
ample  sense.  Tliey  had,  therefore,  as  they  contend, 
privileges^  property^  and  immunities^  within  the  true 
meaning  of  the  bill  of  rights.  They  had  rights,  and 
still  have  them,  which  they  can  assert  against  the  le- 
gislature, as  well  as  against  other  wrongdoers.  It 
makes  no  difference,  that  the  estate  is  holden  for  cer- 
tain trusts.  Thfc  legal  estate  is  still  theirs.  They 
have  a  right  in  the  property,  and  they  have  a  right  of 
visiting  and  superintending  the  trust;  and  this  is  an 
object  of  legal  protection,  as  much  as  any  other  right. 
The  charter  declares,  that  the  powers  conferred  on 
the  trustees,  are  "  privileges,  advantages,  liberties, 
and  immunities ;"  and  that  they  shall  be  forever  hold- 
en  by  them  and  their  successors.  The  New-Hamp* 
shire  bill  of  rights  declares,  that  no  one  shall  be  de- 
prived of  his  *^  property,  privileges,  or  immunities," 
but  by  judgment  of  his  peers,  or  the  liiwof  the  land. 
The  argument  on  the  other  side  is,  that  although  these 
terms  may  mean  something  in  the  \a\\  of  rights,  tliey 
mean  nothing  in  this  charter.  But  they  are  terms  of  * 
legal  signification,  and  very  properly  used  in  the 
charter.  They  are  equivalent  with  franchises. 
Blackstone  says  that  franchise  ilnd  liberty  are  used 
as  synonymous  terms.  And  after  enumerating  other 
liberties  and  franchises^  he  says,  "  it  is  likewise  a 
franchise  for  a  number  of  persons  to  be  incorporated 
and  subsist  as  a  body  politic,  with  a  power  to  main- 
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570  CASES  IN  THE  SUPREME  COURT 

1819.      tain  perpetual  succession,  and  do  other  corporate  acts ; 

jj^rtinoath  ^^^  ^^^  individual  member  of  such  corparaiion  is 
College     also  Said  to  have  a  franchise  orfreedom.^'^     Liberties 

Woodward*   IS  the  term  used  in  magna  charta^  as  including  fran- 
chises, privileges,  immunities,  and  all  the  rights  which 
belong  to  that  class.     Professor  Sullivan  says,  the 
term  signifies  the  ^^  privileges  that  some  of  the  sub- 
jects, whether  single  persons  or  bodies  corporate, 
have  above  others  by  the  lawful  grant  of  the  king ; 
as  the  chattels  of  felons  or  outlaws,  and  the  lands 
and  privileges  of  corporcUionsy^  The  privilege,  then, 
of  being  a  member  of  a  corporation,  under  a  lawfbl 
grant,  and  of  exercising  the  rights  and  powers  of  such 
member,  is  such  a  privilege,  liberty^  or  franchise^  as 
has  been  the  object  of  legal  protection,  and  the  sub* 
ject  of  a  legal  interest,  from  the  time  of  magna  charta 
to  the  present  moment.     The  plaintiffs  have  such  an 
interest  in  this  corporation,  individually,  as  they  could 
assert  and  maintain  in  a  court  of  law,  not  as  agents  of 
the  public,  but  in  their  own  right.     Each  trustee  has 
zfranchisCy  and  if  he  be  disturbed  in  the  enjoyment 
of  it,  he  would  have  redress,  on  appealing  to  the  law, 
as  promptly  as  for  any  other  injury.     If  the  other 
trustees  should  conspire  against  any  one  of  them,  to 
prevent  his  equal  right  and  voice  in  the  appointment 
of  a  president  or  professor,  or  in  the  passing  of  anj 
statute  or  ordinance  of  the  college,  he  would  be  en- 
titled to  his  action,  for  depriving  him  of  his  franchise. 
It  makes  no  difference,  that  this  property   is  to  be 
holden  and  administered,  and  these  franchises  exer- 

a 2  Bi  Com.  37.  b  SuU.  4Ut Lee. 
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cised,  for  the  purpose  of  diffusing  learning.  No  1319. 
principle  and  no  case  establishes  any  such  distilnc-  ^-^^v^*^ 
tion.  The  public  may  be  benefited  by  the  use  of  this  CoUege 
property.  But  this  does  not  change  the  nature  of  woodwani. 
the  property,  or  the  rights  of  the  owners.  The  ob- 
ject of  the  charter  may  be  public  good ;  so  it  is  in 
all  other  corporations ;  and  this  would  as  well  justi- 
fy the  resumption  or  violation  of  the  grant  in  any 
other  case  as  in  this.  In  the  case  of  an  advowson, 
the  use  is  public,  and  the  right  cannot  be  turned  to 
any  private  benefit  or  emolument.  It  is,  neverthe- 
less a  legal  private  right,  and  the  property  of  the 
owner,  as  emphatically  as  his  freehold.  The  rights 
and  privileges  of  trustees,  visitors,  or  governors  of 
incorporated  colleges,  stand  on  the  same  foundation* 
They  ate  so  considered,  both  by  Lord  Holt  and  Lord 
Hardwicke."  To  contend  that  the  rights  of  the 
plaintiffs  may  be  taken  away,  because  they  derive 
from  them  no  pecuniary  benefit,  or  private  emolu- 
ment, or  because  they  cannot  be  transmitted  to  their 
heirs,  or  would  not  be  assets  to  pay  their  debts,  is 
taking  an  extremely  narrow  view  of  the  subject. 
According  to  this  notion,  the  case  would  be  different, 
if,  in  the  charter,  they  had  stipulated  for  a  commis- 
sion on  the  disbursement  of  the  funds ;  and  they  have 
ceased  to  have  any  interest  in  the  property,  because 
they  have  undertaken  to  administer  it  gratuitously. 
It  cannot  be  necessary  to  say  much  in  refutation  of 
the  idea,  that  there  cannot  be  a  legal  interest,  or 


a  Phillips  V.  Bury.     GreeD  v.  Rutherfortb,  M  $upra.    Vide 
also  2  Black,  ei. 
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X819.       ownership,  id  any  thiog  which  does  not  jield  a  pecs^. 

^^■^^^^^^   niary  profit ;  as  if  the  law  regarded  no  rights  bat  the 
Coiicf«     rights  of  money,  and  of  viable  tangible   prop^y. 

wwl^k   Of  what  nature  are  all  rights  of  suffrage  ?     No  deo- 
tor  has  a  particular  personal  interest ;  but  each  has  a 
legal  right,  to  be  exercised  at  hb  own  discretion,  and 
it  cannot  be  taken  away  from  him.     The  exercise'of 
this  right  directly  and  very  materially  afiects  tke  pob*. 
lie  ;  much  more  so  than  the  exercise  of  the  privileges 
of  a  trustee  of  th'is  college.     Consequences  of  the 
utmost  magnitude  may  sometimes  depend  cm  the  ei* 
crcise   of  the  right  of  suffrage  by   one  or   a  few 
electors.     Nobody  was  ever  yet  heard   to  contend, 
however,  that  on  that  account  the  public  might  take 
away  the  right  or  impair  it.    This- notion  appears  to 
be  borrowed  from  no  better  source  than  the  repudi* 
ated  doctrine  of  the  three  judges  in  the   Aylesbury 
case."*  That  was  an  action  against  a  returning  oflScer, 
for  refusing  the  plaintiff's  vote,  in  the  election  of  a 
member  of  parliament.     Three  of  the  judges  of  the 
king's  bench  held,  that  the  action  could  not  be  mail- 
tained,  because,  among  other  objections,  ^'  it  fvas  not 
any  matter  of  profit,  either  in  presenti  or  in  fiUuro.^ 
It  would  not  enrich  the  plaintiff,  in  presenUj  nor 
would  it,  infuturoy  go  to  his  heirs,  or  answer  to  paj 
his  debts.     But  Lord  Holt  and  the  house  of  lonk 
were   of  another   opinion.      The  judgment  of  the 
thrte judges  was  reversed,  and  the  doctrine  they  held, 
having  been  exploded  for  a  century,  seems  now  for 
the  first  time  to  be  revived.     Individuals  have  a  right 

a  Ashby  v.  White,  2  LJ,  Raym.  938. 
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to  use  their  own  property  for  purposes  of  benevolence,       1819. 
either  towards  the  public,  or  towards  other  indivi-   ^^^'^'^ 

^  .  .  Dartmouth 

duals.  They  have  a  right  to  exercise  this  benevolence     College 
in  such  lawful  manner  as  they  may  choose  ;  and  when  WoodVari. 
the  government  has  induced  and  excited  it,  by  con- 
trading  to  give  perpetuity  to  the  stipulated  manner  of 
exercising  it^  to  rescind  this  contract,  and  seize  on 
the  property,  is  not  law,  but  violence.     Whether  the 
State  will  grant  these  franchises,  and  under  what  con* 
ditions  it  will  grant  them,  it  decides  for  itself.     But 
when  once  granted,  the  constitution  holds  them  to  bQ 
sacred,  till  forfeited  for  just  cause.     That  all  pro- 
perty, of  which  the  use  may  be  beneficial  to  the 
public,  belongs  therefore  to  the  public,  is  quite  a  new 
doctrine.     It  has  no  precedent,  and  is  supported  by 
no  known  principle.     Dr.  Wheelock  might  have  an- 
swered his  purposes,  in  this  case,  by  executing  a  pri- 
vate deed  of  trust.     He  might  have  conveyed  his 
property  to  trustees,  for  precisely  such  uses  as  are 
described  in  this  charter.      Indeed  it  appears  that 
he  had  contemplated  the  establishing  of  his  school 
in  that  manner,  and  had  made  his  will,  and  devised 
the  property  to  the  same  persons  who  were  after- 
wards appointed  trustees  in    the  charter.      Many 
literary  and  other  charitable  institutions  are  found- 
ed in  that    manner,    and    the    trust  is    renewed, 
and   conferred    on   other  persons,   /rom.  time    to 
time,  as  occasion  may   require.      In  such  a  case, 
no  lawyer  would  or  could  say,  that  the  legislature 
might  devest  the  trustees  constituted  by  deed  or  will, 
seize  upon  the  property,  and  give  it  to  other  persons, 
for  other  purposes.     And   does  the  granting  of  a 
charter,  which  is  only  done  to  perpetuate  the  trust 
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1819.      in  a  more  convenient  manner,  make  any  difierence? 

^^I^^y^  Does  or  can  this  change  the  nature  of  the  chaiitj, 
CoUege     and  turn  it  into  a  public,  political  corporation? 

Woodiraid.    Happily  we  are  not  without  authority  on  this  point 
It  has  been  considered  and  adjudged.     Lord  Hard- 
wicke  says,  in  so  many  words,  ^*  The  charter  of  the 
crown  cannot  make  a  Charity  more  or  less  publie, 
but  only  more  permanent  than  it  would   otherwise 
be."'      The   granting  of   the  corporation   is  but 
making  the  trust  perpetual,  and  does  not  alter  the  na- 
ture of  the  charity.    The  very  object  sought  in  ob- 
taining such  charter,  and  in  giving  property  to  such 
a  corporation,  is  to  make  and  keep  it  private  pro^ 
perty,  and  to  clothe  it  with  all  the  security  and  in- 
violability of  private  property.     The  intent  is,  that 
there  shall  be  a  legal  private  ownership,  and  that 
the  legal  owners  shall  maintain  and  protect  the  pro- 
perty, for  the  benefit  of  those  for  whose  use  it  was 
designed.     Who  ever  endowed  the  public  ?     Who 
ever  appointed  a  legislature  to  administer  his  cha- 
rity ?     Or  who  ever  heard,  before,  that  a  gift  to  a 
CoUegCj  or  Hospital,  or  an  Asylum,  was,  in  realitj, 
nothing  but  a  gift  to  the  State  ?    The  State  of  Ver- 
mont is  a  principal  donor  to  Dartmouth  College. 
The  lands  given  lie  in  that  State.     This  appears  in 
the  special  verdict.     Is  Vermont  to  be  considered  as 
having  intended  a  gift  to  the  State  of  New-Hampshire 
in  this  case ;  as  it  has  been  said  is  to  be  the  reason- 
able construction  of  all  donations  to  the  College  ? 
The  legislature  of  New-Hampshire  affects  to  repre- 
sent X\\Q  public,  and  therefore  claims  a  right  to  con- 

a  attorney  General  v.  Pearce,  2  Atk.  87. 
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trol  all  property  destined  to  public  use.  What  hinders  1819. 
Vermont  from  considering  herself  equally  the  repre-  ^^^^''^^^ 
sentative  of  the  public^  and  from  resuming  her  grants,  Coik^ 
at  her  own  pleasure  ?  Her  right  to  do  so  is  less  woJdwaid. 
doubtful  than  the  power  of  New-Hampshire  to  pass 
the  laws  in  question.  In  University  v.  Foy,*  the  Su* 
preme  Court  of  North-Carolina  pronounced  uncon- 
stitutional and  void,  a  law  repealing  a  grant  to  the 
University  of  North-Carolina;  although  that  Uni- 
versity was  originally  erected  and  endowed  by  a 
statute  of  the  "^tate.  That  case  was  a  grant  of  lands, 
and  the  Court  decided  that  it  could  not  be  resumed. 
This  is  the  grant  of  a  power  and  capacity  to  hold 
lands.  Where  is  the  difference  of  the  cases,  upon 
principle  ?  In  Terret  v.  Taylor,*  this  Court  decid- 
ed, that  a  legislative  grant  or  confirmation  of  lands, 
for  the  purposes  of  moral  and  religious  instruction, 
could  no  more  be  rescinded  than  other  grants.  The 
nature  of  the  use  was  not  holden  to  make  any  differ- 
ence. A  grant  to  a  parish  or  church,  for  the  pur- 
poses which  have  been  mentiimed,  cannot  be  distin- 
guished, in  respect  to  the  title  it  confers,  from  a  grant 
to  a  College  for  the  promotion  of  piety  and  learning. 
To  the  same  purpose  may  be  cited,  the  case  of  Paw- 
lett  V.  Clark.  The  State  of  Vermont,  by  statute,  in 
1 794,  granted  to  the  respective  towns  in  that  State, 
certain  glebe  lands  lying  wichin  those  towns,ybr  the 
sole  use  and  support  of  religious  worship.  In  1799, 
an  act  was  passed  to  repeal  the  act  of  1 794 ;  but  this 
Court  declared,  that  the  act  of  1794,  "  so  far  as  it 

a  2  HtywoodU  R.  6  9  CroncA,  43. 
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1819.       granted  the  glebes  to  the  towns,  cauU  not  ufierwarii 
v.i^^v^^^  be  repealed  by  the  legislaiurej  so  as  to  devest  the  rights 
College     ^f  ^  taums  under  the  grants    It  will  be  for  the  other 
Woodwaid.  ®^^  ^^  show,  that  the  nature  of  the  use  decides  the 
question,  whether  the  legislature  has  power  to  resume 
its  grants.     It  will  be  for  those  who  maintain  sach  a 
doctrine,  to  show  i\\e  principles  and  cases  upon  whick 
it  rests.     It  will  be  for  them  also,  to  6x  the  limits 
and  boundaries  of  their  doctrine,  and  to  show  what 
are,  and  what  are  not,  such  uses  as  to  give  the  l^is- 
lature  this  power  of  resumption  and  revocation.    And 
to  furnish  an  answer  to  the  cases  cited,  it  will  be  far 
them  further  to  show,  that  a  grant  for  the  use  ofuf 
support  of  religious  worship,  stands  on  other  groand 
than  a  grant  for  the  promotion  of  piety  and  leamn^. 
I  hope  enough  has  been  said  to  show,  that  the 
trustees  possessed  vested  libertiesj  privileges,  and 
immunities,  under  this  charter ;  and  that  such  liber- 
ties, privileges,  and  immunities,  being  once  lawfully 
obtaim^d  and  vested,  are  as  inviolable  as  any  vested 
rights  of  property  whatever.     Rights  to  do  certaia 
acts,  such,  for  instance,  as  the  visitation  and  super- 
intendence of  a  college,  and  the  appointment  of  its 
officers,  may  surely  be  vested  rights^  to  all  legal  in- 
tents, as  completely  as  the  right  to  possess  property. 
A  late  learned  Judge  of  this  Court  has  said,  ^*  when 
I  say,  that  a  nght  is  vested  in  a  citizen,  I  mean,  tbat 
he  has  the  power  to  do  certain  dctiansj  or  to  pos- 
sess certain  thirds,   according  to  the  law  of  the 
land.* 

a  9  Oanch,  292.  b  3  Dul.  394. 
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If  such  be  the  trae  nature  of  the  plaiatifik'  ts^tB^       ii^ig^ 
tests  under  this  charter,  what  are  the  articles  in  the   ij^^^^ 
New-Hampshire  bill  of  rig^hts  which  these  acjts  jjpr     CoUei^ 

They  infringe  the  second  oftich ;  which  says,  thart 
the  citizens  of  the  State  have  a  right  to  hold  (mi 
possess  pr(^erty*  The  plaintiffs  had  a  legal  piropei:^j 
in  this  charter ;  and  they  had  acquired  property  t^- 
der  it.  The  acts  deprive  them  of  both.  They  im- 
pair and  take  away  the  charter ;  and  they  appropri- 
ate the  property  to  new  uses,  against  their  consent. 
The  plaintiffs  cannot  now  hold  the  pro{)erty  acquired 
by  themselves,  and  which  this  article  says,  they  have 
a  right  to  bold*  They  infringe  the  iwentielh  article. 
By  that  article  it  is  declared,  that  in  questions  of 
property,  there  is  a  right  to  trial  The  plaintifis  are 
devested,  without  trial  or  judgment.  They  infringe 
the  twenty-third  article*  It  is  therein  declared,  that 
no  retrospeclpvie  laws  shall  be  passed.  This  article 
bears  directly  on  the  case.  These  acts  must  be  deem- 
ed retrospeciif9€,  within  the  settled  constrMction  of 
Aat  term.  What  a  retrospective  law  is,  has  been  de- 
cided, on  the  construction  of  this  very  article,  in  the 
Cjurcuit  Court  for  the  first  circuit.  The  learned  Judge 
of  that  circuit,  says,  ^^  every  statute  which  tgkes 
away,  or  impairs,  vested  rights,  acquired  under  exr 
isting  laws,  must  be  deemed  retrospective.***  That 
ajl  such  laws  are  retrospective,  was  decided  also  in 
the  case  of  D^sh  v.  V^  ^eek,^  where  a  most  learn- 


a  Society  v.  Wheeler,  2  Gal.  103. 
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1819.       cd  Judge  quotes  this  article  from  the  constitution  of 

^"•^"^^"^^^  New-Hampshire,  with  manifest  approbation,  as  a 

CoUe^     plain  and  clear  expression  of  those  fundamental  and 

WoodWard.  inalterable  principles  of  justice,  which  must  lie  at 

the  foundation  of  every  free  and  just  system  of  laws. 

Can  any  man  deny,  that  the  plaintiffs  had  rightSf 

under  the  charter,  which  were  legally  vested^  and 

that  by  these  acts,  those  rights  are  impaired  ?*  These 

a  "  It  is  a  principle  in  the  English  law,  as  ancient  as  the  Urn 
itself,'*  says  Chief  Justice  Kent,  in  the  case  last  citedy  **  that  a 
statute,  eren  of  its  omnipotent  parliament,  is  not  to  have  a  retro- 
spective  effect.  Nova  constitutiojuturisformatn  tmponere  d^et, 
et  non  praeteritis,  {Bracton.lib.  4,Jol.  228.  2  hut  292.)  The 
maxim  in  Bracton  was  probahly  taken  from  the  ciril  law,  for  we 
Kind  in  that  system  the  same  principle,  that  the  law-girer  camioC 
alter  his  mind  to  the  prejudice  of  a  vested  right.  JWrno  poUd 
mxUare  consilium  suum  in  alterius  ifyuriam.  {Dig,  60.  17.75.) 
This  maxim  of  Papinian  is  general  in  its  terms  ;  but  Dr.  Tay- 
lor {Elements  of  the  Civil  Law^  168.)  applies  it  directly  as  a  re^ 
stnction  upon  the  law-giver ;  and  a  declaration  in  the  code 
leaves  no  doubt  as  to  the  sense  of  the  civil  law.  Leges  et  coa- 
stitutiones  futuris  certum  est  dare  formam  negotiisj  non  ad  faeii 
praeterita  revocarij  nisi  nominatim,  et  de  praeterito  tempore ^  et 
adhuc  pendentibus  negotiis  cautum  sit.  {Cod.  1.  14.  7.)  Thi^ 
passage,  according  to  the  best  interpretation  of  the  civilians^ 
relates  not  merely  to  future  suits,  but  to  future  as  contradistin- 
guished from  past  contracts  and  vested  rights.  {Perezii  Prat' 
he,  t)  It  is,  indeed,  admitted,  that  the  prince  may  enact  a  re- 
trospective law,  provided  it  be  done  expressly ;  for  the  will  of 
the  prince,  under  the  despotism  of  the  Roman  emperors,  was 
paramount  to  every  obligation.  Great  latitude  was  anciently 
allowed  to  legislative  expositions  of  statutes  ;  for  the  separatioa 
of  the  judicial,  from  the  legislative  power,  was  not  then  dis- 
tinctly known  or  prescribed.  The  prince  was  in  the  habit  of 
interpreting  his  own  laws  for  particular  occasions.     This  was 
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acts  infringe  also,   the  thirty-seventh  article  of  the       1819. 
constitution  of  New-Hampshire ;  which  says,  that  ^J[J!j^^ 
the  powers  of  government  shall  be  kept  separate.     College 
By  these  acts,  the  legislature  assumes  to  exercise  a  woodwai^. 
judicial  power.     It  declares  afoffeiturey  and  resumes 
franchises,  once  granted,  without  trial  or  hearing. 
If  the  constitution  be  not  altogether  waste  paper,  it 
has  restrained  the  power  of  the  legislature  in  these 
particulars.     If  it  has  any  meaning,  it  is,  that  the  le- 
gislature shall  pass  no  act  directly  and  manifestly 
impairing  private  property,  and  private  privileges. 
It  shall  not  judge,  by  act.     It  shall  not  decide,  by 
act.     It  shall  not  deprive,  by  act.     But  it  shall  leave 
all  these  things  to  be  tried  and  adjudged  by  the  law 
of  the  land.     The  fifteenth  article  has  been  referred 

called  the  interlocutio  principts ;  and  this,  according  to  Huber's 
definition,  was,  quando  principes  inter  partes  loquuntury  et  jus 
dicunt.  [Praelec,  Juris,  Rom.  Vol,  H.  645.)  No  correct  civi- 
lian, and  especially  no  proud  admirer  of  the  ancient  repoblic, 
(if  any  such  then  existed,)  could  have  reflected  on  this  inter- 
ference with  private  rights,  and  pending  suits,  without  disgust 
and  indignation ;  and  we  are  rather  surprised  to  find,  that  under 
the  violent  and  irregular  genius  of  the  Roman  government,  the 
principle  before  us  should  have  been  acknowledged  and  obey- 
ed to  the  extent  in  which  we  find  it.  The  fact  shows,  that  it 
must  be  founded  in  the  clearest  justice.  Our  case  is  happily 
very  different  from  that  of  the  subjects  of  Justinian.  With  us, 
the  power  of  the  law-giver  is  limited  and  defined  ;  the  judicial 
is  regarded  as  a  distinct  independent  power  ;  private  rights  have 
been  better  understood,  and  more  exalted  in  public  estimation, 
as  well  as  secured  by  provisions  dictated  by  the  spirit  of  free- 
dom, and  unknown  to  the  civil  law.  Our  constitutions  do  not 
admit  the  power  assumed  by  the  Roman  prince  ;  and  the  prin- 
ciple we  are  considering,  is  now  to  be  regarded  as  sacred." 
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ifet9.  ^to  before.  It  dediireB,  that  fto  oAe  ^hall  be  *^  de* 
^JJJJ^^^  privxjd  of  his  property,  mmniiitips,  dr  pritileges,  but 
Coik^  by  the  jud^ent  o(  his  peers,  or  the  law  of  the  bttid.^ 
WtiwwiL  Notwithstanding  the  light  in  Mliich  file  leamdl 
Jnd«H?s  in  New-Hampshire  viewed  the  fights  of  the 
plaintiffs  cinder  the  ch^krter,  and  Which  lias  bete  he- 
fore  adverted  to,  it  is  found  to  be  admitfed,  in  Aeir 
opinion,  that  those  rights  al^  privileg^^  withiB 
the  meaning  c^  this  fifteeMk  ^hftick  of  the  bffi  ef 
rights.  Having  quoted  that  article^  they  Mj :  ^*  thai 
the  right  to  manage  the  afl^irs  of  this  college  is  a 
privilege,  within  the  meaning  of  this  ckitee  tif  the 
bill  of  rights,  is  not  to  be  doubled^*'  In  toy  liumUe 
opinion^  this  surrenders  the  point.  To  resist  the  ef- 
fect of  this  admission,  however,  the  learteed  judges 
add,  ^^  But  how  a  privilege  can  be  protected  from  the 
operation  of  the  law  of  the  land,  by  a  clause  in  the 
constitution,  declaring  that  it  shall  not  be  taken  away 
but  by  the  law  of  the  land,  is  not  very  easily  under- 
stood.^' This  answer  goes  on  the  grouod,  that  tke 
acts  in  question  are  lawB  of  the  hmd^  within  tk 
meaning  of  the  constitution.  If  they  be  so,  tlie  ail- 
ment drawn  from  this  article  is  fiilly  answered.  If 
they  be  not  so,  it  being  admitted  that  the  plaintiff* 
rights  are  ^^  privilegesy^  within  the  meaning  of  tie 
article,  the  argument  is  not  answered,  and  the  artide 
is  infringed  by  the  acts.  Are  then  tiiese  acts  of  Ae 
legislature,  which  affect  only  particular  persons  aafl 
their  particular  privileges,  laws  of  the  land  ?  Let 
this  question  be  answered  by  the  text  of  Blackstone : 
^^  And  first,  it  (i.  e.  law)  is  a  rule  :  not  a  traaaest 
sudden  order  from  a  superior^  to,  or  eoMetniDg,  a  par- 
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ticular  person ;  but  Mmethiag  permaDent,  nDiform,       1819. 
and  universal     Therefore,  a  particular  act  of  the   ^J^^^^ 
legislature  to  confiscate  the  goods  of  Titius,  or  to     College 
attaint  him  of  high  treason^  does  not  enter  into  the  ww^wawi. 
idea  of  h  municipal  law :  for  the  operation  of  this 
act  is  spent  upon  Titius  only,  and  has  no  relation  to 
the  community  in  general ;  it  is  rather  a  sentence 
than  a  law."*    Lord  Coke  ts^equally  decistre  and  em- 
phatic.   Citing  and  commenting  on  the  celebrated 
29th  chap,  of  Magna  Charta^  he  says,  <^  no  man 
shall  be  disseized,  &c.   unless  it  be  by  the  lawful 
judgment,  that  is,  rerdict  of  equals,  or  by  the  law 
of  the  landy  that  is,  (to  speak  it  once  for  aU,)  by  the 
due  course  and  process  ofhioJ^^^    Have  the  plaintiffs 
lost  their  franchises  by  ^'  due  course  and  process  of 
law  P"    On  the  contrary,  are  not  these  acts  ^'  parti- 
cular acts  of  the  legislature,  which  have  no  relation 
to  the  community  in  general,  and  which  are  rather 
sentences  than  laws  P"    By  the  law  of  the  land  is 
most  clearly  intended  the  general  law ;  a  law,  which 
hears  before  it  condemns ;  which  proceeds  upon  in- 
quiry, and  renders  judgment  only  after  trial.    The 
meaning  is,  that  every  citizen  shall  hold  his  life, 
liberty,  property,  and  immunities,  under  the  protec- 
tion of  the  general  rales  which  govern  society.   Every 
thing  which  mny  pass  under  the  form  of  an  enact- 
aient,  is  not,  tiierefore,  to  be  considered  the  law  of 
the  laod.     If  this  were  so,  acts  of  attainder,  bills  of 
pains  and  penalties,  acts  of  confiscation,  acts  revers- 
ing judgments,  amd  acts^ireetiy  transferring  one  man's 

a  1  a.  Cbm.  44.  h  Co.  In$.  46. 
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1819.  estate  to  another,  legislative  judgments,  decrees,  and 
"^^^^^^  forfeitures,  in  all  possible  forms,  would  be  the  law  erf 
College  the  land.  Such  a  strange  construction  would  render 
Wood'wanL  constitutional  provisions  of  the  highest  importance 
completely  inoperative  and  vcHd.  It  would  tend  di- 
recdj  to  establish  the  union  of  all  powers  in  the 
legislature.  There  would  be  no  general  permanoit 
law  for  courts  to  administer,  or  for  men  to  live  un- 
der. The  administration  of  justice  would  be  an 
empty  form,  an  idle  ceremony.  Judges  would  ^t  to 
execute  legislative  judgments  and  decrees ;  not  to 
declare  the  law,  or  to  adminbter  the  justice  of  the 
country.  '^  Is  that  the  law  of  the  land,"  said  Mr. 
Burke,  ^^  upon  which,  if  a  man  go  to  Westminster- 
Hall,  and  ask  counsel  by  what  tide  or  tenure  he  holds 
bis  privilege  or  estate  according  to  the  law  of  the  lani^ 
he  should  be  told,  that  the  law  of  the  land  is  not  yet 
known  ;  that  no  decision  or  decree  has  been  made 
in  his  case ;  that  when  a  decree  shall  be  passed,  be 
will  then  know  ichat  the  law  of  the  land  is?  Will 
this  be  said  to  be  the  law  of  the  land,  by  any  lawyer 
who  has  a  rag  of  a  gown  left  upon  his  back,  or  a 
wig  with  one  tie  upon  his  head  ?  "  That  the  power 
of  electing  and  appointing  the  officers  of  this  col- 
lege is  not  only  a  right  of  the  trustees  as  a  corpora- 
tion generally,  and  in  the  aggregate,  hnlthat  eacliin-' 
dividual  trustee  has  also  his  aivn  individual  franchise 
ill  such  right  of  election  and  appointment^  is  accord- 
ing to  the  language  of  all  the  authorities.  Lord  Holt 
says,  ^^  it  is  agreeable  to  reason  and  the  rules  of  law, 
that  a  franchise  should  be  vested  in  the  corporation 
aggregate,  and  yet  the  benefit  of  it  to  redound  to  the 
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particular  members,  and  tp  be  enjoyed  by  them  ia       ]8i9. 
their  private  capacity.     Where  the  privilege  of  elec-   ^^|^[^^ 
tion  is  used  by  particular  persons,  it  is  a  particular     College 
rightj  vested  in  every  particular  man.^^''  Woodwaid. 

It  is  also  to  be  considered^  that  the  president  and 
professors  of  this  college  have  rights  to  be  affected 
by  these  acts.  Their  interest  is  similar  to  that  of 
fellows  in  the  English  colleges ;  because  they  derive 
their  living  wholly,  or  in  part,  from  the  founder^s 
bounty.  The  president  is  one  of  the  trustees,  or 
corporators.  The  professors  are  not  necessarily 
members  of  the  corporation ;  but  they  are  appointed 
by  the  trustees,  are  removable  only  by  them,  and 
have  fixed  salaries,  payable  out  of  the  general  funds 
of  the  college.  Both  president  and  professors  |iave 
freelwlds  in  their  offices;  subject  only  to  be  removedy 
by  the  trustees,  as  their  legal  visitors,  for  good  cause. 
All  the  authorities  speak  of  fellowships  in  colleges 
as  freeholds^  notwithstanding  the  fellows  may  be  lia- 
ble to  be  suspended  or  removed,  for  misbehaviour,  by 
their  constituted  visitors.  Nothing  could  have  been 
less  expected,  in  this  age,  than  that  there  should  have 
been  an  attempt,  by  acts  of  the  legislature,  to  take 
away  these  college  livings,  the  inadequate,  but  the 
only  support  of  literary  men,  who  have  devoted  their 
lives  to  the  instruction  of  youth.  The  president  and 
professors  were  appointed  by  the  twelve  trustees. 
They  were  accountable  to  nobody  else,  and  could  be 
removed  by  nobody  else.  They  accepted  their  offices 
on  this  tenure.     Yet  the  legislature  has  appointed 

a  Z  Lord  Raym.  95^^ 
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1819.      Other  persons,  with  power  to  remoiTe  these  offioen, 
^^^1^^  and  to  deprive  them  of  their  livings ;  and  thoM  odm 
College     persons  have  exercised  that  power.     No  descriptioo 
Woodwud.  of  private  property  has  been  regarded  as  nmre  sacred 
than  college  livings.    Thej  are  the  estates  and  free- 
holds of  a  most  deserving  class  of  men ;  of  aehdan 
who  have  consented  to  forego  the  advantages  of  pnh 
fessional  and  public  employments,  and  to  devote  thssh 
selves  to  science  and  literature,  and  tiM  inatmctios  of 
youth,  in  the  quiet  retreats  of  academic  life.     Whs* 
tfaer,  to  dispossess  and  oust  them  ;  to  deprive  tbem  d 
their  oSice,  and  turn  them  out  of  their  livings ;  to  ds 
this,  not  by  the  power  of  their  legii  visitoiSy  or  go* 
vemors,  but  by  acts  of  the  legislature ;  and  is  do  i( 
without  forfeiture,  and  without  fault ;  Brhether  dl 
this  be  not  in  the  highest  degree  an  iadefensiUi  mi 
arbitrary  proceeding,  is  a  quenion,  of  vriiich  them 
would  seem  to  be  but  one  side  fit  for  a  lawyer  ori 
scholar  to  espouse.    Of  all  the  attempts  of  Jsoies  II. 
to  overturn  the  law,  and  the  rights  of  his  mbjecHMj 
none  was  esteemed  more  arbitrary  or  tjranied,  dw 
his  attack  on  Magdalen  College^  Oxford  :  And,  jet, 
that  attempt  was  nothing  but  to  put  out  one  prai* 
dent  and  put  in  another.     The  president  of  that  col* 
lege,  according  to  the  charter  and  statwes,  istobr 
chosen  by  the  fellows,   who  are  the  corporalon> 
There  being  a  vacancy,  the  king  chose  to  take  tk 
appointment  out  of  the  hands  of  the   fellows,  ^ 
legal  electors  of  a  president,  into  his  own   hands. 
He  therefore  sent  down  his  mandate  cammumdingfkt 
fellows  to  admit,  for  president,  a  person  of  his  nomi- 
nation ;  and  in  as  much  as  this  was  directly  against 


OF  THE  UNITED  STATES.  5tt 

the  charter  and  constkotioB  of  the  college,  he  ww      tMt% 
pleased  to  add  a  mm  obstante  daose  of  sufficiently 
coo^prebensive  import    The  fellowa  were  commandr 
ed  to  admit  the  person  mentioned  in  the  mandatcy 
^^  any  Matute^  custom  or  cotuiit^tum  to  the  contranf 
natwithstandingf  wheremth  wt  are  graeiawJ^  phased 
to  disptnsej  in  thia  ^Aoj^.''    The  ^lowa  refused 
obedience  to  this  mandate,  and  Dr«  Hough,  a  mm 
of  independence  and  character^  was  chosen  premdeul 
by  the  fellows,  according  to  the  charter  and  statutes. 
The  king  then  assumed  the  power^  in  virttm  of  hie 
prerogative,  to  send  down  ceftain  <Qmfms9umer$  to 
turn  him  out ;  which  was  done  aocordingly ;  and  Par^ 
ker,  a  creature  suited  to  the  times  put  in  his  place. 
And  because  the  president,  who  waa  i igbtfuUy  and 
legally  elected,  would  not  dehver  the'  keys^  the  doora 
toere  broken  open.    ^^  The  nation,  as  well  as  the 
university,''  says  Bishop  Burnet,''  ^Mooked  on  aU 
these  proceedings  with  just  indignation.     It  was 
thought  an  open  piece  of  robbery  and  burglary^  ¥>he^ 
men^  authorized  by  no  legal  commission^  came  and 
^fyrcibhf  turned  men  out  of  their  possession  andfree-^ 
holdJ^^    Mr.   Hume,   although  a  man  of  different 
temper,  and  of  other  sentiments,  in  some  respects, 
than  Dr.  Burnet,  speaks  of  this  arbitrary  attempt  of 
prerogative,  in  terms  not  less  decisive.     ^^  The  fNre* 
sident,  and  all  the  fellows,''  says  he,  ^^  except  fu^, 
who  complied  J  were  expelled  the  college ;  and  Pat* 
ker  was  put  in  possession  of  the  office.    This  act  of 
violence,  of  all  those  wliich  were  committed  duriipg 

€f  Hift  of  his  own  tkaoi,  vL  3.  p.  118. 
Vot.  ir.  74 
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1819.  the  reign  of  James,  is  perhaps  the  most  illegal  and 
^^J!^j^^  arbitrary.  When  the  dispensing  power  was  the 
Cd^^tt  most  strenuously  insisted  on  by  court  lawyers,  it 
W«odwud.  had  still  been  allowed,  that  the  statutes  which  re- 
gard private  property  could  not  legally  be  infringed 
by  that  prerogative.  Yet,  in  this  instance,  it  ap- 
peared that  even  these  were  not  now  secure  from  in- 
tQsion.  The  privileges  of  a  college  are  attacked; 
men  are  illegally  dispossessed  of  their  property  for 
adhering  to  their  duty,  to  their  oaths,  and  to  their 
religion."  This  measure  king  James  lived  to  re- 
pent, after  repentance  was  too  late.  When  the  char- 
ter of  London  was  restored,  and  other  measures  of 
violence  retracted,  to  avert  the  impending  revolutioOy 
the  expelled  president  and  fellows  of  Magdalen  col- 
lege were  permitted  to  resume  their  rights.  It  is  eri- 
dent  that  this  was  regarded  as  an  arbitrary  interfer- 
ence with  private  property  Yet  private  property 
was  no  otherwise  attacked,  than  as  a  person  was  ap- 
pointed to  administer  and  enjoy  the  revenues  of  a 
college,  in  a  manner  and  by  persons  not  authorized  bg 
the  constitution  of  the  college.  A  majority  of  the 
members  of  the  corporation  would  not  coniply  with 
the  king's  wishes.  A  minority  would.  The  object 
was,  therefore,  to  make  this  minority,  a  majority* 
To  this  end,  the  king's  commissioners  were  directed 
to  interfere  in  the  case,  and  they  united  with  the 
two  complying  fellotoSy  and  expelled  the  rest;  and 
thus  effected  a  change  in  the  government  of  the  col- 
lege. The  language  in  which  Mr.  Hume,  and  aH 
other  writers,  speak  of  this  abortive  attempt  of  op- 
pression, shows  that  colleges  were  esteemed  to  be,  aB 
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they  truly  are,  private  corporations,  and  the  property       i«i9. 
and  privileges  which  belong  to  them^ptivate  property,  Durtnwntb 
and  private  privileges.    Court  lawyers  were  found  to     CoU«^ 
justify  the  king  in  dispensing  with  the  laws;  that  is,  Woodwiud, 
in   assuming  and  exercising  a  Legislative  autho- 
rity.    But  no  lawyer,  not  even  a  court  lawyer, 
in  the  reign  of  king  James  the  second,  as  far  as 
appears,  was  found  to  say,  that  even  by  this  high 
authority,  he  could  infringe  the  franchises  of  the 
fellows  of  a  college,  and  take  away  their  livings. 

•  « 

Mr.  Hume  gives  the  reason ;  it  is,  that  such  fran- 
chises were  regarded,  in  a  most  emphatic  sense,  as 
private  propertyJ"  If  it  could  be  made  to  appear, 
that  the  trustees  and  the  president  and  professors  held 
their  offices  and  franchises  during  the  pleasure  of  the 
legislature,  and  that  the  property  holden  belonged  to 
the  State,  then  indeed  the  legislature  have  done  no 
more  than  they  had  a  right  to  do.  But  this  is  not  so. 
The  charter  is  a  charter  of  privileges  and  immuni- 
ties;  and  these  are  holden  by  the  trustees  expressly 
against  the  State  forever.  It  is  admitted,  that  the 
State,  by  its  Courts  of  law,  can  enforce  the  will  of 
the  donor,  and  compel  a  faithful  execution  of  the 
trust  The  plaintiffs  claim  no  exemption  from  legal 
responsibility.  They  hold  themselves  at  all  times 
answerable  to  the  law  of  the  land,  for  their  con- 
duct in  the  trust  committed  to  them.  They  ask 
only  to  hold  the  property  of  which  they  are  owners, 
and  the  franchises  which  belong  to  them,  until  they 
shall  be  found  by  due  course  and  process  of  law  to 
have  forfeited  them.     It  can  make  no  difference, 

a  Vide  a  full  account  of  this  case  in  State  Trials,  4  Ed. 
vol.  4.  p.  262. 


▼. 
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iai9.  whether  the  legislature  exercise  the  power  it  has  as^ 
^ll^^^  sumed)  by  resioviiig  the  trustees  and  the  president 
OoUese  and  professors^  direct! j,  and  by  naaoiey  or  by  appoint- 
idg  others  to  expel  them.  The  principle  b  the  samCi 
and,  in  point  of  fact,  the  result  has  been  the  same* 
If  the  entire  franchise  cannot  be  taken  awaji  neidier 
can  it  be  essentially  impaired.  If  the  trustees  aic 
legal  owners  of  the  property,  they  are  sole  ownen. 
If  they  are  visitors,  they  ate  sole  visitors.  No  one 
will  be  found  to  say,  that  if  the  legislature  may  ds 
what  it  has  done^  it  may  not  do  any  thing  and  evoj 
thing  which  it  may  choose  to  do,  relative  tq  the  pro- 
perty of  the  corporation,  and  the  privileges  of  its 
members  and  officers. 

If  the  view  which  has  been  taken  of  this  qam^ 
tion  be  at  all  correct,  this  was  an  eleemosynary  cot- 
poration ;  a  private  charity.  The  j)roperty  was  pii- 
vate  property.  The  trustees  were  visitors,  and  tbeir 
right  to  hold  the  charter,  administer  the  funds,  and 
visit  and  govern  the  college,  was  ^Jranchtse  and  pi- 
vilege,  solemnly  granted  to  them.  The  use  beiog 
public,  in  no  way  diminishes  their  legal  estate  in  the 
property,  or  their  title  to  the  franchise.  There  is  no 
principle,  nor  any  case,  which  declares  that  a  gift  to 
such  a  corporation  is  a  gift  to  the  public.  The  acts 
in  question  violate  property.  They  take  away  pri- 
vileges, immunities,  and  franchises.  They  deny  to 
the  trustees  the  protection  of  the  law  ;  and  they  aie 
retrospective  in  their  operation.  In  all  which  respects, 
they  are  against  the  constitution  of  New-Hampdiire. 
2.  The  plaintiffs  contend,  in  the  second  place,  that 
the  acts  in  question  are  repugnant  to  the  1 0th  section 
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of  the  1st  artide  of  the  constitution  of  the  United      ibio. 
States.  •  Th0  material  wdrds  of  that  section  are  t  ^^^^^ 
^^  DO  State  shall  pass  anj  bill  of  attainder,  esc  'pott    Coikfe 
fado  law,  or  law  impairing  the  oUigatioa  of  con^-  WoodMii. 
tracts*" 

The  object  of  thete  most  important  provisions  in 
the  national  constitution  has  often  been  discussed, 
both  here  and  elsewhere.  It  is  exhibited  with  great 
clearness  and  force  bj  one  of  the  distinguished  per- 
sons who  framed  that  instrument  ^^  Bills  of  attain- 
der, ex  post  facto  laws,  and  laws  impairing  the  ob- 
ligation of  contracts,  are  contrary  to  the  first  prin- 
ciples of  the  social  compact,  and  to  every  principle 
of  sound  legislation.  The  two  former  are  expressly 
prohibited  by  the  declarations  prefixed  to  some  of  the 
State  constitutions,  and  all  of  them  are  prohibited 
by  the  spirit  and  scope  of  these  fundamental  char- 
ters. Our  own  experience  has  taught  us,  neverthe- 
less, that  additional  fences  against  these  dangers 
ought  not  to  be  omitted.  Very  properly,  therefore, 
have  the  Conventbn  added  this  constitutitmal  bul^ 
wark  in  favour  of  personal  security  and  private  rights; 
and  I  am  much  deceived  if  they  have  not,  in  so  do- 
ing, as  faithfully  consulted  the  genuine  sentiments  as 
the  undoubted  interests  of  their  constituents.  The 
sober  people  of  America  are  weary  of  the  fluctuating 
policy  which  has  directed  the  public  councils.  They 
have  seen  with  regret,  and  with  indignation,  that  sqd- 
den  changes,  and  legislative  interferences,  in  cases 
affecting  personal  rights,  become  jobs  in  the  hands  of 
enterprising  and  influentiiil  speculators ;  and  snares 
to  the  more  industrious  and  less  informed  part  of  the 
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1819.  community.  They  have  sees,  too,  that  one  l^kia* 
tive  iaterference  is  but  the  link  of  a  long  chsuu  of 
repetitions ;  every  subsequent  interference  being  na- 
turally produced  by  the  effects  of  the  preceding.^* 
It  has  already  been  decided  in  this  Court,  that  t 
grant  is  a  contract,  within  the  oaeaning  of  this 
provision ;  and  that  a  grant  by  a  State  is  also  t 
contract  as  much  as  the  grant  of  an  individuaL* 

a  Letten  of  P%thliu$,  or  Thi  FedtaUit,  (No.  44.,  by  Ifr.  Ma- 
bison.) 

b  In  Fletcher  v.  Peck,  6  Cranch  87.  this  Court  says,  "  accs- 
tract  is  a  compact  hetween  two  or  more  parties,  and  is  eitber 
executory  or  executed.  An  executory  coutract  is  one  iu  which 
a  party  hinds  himself  to  do,  or  not  to  do,  a  particnlar  thiqg ; 
such  was  the  law  under  which  the  conFeyance  was  nnde  bj 
the  government.  A  contract  executed  is  one  in  which  the  ob' 
ject  of  contract  is  performed  ;  and  this,  says  Blackstoae,  dif 
fers  in  nothing  from  a  grant.  The  contract  between  Geoipa 
and  the  purchasers  was  executed  by  the  grant.  A  cootnct 
executed,  as  well  as  one  which  is  executory,  contains  oU^ 
tions  binding  on  the  parties.  A  grant,  in  its  own  oatnre, 
amounts  to  an  extinguishment  of  the  right  of  the  grantor,  an^ 
implies  a  contract  not  to  reassert  that  right.  If  under  a  iut 
construction  of  the  constitution,  grants  are  comprehended 
under  the  term  contracts,  is  a  grant  from  the  State  excloded 
from  the  operation  of  the  provision  ?  Is  the  clause  to  he  coa- 
sidered  as  inhibiting  the  State  from  impairing  the  obligation  of 
eontracts  between  two  individuals,  but  as  excluding  from  that 
inhibition  contracts  made  with  itself?  The  words  themselves 
contain  no  such  distinction.  They  are  general,  and  are  appli* 
cable  to  contracts  of  every  description.  If  contracts  made 
with  the  State  are  to  be  exempted  from  their  operation,  the 
exception  must  arise  from  the  character  of  the  contrsctiiig 
party,  not  from  the  words  which  are  employed*  Whatever 
respect  might  have  been  felt  for  the  State  sovereignties,  it  is  not 
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II  has  also  been  decided,  that  a  grant  by  a  State       1819. 


before  the  revolution,  is  as  moch  to  be  protected  as  a   _ 
grant  since.*    But  the  case  of  Terret  v.  Taylor,  be-     CoUege 
fore  cited,  is  of  all  others  most  pertinent  to  the  present  woodvikidL 
argument.     Indeed,  the  judgment  of  the  Court  in 
that  case  seems  to  leave  little  to  be  argued  or  decided 
in  this.^    This  Court,  then,  does  not  admit  the  doc^ 

to  be  disguised,  U)at  the  framers  of  the  coDBtitotioD  yiewed* 
with  some  appreheDsion,  the  violent  acts  which  might  grow 
out  of  the  feelings  of  the  momeot ;  and  that  the  people  of  the 
United  States,  in  adopting  that  instrument,  hare  manifested  a 
determination  to  shield  themselves,  and  their  property,  froitf 
the  effects  of  those  sudden  and  strong  passions  to  which  men 
are  exposed.  The  restrictions  on  the  legislative  power  of  the 
States,  are  obviously  founded  in  this  sentiment ;  and  the  con- 
stitution of  the  United  States  contains  what  may  be  deemed  a 
bill  of  rights,  for  the  people  of  each  State.'* 

a  New- Jersey  v.  Wilson,  7  Cranch,  164, 

6  *'  A  private  corporation,"  says  the  Court,  "  created  by 
the  legislature,  may  lose  its  franchises  by  a  mtitner  or  a  nonuter 
of  them ;  and  they  may  be  resumed  by  the  government  under  a 
judicial  judgment  upon  a  quo  warranto  to  ascertain  and  enforce 
the  forfeiture  This  is  the  common  law  of  the  land,  and  is  a 
tacit  condition  annexed  to  the  creation  of  every  such  corpora- 
lion.  Upon  a  change  of  government,  too,  it  may  be  admitted 
that  such  exclusive  privileges  attached  to  a  private  corpora- 
tion as  are  inconsistent  with  the  new  government,  may  be  abo- 
lished. In  respect,  also,  to  public  corporations  which  exist 
•nly  for  public  purposes,  such  as  counties,  towns,  cities,  Uc. 
the  legislature  may,  under  proper  limitations,  have  a  right  to 
•hange,  modify,  enlarge,  or  restrain  them,  securing,  however, 
the  property  for  the  use  of  those  for  whom  and  at  whose  ex^ 
pense  it  was  originally  purchased.  But  that  the  legislature  can 
lepeal  statutes  creating  private  corporations,  or  confirming  to 
^•m  property  already  acquired  under  the  faith  of  previoQ» 
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iai9.  tnne^  that  a  legislatiire  can  repeal  statutes  creating 
>^^y^  private  corpofationa.  If  it  canaot  repeal  them  ah«>- 
Coitego  gether^  of  cour^  it  caaoot  repeal  any  part  of  diemi 
WoQdvai^  or  impair  them,  or  essentially  alter  them,  vf  ithont  the 
consent  of  the  corporators.  If,  therefore,  it  has 
been  shown  that  this  college  is  to  be  regarded  as  s 
private  charity,  this  case  is  embraced  within  the  veiy 
terms  of  that  decision.  A  grant  of  corporate  pow- 
ers and  privileges  is  as  much  a  amtract  as  a  grant  of 
land.  What  proves  all  charters  of  this  sort  t9 
be  contracts  J  is,  that  they  must  be  accepted,  to 
give  them  force  and  efiect.  If  they  are  not  accept- 
ed they  are  void.  And  in  the  case  of  an  eiist- 
ing  corporation,  if  a  new*  charter  is  given  it,  it  wetj 
even  accept  part,  and  reject  the  rest  In  Rex  v.  Vibe 
Chancellor  of  Cambridge,'  Lord  Mansfield  sajs, 
^^  there  is  a  vast  deal  of  difference  between  a  new 
charter  granted  to  a  new  corporation,  (who  most 
take  it  as  it  is  given,)  and  a  new  charter  given  to  a 
corporation  already  in  being,  and  acting  either  under 
a  former  charter,  or  under  prescriptive  usage.  The 
latter,  a  corporation  already  existing,  are  not  obliged 
to  accept  the  new  charter  in  toto,  and  to  receive  either 
all  or  none  of  it ;  they  may  act  partly  under  it,  and 

laws,  and  by  each  repeal  can  yeit  the  property  of  snch  corpo- 
rations ezclasiTely  in  the  State,  er  dispose  of  the  same  to  fQob 
purposes  as  they  please,  withoqt  the  consent  or  default  of  the 
corporators,  we  are  not  prepared  to  admit ;  and  we  think  oar 
selves  standing  upon  the  principles  of  natural  justice,  upon  tiie 
fundamental  laws  of  every  free  goremment,  upon  the  spirit  and 
letter  of  the  constitution  of  the  United  States,  and  upon  the 
decisions  of  Biost  respectable  judicial  tribonal?,  in  r^sistia^ 
such  a  doctrine.'' 

a  3  Burr,  1656. 
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partly  under  tbeir  old  charter  or  prescription.    The      isit. 
validity  of  these  new  charters  must  turn  uiwn  theac-   ^-^^v"^^ 

Dartmoiitb 

ceptance  of  them.''  In  the  same  case,  Mr.  Justice  College 
Wilmot  says,  '^  It  is  the  concurrence  and  acceptance  woodim^ 
of  the  university  that  gives  the  farce  to  the  charter  of 
the  crown.''  In  the  King  v.  Passmore,*  Lord  Ken* 
yon  observes,  ^^  some  things  are  clear :  when  a  cor- 
poration exists,  capable  of  discharging  its  functions, 
the  crown  cannot  obtrude  another  charter  upon  them ; 
they  may  either  accept  or  reject  it*'*  In  all  cases  re- 
lative to  charters,  the  acceptance  of  them  is  uniformly 
alleged  in  the  pleadings.  This  shows  the  general 
understanding  of  the  law,  that  they  are  grants,  or 
contracts ;  and  th^iparties  are  necessary  to  give  them 
force  and  validity.  In  King  v.  Dr.  Askew,'  it  i$ 
said,  ^^  The  crown  cannot  oblige  a  man  to  be  a  cor*^ 
porator  without  his  consent ;  he  shall  not  be  subject 
to  the  inconveniences  of  it,  without  accepting  it  and 
assenting  to  it."  These  terms,  ^  acceptance^^^  and 
**  assent^^  are  the  very  language  of  contract.  In 
Ellis  V.  Marshall,''  it  was  expressly  adjudged,  that 
the  naming  of  the  defendant,  among  others,  in  an  act 
of  incorporation  did  not,  of  itself,  make  him  a  coT'' 
porator ;  and  that  his  assent  was  necessary  to  that 
end.  The  Court  speak  of  the  act  of  incorporation 
as  a  grants  and  observe,  ^^  that  a  man  may  refuse  a 
grant^  whether  from  the  government  or  an  individual, 
seems  to  be  a  principle  too  clear  to  require  the  sup* 
port  of  authorities."    But  Mr.  Justice  Buller,  in  King 


a  3T,  R.  240.  b  Fide  also,  1  Kyd.  on  Cor,  66. 

e  4  Burr.  2200.  d  2  Mais.  R.ltn. 
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1819.      V.  Passmore,  furnishes,  if  possible,  a  still  more  direct 
^Jj^l^j^l^   and  explicit  authority.     Speaking  of  a  corporatiott 
College     for  government,  he  sajs,  ^^  I  do  not  know  how  to 
Woodwaid.   fea^n  on  this  point  better  than  in  the  manner  urged 
by  one  of  the  relator's  counsel,  who  considered  the 
grant  of  incorporation  to  be  a  compact  between  the 
crown  and  a  certain  number  of  the  subjects,  the  lat- 
ter of  whom  undertake,  in  consideration  of  the  pii- 
vileges  which  are  bestowed,  to  exert  themselves  for 
the  good  government  of  the  place."    This  language 
applies,  with  peculiar  propriety  and  force,  to  the  case 
before  the  Court.     It  was  in  consequence  of  the 
**  privileges  bestowed,"  that  Dr.  Wheelock  and  his 
associates,  undertook  to  exert  themselves  for  the  in- 
struction and  education  of  youth  in  this  college;  and 
it  was  on  the  same  consideration  that  the  founder 
endowed  it  with  his  property.     And  because  cbv- 
ters  of  incorporation  are  of  the  nature  of  contracts^ 
they  cannot  be  altered  or  varied,  but  by  conseot  of 
the  original  parties.     If  a  charter  be  granted  by  the 
king,  it  may  be  altered  by  a  new  charter  granted  bf 
the  king,  and  accepted  by  the  corporators.     But  if 
the  first  charter  be  granted  by  parliament,  the  eon- 
sent  of  parliament  must  be  obtained  to  any  altera- 
tion*  In  King  v.  Miller,"  Lord  Kenyon  says,  *^  Where 
a  corporation  takes  its  rise  from  the  king's  charter, 
the  king  by  granting,  and  the  corporation  by  accept- 
ing)  another  charter,  may  alter  it,  because  it  is  done 
with  the  consent  of  all  the  parties  who  are  compe- 
tent to  consent  to  the  alteration."^   There  are,  in  this 

aeT.R.  277. 

b  Fide  alto,  2  Bro.  Ch.  R.  662.  Ex  parte  Bolton  School. 
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oase,  all  the  essential  constituent  parts  of  a  contract  isip. 
There  is  something  to  be  contracted  about :  there  are  ^-^^^^^^ 
parties,  and  there  are  plain  terms  in  which  the  agree-  coU^e 
ment  of  the  parties,  on  the  subject  of  the  contract,  is  ^oodwari. 
expressed.  There  are  mutual  considerations  and  in- 
ducements. The  charter  recites,  that  the  founder, 
on  his  part,  has  agreed  to  establish  his  seminary  in 
New-Hampshire,  and  to  enlarge  it,  beyond  its  origi- 
nal design,  among  other  things,  for  the  benefit  of  that 
province ;  and  thereupon  a  charter  is  given  to  him  and 
his  associates,  designated  by  himself,  promising  and 
assuring  to  them,  under  the  plighted  faith  of  the  State, 
the  right  of  governing  the  college,  and  administering 
its  concerns,  in  the  manner  provided  in  the  charter. 
There  is  a  complete  and  perfect  grant  to  them  of  all 
the  power  of  superintendance,  visitation,  and  govern- 
ment. Is  not  this  a  contract  ?  If  lands  or  money  had 
been  granted  to  him  and  his  associates,  for  the  same 
purposes,  such  grant  could  not  be  rescinded.  And  is 
there  any  difference,  in  legal  contemplation,  between 
a  grant  of  corporate  franchises,  and  a  grant  of  tangi- 
ble property  ?  No  such  difference  is  recognized  in 
any  decided  case,  nor  does  it  exist  in  the  common 
apprehension  of  mankind. 

It  is  therefore  contended,  that  this  case  falls  within 
the  true  meaning  of  this  provision  of  the  constitution^ 
as  expounded  in  the  decisions  of  this  Court ;  that  the 
charter  of  1 769,  is  a  contract,  a  stipulation,  or  agree- 
ment ;  mutual  in  its  considerations,  express  and  for- 
mal in  its  terms,  and  of  a  most  binding  and  solemn 
nature.    That  the  acts  in  question  impair  this  con* 
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iai9«  tfact^  has  already  been  safficientlj  shown.  Tbey 
^f^Y^  repeal  and  abrogate  its  most  essential  parts. 
CoU«ro  Much  has  heretofore  been  said  on  the  neeessihf  ot 
WMiiiptfd.  admitting  such  a  power  in  the  legislature  as  has  been 
assumed  in  this  case.  Many  cases  of  possible  evil 
have  been  imagined,  which  might  otherwise  be  widi- 
oot  remedy.  Abuses,  it  is  contended,  might  arne  is 
the  management  of  such  institutions,  which  the  o^ 
dinary  courts  of  law  would  be  unable  to  corred. 
But  this  is  only  another  instance  of  that  habit  of  sup- 
posing extreme  cases,  and  then  of  reasoning  fteis 
them,  which  is  the  constant  refuge  of  those  who  9n 
obliged  to  defend  a  cause  which,  upon  its  merits,  is 
indefensible.  It  would  be  sufiicient  to  say,  in  as^ 
swer,  that  it  is  not  pretended,  that  there  was  here 
any  such  case  of  necessity.  But  a  still  more  satis- 
factory answer  is,  that  the  apprehension  of  dasgsr 
is  groundless,  and,  therefore,  the  whole  argumest 
fails.  Experience  has  not  taught  us  that  there  is 
danger  of  great  evils  or  of  great  inconvenience  from 
this  source.  Hitherto,  neither  in  our  own  country 
nor  elsewhere,  have  such  cases  of  necessity  occurred. 
The  judicial  establishments  of  the  State  are  prfr* 
sumed  to  be  competent  to  prevent  abuses  and  no^ 
Istions  of  trust,  in  cases  of  this  kind,  as  well  as  in  all 
others.  If  they  be  not,  they  are  imperfect,  and  their 
amendment  would  be  a  most  proper  subject  for  legis- 
hitive  wisdom.  Under  the  government  and  protec- 
tion of  the  general  laws  of  the  land,  those  iastita* 
tions  have  always  been  found  safe,  as  well  as  oseAtl. 
They  go  on  with  the  progress  of  society,  accono* 
dating  themselves  easily,  without  sudden  change  or 
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violence,  to  the  alterations  which  take  place  in  its       tBt9. 
condition ;  and  in  the  knowledge,  the  habits,  and  ^"j^^^^ 
pursuits  of  xnen.    The  English  colleges  were  found-     €«ii«s« 
ed  in  Catholic  ages.    Their  religion  was  reformed  WoodNrmni. 
with  the  general  reformation  of  the  nation ;  and  they 
aM  suited  perfectly  well  to  the  purpose  of  educating 
the  protestant  youth  of  modern  times.    Dartmouth 
College  was  estaMished  under  a  charter  granted  by 
the  provincial  government ;  but  a  better  constitution 
for  a  college,  or  one  more  adapted  to  the  condition  of 
things  under  the  present  government,  in  all  materml 
respects,  could  not  now  be  framed.    Nothing  in  it 
was  found  to  need  alteratioti  at  the  revolution.    The 
wise  men  of  that  day  saw  in  it  one  of  the  best  hopes 
of  future  times,  and  commended  it,  as  it  was,  with 
parental  care,  to  the  protection  and  guardianship  of 
the  government  of  the  State.    A  charter  of  more 
liberal  sentiments,  of  wiser  provisions,  drawn  with 
more  care,  or  in  a  better  spirit,  could  not  be  ex*- 
pected  at  any  time,  or  from  any  source.    The  college 
needed  no  change  in  its  organization  or  government 
That  which  it  did  need  was  the  kindness,  the  patron- 
age, the  bounty  of  the  legislature ;  not  a  mock  ele«' 
vation  to  the  character  of  a  university,  without  the 
solid  benefit  of  a  shilling's  donation  to  sustain  the 
character ;  not  the  swelling  and  empty  authority  of 
establishing  institutes  and  other  colleges     This  un- 
substantial pageantry  would  seem  to  have  been  in 
derision  of  the  scanty  endowment  and  limited  means 
of  an  unobtrusive,  but  useful  and  growing  seminary. 
Least  of  all  was  there  a  necessity,  or  pretence  of  ne- 
cessity, to  infringe  its  legal  rights,  violate  its  firaa- 
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1819.      chises  and  privileges,  and  pour  upon  it  these  over- 


^^^  \vhelmiDg  streams  of  litigation.  But  this  argumeoti 
Coii0g6     from  necessity  J  would  equally  appl  j  in  all  other  cases. 

Woodward.  I^  it  be  well  founded,  it  would  prove,  that  whenevn 
any  inconvenience  or  evil  should  be  experienced  bam 
the  restrictions  imposed  on  the  legislature  by  the 
constitution,  these  restrictions  ought  to  be  disregaid- 
ed.  It  is  enough  to  say,  that  the  people  have  thoaghl 
otherwise.  They  have,  most  wisely^  chosen  to  take 
the  risk  of  occasional  inconvenience  from  the  want 
of  power,  in  order  that  there  might  be  a  settled  limit 
to  its  exercise,  and  a  permanent  security  against  its 
abuse.  They  have  imposed  prohibitions  and  re- 
straints ;  and  they  have  not  rendered  these  altogether 
vain  and  nugatory  by  conferring  the  power  of  dis- 
pensation. If  inconvenience  should  arise,  wUck 
the  legislature  cannot  remedy  under  the  power  cos- 
ferred  upon  it,  it  is  not  answerable  for  such  mcoB- 
venience.  That  which  it  cannot  do  within  the  limits 
prescribed  to  it,  it  cannot  do  at  all.  No  legislature 
in  this  country  is  able,  and  may  the  time  never  come 
when  it  shall  be  able,  to  apply  to  itself  the  memon- 
ble  expression  of  a  Roman  pontiff;  ^^  Ldcct  hocDi 
JURE  non possumits^  tH}lufnus  tamen  de  plenitudikk 

POTESTATIS." 

The  case  before  the  Court  is  not  of  ordinary  im- 
portance, nor  of  every  day  occurrence.  It  affects 
not  this  college  only,  but  every  college,  and  all  tbe 
literary  institutions  of  the  country.  They  have 
flourished,  hitherto,  and  have  become  in  a  high  de- 
gree respectable  and  useful  to  the  community.  They 
have  all  a  common  principle  of  existence,  the  invic 
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lability  of  their  charters.     It  will  be  a  dangerous,  a      I8>t. 
most  dangerous  experiment,  to  hold  these  institu-  Dmrtmouth 
tions  subject  to  the  rise  and  fall  of  popular  parties,     CoUegt 
and  the  fluctuations  of  political  opinions.     If  the  Woodwaid.' 
franchise  may  be  at  any  time  taken  away,  or  impair- 
ed, the  property  also  may  be  taken  away,  or  its  use 
perverted.     Benefactors  will  have  no  certainty  of 
effecting  the   object  of  their  bounty ;  and   learned 
men  will  be  deterred  from  devoting  themselves  to  the 
service  of  such  institutions,  from  the  precarious  title 
of  their  offices.     Colleges  and  halls  will  be  deserted 
by  all  better  spirits,  and  become  a  theatre  for  the 
eontention  of  politics.     Party  and  faction  will  be 
cherished  in  the  places  consecrated  to  piety  and  learn- 
ing.   These  consequences  are  neither  remote  nor 
possible  only.     They  are  certain  and  immediate. 

When  the  Court  in  North-Carolina  declared  the 
law  of  the  State,  which  repealed  a  grant  to  its  uni- 
versity, unconstitutional  and  void,  the  legislature  had 
the  candour  and  the  wisdom  to  repeal  the  law.  This 
example,  so  honourable  to  the  State  which  exhibited 
it,  is  most  fit  to  be  followed  on  this  occasion.  And 
there  is  good  reason  to  hope,  that  a  State  which 
has  hitherto  been  so  much  distinguished  for  tempe- 
perate  councils,  cautious  legislation,  and  regard  to 
law,  will  not  fail  to  adopt  a  course  which  will  ac- 
cord with  her  highest  and  best  interest,  and,  in  no 
small  degree,  elevate  her  reputation.  It  was  for 
many  obvious  reasons  most  anxiously  desired,  that 
the  question  of  the  power  of  the  legislature  over  this 
charter  should  have  been  finally  decided  in  the 
State  Court.     An  earnest  hope  was  entertainei) 
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that  the  judges  of  that  Coort  might  have  riewed 
the  case  in  a  light  favourable  to  the  rights  of  the 
CoiUge     trustees.  That  hope  has  failed.   It  is  here  that  those 
Woodwaid.  ^S^^^  ^^^  "^^  ^^  ^  mahntained,  or  they  are  pros- 
trated forever.     Omnia  alia  perfugia  banarwny  stdh 
ta,  consiKay  atmfta,  jura  ceciderunt.     Quern  etim 
ium  appellem?   quern  obtestarf  quern  imploremf 
fisi  hoc  hco,  nisi  apud  vos^  nisi  per  toSyjudiceSy  sa- 
lutem  nostramy  quae  spe  exigua  extremaque  pendely 
temerimus;  nihil  est  pneterea  quo  confugere  posi- 
mus. 

Mr.  HolmeSy  for  the  defendant  in  error,  argued, 
that  the  prohibition  in  the  constitution  of  the  United 
States,  which  alone  gives  the  Court  jurisdiction  in 
this  case,  did  not  extend  to  grants  of  political  power; 
to  contracts  concerning  the  internal  government  and 
police  of  a  sovereign  State.  Nor  does  it  extend  to 
contracts  which  relate  merely  to  matters  of  cinl  in- 
stitution, even  of  a  private  nature.  Thus  marriage 
is  a  contract,  and  a  private  contract ;  but  relating 
merely  to  a  matter  of  civil  institution,  which  every 
society  has  an  inherent  right  to  regulate  as  its  own 
wisdom  may  dictate,  it  cannot  be  considered  as  widi- 
in  the  spirit  of  this  prohibitory  clause.  Divorces  on* 
questionably  impair  the  obligation  of  the  nuptial 
contract ;  they  change  the  relations  of  the  marriage 
state,  without  the  consent  of  both  the  parties,  and 
thus  come  clearly  within  the  letter  of  the  prohibi- 
tion. But  surely,  no  one  will  contend,  that  there  is 
locked  up  in  this  mystical  clause  of  the  constitution 
a  prohibition  to  the  States  to  grant  divorces,  a  power 
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jpeciiliarly  appropriate  to  domestic  legislatioD,  audi  i8i9. 
which  has  been  exercised  in  every  age  and  na^*  ^Dilr^oa^ 
tion  where  civilization  has  produced  that  coirapticHi  csitogv 
x)f  manners,  which,  unfortunately,  requires  this  M-  WMdMi^. 
medy.  Still  less  can  a  contract  concerning  a  pilbiio 
ofiice  to  lie  exercised,  or  duty  to  be  performed,  be  in^^ 
eluded  within  this  prohibition.  The  Convention  whd 
framed  the  constitution,  did  not  intend  to  intdHlare  in 
the  exercise  of  the  political  powers  reserved  to  the 
State  governments.  That  was  left  to  be  regulated  by 
their  own  local  laws  and  constitutions ;  with  this  ex* 
ception  only,  that  the  Union  should  guarantee  to 
each  State  a  republican  {&nn  of  government,  and  de* 
fend  it  against  domestic  insurrection  and  rebellion» 
Beyond  this,  the  authwities  of  the  Union  have  no 
right  to  interfere  in  the  exercise  €(  the  powers  re*- 
served  to  the  State.  They  are  sovereign  and  inde- 
pendent in  their  own  sphere.  If,  for  example,  the 
legislature  of  a  particular  State  should  attempt  to 
deprive  the  judges  of  its  Courts  (who,  by  the  State 
constitution,  held  their  places  during  good  behaviour) 
of  their  offices  without  a  trial  by  impeachment ;  or 
should  arbitrarily  and  capriciously  increase  the  num«' 
ber  of  the  judges  so  as  to  give  the  preponderancy  in 
judicature  to  the  prevailing  political  fection,  would 
it  be  pretended  that  the  minority  could  resist  such  a 
law,  upon  the  ground  of  its  impairing  the  obligation 
of  a  contract?  Must  not  the  remedy,  if  any  where 
existing,  be  found  m  the  interposition  of  some  State 
authority  to  enforce  the  provisions  of  the  Smte  con- 
stitution ?  The  education  of  youth,  and  the  encou- 
ragement of  the  arts  and  sciences,  is  one  of  the  most 
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1819.  important  objects  of  civil  governmeot.*  B  j  our  coa* 
^^^^^^  stitutioos,  it  is  left  exclusively  to  the  States,  with  the 
Coii^gtt  exception  of  copy  rights  and  patents.  It  was  in  the 
Woodvaid.  exercise  of  this  duty  of  government,  that  this  char- 
ter was  originally  granted  to  Dartmouth  College. 
Even  when  first  granted  under  the  colonial  goveni- 
ment,  it  was  subject  to  the  notorious  authority  of  the 
British  parliament  over  all  charters  containing  grants 
of  political  power.  It  might  have  been  rei'oked  or 
modified  by  act  of  parliament/  The  revolution, 
which  separated  the  colony  from  the  parent  country, 
dissolved  all  connexion  between  this  corporatioo  and 
the  crown  of  Great  Britain.  But  it  did  not  destroy 
that  supreme  authority  which  every  political  society 
has  over  its  public  institutions.  That  still  remained, 
and  was  transferred  to  the  people  of  New  Hamp- 
shire. They  have  not  relinqubhed  it  to  the  govern- 
ment of  the  United  States,  or  to  any  department  of 
that  government  Neither  does  the  constitution  of 
New-Hampshire  confirm  the  charter  of  Dartmouth 
College,  so  as  to  give  it  the  immutability  of  the  fun- 
damental law.  On  the  contrary,  the  constitution  of 
the  State  admonishes  the  legislature  of  the  duty  of 
encouraging  science  and  literature,  and  thus  seems 
to  suppose  its  power  of  control  over  the  scientific  and 
literary  institutions  of  the  State.  The  legislauue 
had,  therefore,  a  right  to  modify  this  trust,  the  origi- 
nal object  of  which,  was  the  education  of  the  Indian 
and  English  youth  of  the  province.  It  is  not  neces- 
sary to  contend,  that  it  had  the  right  of  wholly  di- 

^  FatUl,  I.I.C.U.  s.  112, 113.         6   1  BL  Com.  4SS. 
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verting  the  fund  from  the  original  object  of  its  pioas  ]8i9. 
and  benevolent  founders.  Still  it  mua(t  be  insisted.  ^^^"^^^ 
that  a  regal  grant,  with  a  regal  and  colonial  policy,  College 
necessarily  became  subject  to  the  modification  of  a  Woodwaid. 
republican  legislature,  whose  right,  and  whose  duty 
it  was,  to  adapt  the  education  of  the  youth  of  the 
country  to  the  change  in  its  political  institutions.  It 
is  a  corollary  from  the  right  of  self-government. 
The  ordinary  remedies  which  are  furnished  in  the 
Court  for  a  misuser  of  the  corporate  franchises,  are 
not  adapted  to  the  great  exigencies  of  a  revolution  in 
government.  They  pre-suppose  a  permanently  es- 
tablished order  of  things,  and  are  intended  onty  to 
correct  occasional  deviations,  and  minor  mischiefs. 
But  neither  a  reformation  in  religion,  nor  a  revolu* 
tion  in  government,  can  be  accomplished  or  confirmed 
by  a  writ  of  quo  warranto  or  mandamus.  We  do 
not  say,  that  the  corporation  has  forfeited  its  charter 
for  misuser;  but  that  it  has  become  unfit  for  use  by 
a  change  of  circumstances.  Nor  does  the  lapse  of 
time  from  1776  to  18>6,  infer  an  acquiescence  on  the 
part  of  the  legislature,  or  a  renunciation  of  its  right 
to  abolish  or  reform  an  institution,  which  being  of  a 
public  nature,  cannot  hold  its  privileges  by  prescrip- 
tion. Our  argument  is,  that  it  is,  at  all  times,  liable 
to  be  new  modelled  by  the  legislative  wisdom,  in- 
structed by  the  lights  of  the  age. 

The  conclusion  then  is,  that  this  charter  iis^  not 
such  a  contract  as  is  contemplated  by  the  constitu- 
tion of  the  United  States ;  that  it  is  not  a  contract 
of  a  private  nature,  concerning  property  or  other  pri- 
vate interests :  but  that  it  is  a  grant  of  a  public  oa*^ 
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1819.      ture,  for  public  purpoa^Si  relad?Q  to  the  iQjteniat  ph 

"^tT^^^^  venunent  and  police  of  a  State,  and,  therefore,  liable 

Coiiegr«     to  be  revoked  or  modified  bj  the  supreme  power  of 

WoodForth  that  State. 

Supposiog,  however,  this  to  be  a  ccmtraot  such  as 
was  meant  to  be  included  in  the  constitutjcnal  pro- 
hibition, is  its  obligation  impaired  by  these  acts  of 
the  legislature  of  New-Hampshire  ? 

The  title  of  the  acts  of  the  27th  of  June,  and  die 
18th  of  December,  1816,  shows  that  the  legislatife 
will  and  intention  was  to  amend  th^  charter,  aod 
enlarge  and  improve  the  corporation.  If  bj  a  tech- 
nical fiction  the  grant  of  the  charter  can  be  con* 
sidered  as  a  contract  between  the  lUng  (or  the  State) 
and  the  corporators,  the  obligation  of  that  contract 
is  not  impaired ;  but  is  rather  enforced^  \}j  these  acts, 
which  continue  the  same  corporation,  for  the  sams 
objects,  under  a  new  name.  It  is  well  settled,  that 
a  mere  change  of  the  name  of  a  corporation  vrill  not 
affect  its  identity.  An  addition  to  the  number  oC  the 
colleges,  the  creation  of  new  fellowships,  or  an  in* 
crease  of  the  number  of  the  trustees,  do  not  impair 
the  franchises  of  the  corporate  body.  Nor  is  the 
franchise  of  any  individual  corporator  iaipaired.  hi 
the  words  of  Mr.  Justice  Ashurst,  in  the  case  of  the 
King  V.  Passmore,''  <^  the  members  of  the  old  bodj 
have  no  injury  or  injustice  to  complain  of,  for  they 
are  all  included  in  the  new  charter  of  incorporation ; 
and  if  any  pf  them  do  not  become  members  of  the 
new  incorporation,  but  refuse  to  accept,  it  is  their 

a  3  T,  £.  244. 
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ovnn  fault''    What  rights  which  are  secured  bj  this      tei9« 
alleged  contract  are  invaded  by  the  acts  of  the  legis- 


lature  ?  Is  it  the  nght  of  properiy^  or  of  privileges  f  CoiksQ 
It  is  not  the  former,  because  the  corporate  body  is  wooSwaxdi 
not  deprived  of  the  least  portion  of  its  property.  If 
it  be  the  personal  privileges  of  the  corporators  that 
are  attacked,  these  must  be  either  a  common  and 
universal  privilege,  such  as  the  right  of  suffrage, 
for  interrupting  the  exercise  of  which  an  action 
would  lie ;  or  they  must  be  monopolies  and  exclusive 
privileges,  which  are  always  subject  to  be  regulated 
and  modified  by  the  supreme  power  of  the  State. 
Where  a  private  proprietary  interest  is  coupled  with 
the  exercise  of  political  power  or  a  public  trust,  the 
charters  of  corporations  have  frequently  been  amend- 
ed by  legislative  authority.*  In  charters  creating  ar- 
tificial persons  for  purposes  exclusively  private,  and 
not  interfering  with  the  common  rights  of  the  citi- 
zens, it  may  be  admitted  that  the  legislature  cannot 
interfere  to  amend  without  the  consent  of  the  grantees. 
The  grant  of  such  a  charter  might  perhaps  be  con- 
sidered as  analogous  to  a  contract  between  the  State 
and  private  individuals,  affecting  their  private  rights, 
and  might  thus  be  regarded  as  within  the  spirit  of 
the  constitutional  prohibition.  But  this  charter  is 
merely  a  mode  of  exercising  one  of  the  great  powers 
pf  civil  government.  Its  am^idment,  or  even  repeal, 
can  no  more  be  considered  as  the  breach  of  a  con- 
tract, than  the  amendment  or  repeal  of  any  other  law. 
Such  repeal  or  amendment  is  an  ordinary  act  of  public 

«  Gray  y.  The  Portland  Bank,  3  Mm.  R.  364.    The  Com- 
monwealth ?.  Bird,  12  Man.  R,  448. 
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1819.       legislation,  and  not  an  act  impairiDg  the  obligatiQii 
^^^^^"^^  of  a  contract  between  the  government  and  prirate 
College     citizens,  under  which  personal  immunities  or  propri- 
Weodward.  ^^^7  interests  are  rested  in  them. 

The  Attorney- GenercUf  on  the  same  side,  stated, 
that  the  only  question  properly  before  the  Court  was, 
whether  the  several  acts  of  the  legislature  of  New- 
Hampshire,  mentioned  in  the  special  verdict,  are  re- 
pugnant to  that  clause  of  the  constitution  of  the 
United  States,  which  provides,  that  no  State  shall 
*'  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts." 

Beside  its  intrinsic  difficulty,  the  extreme  delicacy 
of  this  question  is  evinced  by  the  sentiments  expressed 
by  the  Court,  whenever  it  has  been  called  to  act  on 
such  a  question.*  In  the  case  of  Fletcher  v.  Peck, 
the  Court  says,  "  The  question  whether  a  law  be  void 
for  its  repugnancy  to  the  constitution,  is,  at  all  times, 
a  question  of  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  in  the  affirmative,  in  a  doubtful 
case.  The  Court,  when  impelled  by  duty  to  render 
such  a  judgment,  would  be  unworthy  of  its  statioii 
could  it  be  unmindful  of  the  solemn  obligation  which 
that  station  imposes.  But  it  is  not  on  slight  impli- 
cation and  vague  conjecture  that  the  legislature  is  to 
be  pronounced  to  have  transcended  its  powers,  and  its 
acts  are  to  be  considered  as  void.  The  oppositioa 
between  the  constitution  and  the  law  should  be  such 

a  Caldcr  el  ux.  v.  Bull  et  ux,  3  DalL  392,  394,  395.  Fletch- 
er V.  Peck,  6  Cranch,  87.  New- Jersey  v.  Wilson,  7  CraH*h^ 
164.     Terret  r.  Taylor,  9  Cranchy  43. 
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ijbat  the  judge  feels  a  cfear  and  strong  conviction  of      ^i^- 
their  incompatilHlity  with  each  other."'*    In  Calder  Dutmcmik 
et  ux.  V.  Bull  et  tix^  Mr.  Justice  Chace  expressed     Cdieg* 
himself  with  his  usual  emphatic  energy,  and  said,  WoodwasidL 
^^  I  will  not  decide  any  law  to  be  void,  but  in  a  very 
clear  case. "     Is  it,  then,  a  very  clear  case  that  these 
acts  of  New- Hampshire  are  repugnant  to  the  con- 
stitution of  the  United  States? 

1.  Are  they  bills  of  attainder?  The  elementary 
writers  inform  us,  that  an  attainder  is  ^'  the  stain  or 
corruption  of  the  blood  of  a  criminal  capitally  con- 
demned.'^^ True  it  is,  that  the  Chief  Justice  says, 
in  Fletcher  v.  Peck,''  that  a  bill  of  attainder  may 
atfect  the  life  of  an  individual,  or  may  coniSscate  his 
estate,  or  both.  But  the  cause  did  not  turn  upon 
this  point,  and  the  Chief  Justice  was  not  called  upon 
to  weigh  with  critical  accuracy  his  expressions  in 
this  part  of  the  case.  In  England,  most  certainly, 
the  first  idea  presented  is  that  of  corruption  of  blood, 
and  consequent  forfeiture  of  the  entire  property  of 
the  criminal,  as  the  regular  and  inevitable  conse^ 
quences  of  a  capital  conviction  at  common  law. 
Statutes  sometimes  pardon  the  attainder,  and  merely 
forfeit  the  estate.  But  this  forfeiture  is  always  com- 
plete and  entire.  In  the  present  case,  however, 
it  cannot  be  pretended  that  any  part  of  the  estate  of 
the  trustees  is  forfeited,  ^nd,  if  a  part,  certainly  not 
the  whole. 

2.  Are  these  acts  ^^  laws  impairing  the  obligatipu 

«  6  Cranch,  128.  b  3  DaU.  395. 

c  4  BL  Com.  380.  d  6  Cranch,  138. 
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1819^.  of  contracts?"  The  mischiefs  actoallj  efyisring  at 
^J|^^[|^  the  time  the  constitution  was  estab&hed,  and  which 
^^Uage  were  intended  to  be  remedied  by  tfab  prohibitarjr 
Wtodmi^  cbase,  will  show  the  naUire  of  the  contracts  con* 
templated  by  its  authors*  It  was  the  iaviohibiljtj 
of  private  contracts,  and  private  rights  acquired 
under  them,  which  was  intended  to  be  protected ;' 
and  not  contracts  which  are  in  their  natme 
matters  of  civil  poUce,  nor  grsmts  by  a  State  of 
power,  and  even  property,  to  individusds^  in  trust  to 
be  administered  for  purposes  merely  public.  ^  The 
prohibitions  not  to  make  any  thing  but  gold  and  s3- 
ver  coin  a  tender  in  payment  of  debts,  aad  not  to  pass 
any  law  impairing  the  obligation  of  contracts,^  aajs 
Mr.  Justice  Chace,  ^^  were  inserted  to  aec»ire  pmote 
rigkuy^  The  cases  determined  in  (his  Court,  91a»- 
trate  the  same  construction  of  this  clause  of  the  coi^ 
stitution.  Fletcher  v.  Peck  was  a  case  where  a 
State  legislature  attempted  to  revoke  its  grant,  so  m 
to  devest^a  beneficial  estate  in  lands ;  a  vested  estate; 
an  actual  conveyance  to  individuals  as  their  private 
property.^  In  the  case  of  New-Jersey  v.  Wihon^ 
there  was  an  express  contract  contained  in  a  puUid 
treaty  of  cession  with  the  Indians,  by  which  the  pri- 
vilege of  perp^'nial  exemption  from  taxation  was  iiH 
delibly  impressed  upon  the  lands,  and  could  not  be 
taken  away  without  a  violation  of  the  public  faith 

«  The  Federalist,  No.  44.    I  Tueket^'s  Bl.  Cbm.  part  f .  Ap- 
pendix, 312. 

h  Calder  ei  ux.  v.  Bull  Hvfi.3  Doll.  390. 
c  6  Cranch,  87, 
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solemnly  pledged/    Terret  v.  Taylor  was  also  a  case      1619. 
of  an  attempt  to  devest  an  interest  in  lands  actually   ^^!J^j^ 
vested  under  an  act  amounting  to  a  contract.*    In  all     Cdiege 
those  instances,  the  property  was  held  by  the  gran-*  Woo^wn^ 
tees,  and  those  to  whom  they  had  conveyed,  benefit 
cially,  and  under  the  sanction  of  contracts^  in  the  oN 
dinary  and  popular  signification  of  that  term.     But 
this  is  an  attempt  to  extend  its  obvious  and  natural 
meaning,  and  to  apply  it  by  a  species  of  legal  fiction 
to  a  class  of  cases  which  have  always  been  supposed 
to  be  within  the  control  of  the  sovereign  power. 
Charters  to  public  corporations  for  purposes  of  public 
policy  are  necessarily  subject  to  the  legislative  dis- 
cretion, which  may  revoke  or  modify  them  as  the 
continually  fluctuating  exigencies  of  the  society  may 
require.     Incorporations  for  the  purposes  of  educa- 
tion and  other  literary  objects,  in  one  age,  or  under 
one  form  of  government^  may  beeome  unfit  for  their 
office  in  another  age,  or  under  another  government 

This  charter  is  said  to  be  a  contract  between  Doc- 
tor Wheelock  and  the  king  ;  a  contract  founded  on  a 
donation  of  private  property  by  Doctor  Wheelock. 
It  is  hence  inferred,  that  it  is  a  private  eleemosynary 
corporation ;  and  the  right  of  visitation  is  said  to  be 
in  the  founder  and  his  heirs ;  and  that  the  State  can 
have  no  right  to  interfere,  because  it  is  neither  thi» 
founder  of  this  charity,  nor  contributor  to  it. 

But  if  the  basis  of  thfs  argument  is  removed,  what 
becomes  of  the  superstructure  ?  The  fact  that  Doc- 
tor Wheelock  was  a  contributor,  is  not  found  by  tba 

a  7  Cranch,  164.  ft  9  Cranchf  43. 
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1819.      special  verdict ;  and  not  having  been  such  in  tnithi 
^1^^^^  it  cannot  be  added  under  the  agreement  to  amend 
Coiwgo     the  special  verdict    The  jury  find  the  chartery  aad 
WoodwuC  ^^^  ^^^^  ^^  recite  that  the  colleige  was  a  private 
foundation  by  Doctor  Wheelock.    On  the  contraiyv 
th^  real  state  of  the  case  is,  that  he  was  the  prelec- 
tor ;  that  he  had  a  school  on  his  own  plantationy  for 
the  education  of  Indians ;  and  through  the  assistance 
of  others  had  been  employed  for  several  years  is 
doathing,  maintainingt  and  educating  them.    He 
solicited  contributions,  and  appointed  others  to  sdi* 
cit.    At  the  foundation  of  the  collie,  the  institotioii 
was  removed  from  his  estate.    The  honours  p^id  to 
him  by  the  charter  were  the  reward  of  past  senriceii 
and  of  the  boldness,  as  well  as  piety,  of  the  prvgect. 
The  State  has  been  a  contributpr  of  fundm  and  this 
fact  is  found.    It  ist  therefore,  not  a  private  ohaiitf, 
but  a  public  institution ;  subject  to  be  modified,  al- 
tered, and  regulated,  by  the  supreme  power  of  db 
State. 

This  charter  is  not  a  contract  within  the  true  la- 
tent of  the  constitution.  The  acts  of  New-Hasop- 
shire,  varying  in  some  degree  the  forms  of  the  char- 
ter, do  not  impair  the  obligation  of  a  contract. 

In  a  case  which  is  really  a  case  of  contract,  there 
is  no  difficulty  in  ascertaining  who  are  the  ooatract* 
ing  parties.  But  here  they  cannot  be  fixed.  Doe- 
tor  Wheelock  can  only  be  saiid  to  be  a  party,  on  the 
ground  of  bis  contributing  funds,  and  thus  beii^tiie 
founder  and  visitor.  That  ground  being  removed, 
he  ceases  to  be  a  party  to  the  contract.  Are  the  other 
contributors  alluded  to  in  the  charter,  and  enume- 
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rated  by  Belknap  in  his  history  of  New-Hampshiief  i8s9. 
are  they  contracting  parties  ?  They  are  not,  before  ^^^^^^^^ 
the  Court ;  and  even  if  they  were,  with  whom  did  CoU^fv 
they  contract  ?  With  the  King  of  Great  Britain  ? 
He,  too,  is  not  before  the  Court ;  and  has  declared,  by 
his  Chancellor,  in  the  case  of  the  Attorney  General 
y.  The  City  of  Liondon,^  that  he  has  no  longer  any 
connexion  with  these  corporations  in  America*  Haa 
the  State  of  New-Hampshire  taken  his  place  ?  Nei-» 
ther  is  that  State  before  the  Court,  nor  can  it  be  as  a 
party,  originally  defendant.  But  suppose  this  to  be 
a  contract  between  the  trustees,  and  the  people  of 
New-Hampshire.  A  contract  is  always  for  the  be^ 
nefit  and  advantage  of  some  person.  This  contract 
cannot  be  for  the  benefit  of  the  trustees.  It  is  for  the 
use  of  the  people.  The  cestui  gtte  use  is  always  the 
contracting  party ;  the  trainee  has  noting  to  do  with 
stipulating  the  terms.  The  people  then  grant  powers 
for  their  own  use.  It  is  a  contract  with  themselves  I 
But  if  the  trustees  are  parties  on  one  side,  What 
do  they  give,  and  what  do  they  receive  ?  They  give 
their  time  and  labour.  Every  society  has  a  right  la 
the  services  of  its  members  in  places  of  piiblio  trusi 
and  duty.  A  town  appoints,  under  the  authority  of 
the  State,  an  overseer  of  the  poor,  or  of  the  high- 
ways. He  givesy  reloetantly^  his  labour  and  services ; 
he  receives  nothing  in  return  but  the  privilege  of 
giving  his  labour  and  services.  Such  appointments 
to  offices  of  public  trust  have  never  been  considered 

a  The  Attorney  General  v.  The  City  of  London,  3  Bro.  Ck. 
Ciu.  171.     1  Fes.jnn.  243. 
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18191.  as  contracts  which  the  sovereign  aothwity  was  not 
competent  to  rescind  or  modify.  There  can  be  no 
contract  in  which  the  party  does  not  receive  some 
personal,  private,  individual  benefit  To  make  this 
charter  a  contract,  and  a  private  contract,  there  most 
be  a  private  beneficial  interest  vested  in  the  party 
who  pays  the  consideration.  What  is  the  private  be- 
neficial interest  vested  in  the  party  in  the  fvesent 
case  ?  The  right  of  appointing  the  president  and.jHO- 
fessors  of  the  college,  and  of  estabh'shing  erdinanoes 
for  its  government,  &c.  But  to  make  these  rights 
an  interest  which  will  constitute  the  end  and  object 
of  a  contract,  the  exercise  of  these  rights  must  be  for 
the  private  individual  advantage  of  the  trustees. 
Here,  however,  so  far  from  that  being  the  fact,  it  is 
solely  for  the  advantage  of  the  public ;  for  the  ia- 
terests  of  piety  and  learning.  It  veas  upon  these 
principles  that  Lord  Kenyon  determined,  in  the  case 
of  Weller  v.  Foundling  Hospital^""  that  the  gbveraor 
and  members  of  the  corporation  were  competent  wit- 
nesses, because  they  were  trustees  of  a  public  charity, 
and  had  no  private  personal  interest  It  is  not  m^uit 
to  deny  that  mere  right— a  franchise-— an  incorporeal 
hereditament,  may  be  the  subject  of  a  contract ;  hot 
it  must  always  be  a  direct,  individual,  beneficial  in* 
terest  to  the  party  who  takes  that  right  The  rights 
of  municipal  corporators  are  of  this  nature.  The 
right  of  suffrage  there  belongs  beneficially  to  the 
individual  elector,  and  is  to  be  exercised  for  his  own 
exclusive  advantage.     It  is  in  relation  to  these  town 

a  Pcuke'$  N.  P.  Cos.  154. 
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corporations  that  Lord  Kenyon  speaks,  when  he  says,      1819. 
that  the  king  cannot  force  a  new  charter  upon  them/  Dartoontk 
This  principle  is  established  for  the  benefit  of  all  the     CoU^o 
corporators.     It  is  accompanied  by  another  principle,   Woo^rui. 
without  which  it  would  never  have  been  adopted: 
the  power  of  proposing  amendments  at  the  desire  of 
those  for  whose  benefit  the  charter  was  granted. 
These  two  principles  work  together  for  the  good  of 
the  whole.     By  the  one,  these  municipal  corporations 
are  saved  from  the  tjrranny  of  the  crown ;  and  by  the 
other,  they  are  preserved  from  the  infinite  perpetuity 
of  inveterate  errors.    But  in  the  present  case  there 
is  no  similar  qualification  of  the  immutability  of  the 
charter,  which  is  contended  for  in  the  argUmen^t  on 
the  other  side.    But  in  truth,  neither  the  original 
principle,  nor  its  qualification,  apply  to  this  case ;  for 
there  is  here  no  such  beneficial  interest  and  individual 
property  as  are  enjoyed  by  town  corporators. 

3.  But  even  admitting  it  to  be  a  case  of  contract, 
its  obligation  is  not  impaired  by  these  legislative  acts. 
What  vested  right  has  been  devested  ?  None !  The 
former  trustees  are  continued.  It  is  true,  that  new 
trustees  are  added,  but  this  afibrds  no  reasonable 
ground  of  complaint.  The  privileges  of  the  House 
of  Lords  in  England  are  not  impaired  by  the  intro- 
duction of  new  members.  The  old  corporation  is 
not  abolished,  for  the  foundation  as  now  regulated 
is  substantially  the  same.  It  is  identical  in  all  its  es- 
sential constituent  parts,  and  all  its  former  rights  are 
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iU  <^AS£a  IN  THE  SUPREME  COURT 

1819.      preserved  and  confinned.^  The  change  of  name  dots 
^;|[^^^  not  change  its  original  rights  and  firaachiaes.*    Bj 
c<^i^g%     the  revolution  which  separated  this  country  from  the 
Woodmid.  British  empire,  all  the  powers  of  the  British  govern* 
ment  devolved  on  the  States.    The  legislamerf 
New-Hampshire  then  became  doathed  with  all  the 
powers,  both  of  the  king  and  parliament,  over  then 
public  institutions.     On  whom,  then,  did  the  tide  to 
the  property  of  this  college  fail  ?     if  before  the  le* 
volution  it  was  beneficiaUy  vested  in  any  ptivate  in- 
dividuals, or  corporate  body,  I  do  not  contend  tbi 
the  revolution  devested  it,  and  gave  it  to  the  Scatft 
But  it  was  not  before  vested  benefieiaUy  in  the  tnis* 
tees.    The  use  unquestionably  belonged  to  the  pecH 
pie  of  New-Hampshire,  who  vi^re  the  ce$tiwf  qm 
tru^.    The  legal  estate  was  indeed  vested  in  the 
trustees  before  the  revolation  by  virtue  of  the  lojal 
charter  of  1769.    But  that  charter  was  destroyed  Iff 
the  revolution,'  and  the  legal  estate,  of  coarse^  fell 
upon  those  who  held  the  equitable  estate — upon  the 
people.     If  those  who  were  trustees,  carried  on  the 
duties  of  the  trust  after  the  revolution,  it  most  haie 
been  subject  to  the  power  of  the  people.      If  it  be 
said,  that  the  State  gave  its  implied  assent  to  the 
terms  of  the  old  charter,  then  it  must  be  snbject  to  all 
the  terms  on  which  it  was  granted ;  and  among  these, 
to  the  oath  of  allegiance  to  the  king.    But  if  to  avoM 

«  See  the  Major  of  Colchester  v.  Seaber,  3  Burr.  1S66. 
h  1  Sand.  344.  n.  1.    Luttrel's  Case,  4  Co.  Rep*  87. 
c  Attorney  General  v.  City  of  London,  3  Bro.  Ok.  Ca$.  171. 
S.  C.  1  Ftt.jun.  143.' 
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this  concessiw,  it  be  said,  that  the  charter  must  have      I819. 
been  so  far  modified  aa  to  adapt  it  to  the  character  of  j^rtmoaUi 
the  new  government,  and  to  the  change  in  out  civil     Coitege 
institutions ;  that  is  precisely  what  we  contend  for.  Woodwna^ 
These  civil  institutions  must  be  modified,  and  adapts 
0d  to  the  mutations  of  society  and  manners.    They 
belong  to  the  people,  are  established  for  their  benefit, 
and  ought  to  be  subject  to  their  authority. 

Mr.  Hopkinson,  in  reply,  insisted,  that  the  whole 
argument  on  the  other  side  proceeded  on  an  assump* 
tion  which  was  not  warranted,  and  coold  not  be  main^ 
tained.  The  corporation  created  by  this  charter  is 
called  a  public  corporation.  Its  members  are  said 
to  be  public  officers^  and  agents  of  government.  They 
were  officers  of  the  king,  it  is  said,  before  the  revo* 
lution,  and  they  are  officers  of  the  State  since.  But 
upon  what  authority  is  all  this  taken  ?  What  is  the 
acknowledged  principle  which  decides  thus  of  this 
corporation  ?  Where  are  the  cases  in  which  such  a 
doctrine  has  ever  prevailed  ?  No  case,  no  book  of 
authority,  has  been,  or  can  be,  cited  to  this  purpose. 
Every  writer  on  the  law  of  corporations,  all  the  cases 
in  law  and  equity,  instruct  us  that  collies  are  re^ 
garded  in  law  as  private  eleemosynary  corporations, 
especially  colleges  founded,  as  thb  was,  by  a  private 
founder.  If  this  settled  princi{de  be  not  overthrown, 
there  is  no  foundation  for  the  defendant's  argument. 
We  contend  that  this  charter  is  a  contract  between  the 
government  and  the  members  of  the  corporation  ere- 
ated  by  it.  It  is  a  contract,  because  it  is  a  grant  of 
valuable  rights  ^d  privileges ;  and  every  grant  im- 
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plies  a  contract  not  to  resame  the  thing  granted. 
Public  offices  are  not  created  by  contract  or  by  char- 
ter.  They  are  provided  for  by  general  laws.  Judges 
and  magistrates  do  not  hold  their  offices  under  char- 
ters. These  offices  are  created  by  public  laws, 
for  public  political  purposes,  and  filled  by  appoint- 
ments made  in  the  exercise  of  political  powff. 
There  is  nothing  like  this  in  the  origin  of  tiie 
powers  of  the  plaintiffs.  Nor  is  there  in  their  duties, 
any  more  than  in  their  origin,  any  thing  which  likeoi 
them  to  public  political  agents.  Their  duties  ait 
such  as  they  themselves  have  chosen  to  assume,  id 
relation  to  a  fund  created  by  private  benefaction,  for 
charitable  uses.  These  duties  relate  to  the  instnK- 
tion  of  youth :  but  instructors  of  youth  are  not  poih 
lie  officers.  The  argument  on  the  other  side,  if  k 
proves  any  thing,  will  prove  that  professors,  mastei^ 
preceptors,  and  tutors,  are  all  political  persons  and 
public  officers :  and  that  all  education  is  necessarilj 
and  exclusively  the  business  of  the  State.  The  con- 
futation of  such  an  argument  lies  in  stating  it.  Tlie 
trustees  of  this  college  perform  no  duties,  and  have 
no  responsibility  in  any  way  connected  with  the  civil 
government  of  the  State.  They  derive  no  compen- 
sation for  their  services  from  the  public  treasury* 
They  are  the  gratuitous  administrators  of  a  private 
bounty ;  the  trustees  of  a  literary  establishmoit, 
standing,  in  contemplation  of  law,  on  the  same 
foundation  as  hospitals,  and  other  charities.  It  is 
true,  that  a  college,  in  a  popular  sense,  is  a  public  in- 
stitution, because  its  uses  are  public,  and  its  benefits 
may  be  enjoyed  by  all  who  choose  to  enjoy  thenu 
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But  in  a  legal  and  technical  sense^  they  are  not  pub-  lei^. 
lie  institutions,  but  private  charities.  Corporations  ^.^'v'^w/ 
may,  therefore,  be  very  well  said  to  be  for  public  use,  coUeg^ 
of  which  the  property  and  privileges  are  yet  private*  ^-^1^^^ 
Indeed,  there  may  be  supposed  to  be  an  ultimate  re- 
ference to  the  public  good,  in  granting  all  charters  of 
incorporation ;  but  this  does  not  change  the  property 
from  private  to  public.  If  the  property  of  this  cor- 
poration be  public  property,  that  is,  property  belong- 
ing  to  the  State,  when  did  it  become  so  ?  It  was 
once  private  property ;  when  was  it  surrendered  to 
the  public  ?  The  object  in  obtaining  the  charter,  was 
not  surely  to  transfer  the  property  to  the  public,  but 
to  secure  it  forever  in  the  hands  of  those  with  whom 
the  original  owners  saw  fit  to  entrust  it.  Whence, 
then,  that  right  of  ownership  and  control  over  this 
luroperty,  which  the  legislature  of  New-Hampshire 
has  undertaken  to  exercise  ?  The  distinction  between 
public,  political,  or  civil  corporations,  and  corporations 
for  the  distribution  of  private  charity,  is  fully  ex- 
plained, and  broadly  marked,  in  the  cases  which  have 
been  cited,  and  to  which  no  answer  has  been  given. 
The  hospital  of  Pennsylvania  is  quite  as  much  a 
public  corporation,  as  this  college.  It  has  great 
funds,  most  wisely  and  beneficently  administered.  Is 
it  to  be  supposed,  that  the  legislature  might  rightfully 
lay  its  hands  on  this  institution,  violate  its  charter,  and 
direct  its  funds  to  any  purpose  which  its  pleasure 
might  prescribe  ?  The  property  of  this  college  was 
private  property  before  the  charter;  and  the  chartser 
has  wrought  no  change  in  the  nature  or  title  of  this 
property.    The  school  had  existed  as  a  chari^  scbod. 
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1819.  for  years  before  the  charter  was  granted.  During 
^^^^y^^  this  time  it  was  manifestly  a  private  charity.  The 
CoUe^  case  cited  from  Atkyns,  shows,  that  a  charter  does  not 
Woodward.  ^^^^  ^  charity  more  public,  but  only  more  perma- 
nent. Before  he  accepted  the  eharter,  the  founder 
of  this  college  passessed  an  absolute  right  to  the  pro- 
perty with  which  it  was  endowed,  and  also  the  right 
flowing  from  that,  of  administering  and  applying  it 
to  the  purposes  of  the  charity  by  him  established. 
By  taking  the  charter,  he  assented  that  the  right  to 
the  property,  and  the  power  of  administering  it,  should 
go  to  the  corporation  of  which  he  and  others  were 
members.  The  beneficial  purpose  to  which  the  pro- 
perty was  to  be  used,  was  the  consideration  on  the 
part  of  the  government  for  granting  the  charter.  The 
perpetuity  which  it  was  calculated  to  give  to  the  cha- 
rity, was  the  founder's  inducement  to  solicit  it  6j 
this  charter,  the  public  faith  is  solemnly  pledged,  that 
the  arrangement  thus  made  shall  be  perpetual.  In 
consideration  that  the  founder  would  devote  his  pro- 
perty to  the  purposes  beneficial  to  the  public,  the  go- 
vernment has  solemnly  covenanted  with  him  to  se- 
cure the  administration  of  that  property  in  the  bands 
of  trustees  appointed  in  the  charter.  And  yet  the 
argument  now  is,  that  because  he  so  devoted  hispro- 
perty  to  uses  beneficial  to  the  public,  the  governmeflt 
m^y^  for  that  reason,  assume  the  control  of  it^  and  tale 
it  out  of  those  hands  to  which  it  was  confided  by  the 
charter.  In  other  words,  because  the  founder  has 
strictly  performed  the  contract  on  his  part,  the  go- 
vernment, on  its  part,  is  at  liberty  to  violate  it.  This 
argument  is  equally  unsound  in  morality  and  in  law. 


OF  THE  UNITED  STATES.  619 

The  founder  proposed  to  appropriate  his  property,  and       1819. 
to  render  his  services,  upon  condition  of  receiving  a    ^^'>^''^^ 
charter  which  should  secure  to  him  and  his  associates     College 
certain  privileges  and  immunities.     He  undertook  the  woodwmid. 
discharge  of  certain  duties,  in  consideration  of  obtain- 
ing certain  rights.    There  are  rights  and  duties  on  both 
sides.     On  the  part  of  the  founder,  there  is  the  duty 
of  appropriating  the  property,  and  of  rendering  the 
services  imposed  on  him  by  the  charter,  and  the  right 
of  having  secured  to  him  and  his  associates  the  ad- 
ministration of  the  charity,  according  to  the  terms 
of  the  charter,  forever.     On  the  part  of  the  govern- 
ment, there  is  the  duty  of  maintaining  and  protecting 
all  the  rights  and  privileges  conferred  by  the  cliar- 
ter,  and  the  right  of  insisting  on  the  compliance  of 
the  trustees  with  the  obligations  undertaken  by  them, 
and  of  enforcing  that  compliance  by  all  due  and  re- 
gular means.     There  is  a  plain,  manifest,  reasonable 
stipulation,  mixed  up  of  rights  and  duties,  which  can- 
not be  separated  but  by  the  hand  of  injustice  and 
violence.    Yet  the  attempt  now  is  to  break  the  mu- 
tuality of  this  stipulation  ;  to  hold  the  founder's  pro- 
perty, and  yet  take  away  that  which  was  given  him 
as  the  consideration  upon  which  he  parted  with  his 
property.     The  charter  was  a   grant  of  valuable 
powers  and  privileges.     The  State  now  claims  the 
right  of  revoking  this  grant,  without  restoring  the 
consideration  which  it  received  for  making  the  grant. 
Such  a  pretence  may  suit  despotic  power.     It  may 
succeed  where  the  authority  of  the  legislature  is 
limited  by  no  rule,  and  bounded  only  by  its  will.     It 
may  prevail  in  those  systems  in  which  injustice  is 
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1819.      not  always  unlawful,  and  where  neither  the  fimda- 


mental  constitution  of  the  governmeiit  sets  any  Ui 
Coikc*  to  power,  nor  any  just  sentunent  or  moral  feeuog 
Woodwaid.  affords  a  practical  restraint  against  a  power  which  ia 
its  theory  is  unlimited.  But  it  cannot  preyail  in  the 
United  States,  where  power  is  restrained  by  constiUi- 
tional  barriers,  and  where  no  legislature  is,  even  ia 
theory,  invested  with  all  sovereign  powers.  Suppose 
Dr.  Wheelock  had  chosen  to  establish  and  perpetuate 
this  charity  by  his  last  will,  or  by  a  deed,  in  which  k 
had  given  the  property,  appointed  the  trustees,  pro- 
vided for  their  succession,  and  prescribed  their  dudes 
Could  the  legislature  of  New-Hampshire  have  broken 
in  upon  this  gift,  changed  its  parties,  assumed  the  ap- 
pointment of  the  trustees,  abolished  its  stipulations  asd 
regulations,  or  imposed  others  ?  This  will  hardly  be 
pretended,  even  in  this  bold  and  hardy  argument— aod 
why  not?  Because  the  gift,  with  all  its  restrictions  and 
provisions,  would  be  under  the  general  and  implied 
protection  of  the  law.  How  is  it  in  our  c^^se  ?  Why, 
in  addition  to  the  general  and  implied  protection  af- 
forded to  all  rights  and  all  property,  it  has  an  ezpresi, 
specific,  covenanted  assurance  of  protection  and  ia- 
violability,  given  on  good  and  sufficient  considerati(»s, 
in  the  usual  manner  of  contracts  between  individuals 
There  can  be  no  doubt  that,  in  contemplation  of  law, 
a  charter,  such  as  this,  is  a  contract.  It  takes  effect 
only  with  the  assent  of  those  to  whom  it  is  granted. 
Laws  enjoin  duties,  without  or  against  the  will  of 
those  who  are  to  perform  them.  But  the  duties  of 
the  trustees,  under  this  charter,  are  binding  upon  them 
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only  because  they  have  accepted  the  charter^  and  as-      im. 

sented  to  its  terms*  ^ioMtooatk 

But  taking  this  to  be  a  contract,  the  argument  of  CoHego 
the  defendant  is,  that  it  is  not  such  a  contract  as  the  WoodwaHL 
GDQStitution  of  the  United  States  protects.  But  why 
not  ?  The  constitution  speaks  of  contracts,  and  ought 
to  include  all  contracts  (dr  prq)erty  or  valuable  privi«- 
leges.  There  is  no  distinction  or  discrimination  made 
by  the  constitution  itself,  which  will  exclude  this  case 
from  its  protection.  The  decisions  which  have  alrea- 
dy been  made  in  this  Court  are  a  complete  answer 
to  the  defendant's  argument. 

The  Attorney  General    has  insisted,  that   Dr.     . 
Wheelock  was  not  the  founder  of  this  college  ;  that 
^her  donors  have  better  title  to  that  character ;  and 
that,  therefore,  the  j^aintifiPs  argument,  so  far  as  it 
rests  on  the  supposed  fact  of  Dr.  Wheelock's  being  the 
founder,  fails.  The  first  answer  to  this  is,  that  the  char- 
ter itself  declares  Dr.  Wheelock  to  be  the  founder,  in 
express  terms.  It  also  recites  facts,  which  would  show 
him  to  be  the  founder,  and  on  Whtefa  die  law  would 
invest  him  with  that  character,  if  the  charter  itself 
had  not  declared  him  so.    But  if  all  this  were  others- 
wise,  it  would  not  help  the  defendant's  argument. 
The  foundation  w^  still  private  ;  and  whether  Dr. 
Wheelock,  or  Lord  Dartmonth,  or  any  other  person, 
possessed  the  greatest  share  of  merit  in  establishing 
the  college,  the  result  is  the  same,  so  far  as  it  bears 
on  the  present  question.    Whoever  was  founder,  the 
visitatorial  power  was  assigned  to  the  trustees,  by  the 
charter ;  and  it,  therefore,  is  of  no  importance  whe- 
ther the  founder  was  one  individual  or  another.    It 
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1819.  is  narrowing  the  ground  of  our  argument  to  suppose, 
^■^^^•^^  that  we  rest  it  on  the  particular  fact  of  Dr.  Wbec* 
CoUeg?  lock's  being  founder ;  although  the  fact  is  fully  esta- 
Woodwaid.  l>l^hed  by  the  charter  itself.  Our  argument  is,  that 
this  is  a  private  corporation ;  that  the  founder  of  the 
charity,  before  the  charter,  had  a  right  of  visidog  aad 
governing  it,  a  right  growing  out  of  the  property  d 
the  endowment ;  that  by  the  charter,  this  visitatorial 
power  is  vested  in  the  trustees,  as  assignees  of  the 
founder ;  and  that  it  is  a  privilege,  right,  and  inuon- 
nity,  originally  springing  from  property,  and  wbid 
the  law  regards  and  protects,  as  much  as  it  regards 
and  protects  property  and  privileges  of  any  other  de- 
scription. By  the  charter,  all  proper  powers  of  go- 
vernment are  given  to  the  trustees,  and  this  makes 
them  visitors;  and  from  the  time  of  the  acceptance  of 
the  charter,  no  visitatorial  power  remained  in  the 
founder  or  his  heirs.  This  is  the  clear  doctrine  of 
the  case  of  Green  v.  Rutherforth,  which  has  been 
cited,  and  which  is  supported  by  all  the  other  cases. 
Indeed  we  need  not  stop  here  in  the  argument  )^^e 
might  go  farther,  and  contend,  that  if  there  were  no 
private  founder,  the  trustees  would  possess  the  visita- 
torial power.  Where  there  are  charters,  vesting  the 
usual  and  proper  powers  of  government  in  the  trus- 
tees, they  thereby  become  the  visitors,  and  the  found- 
er retains  no  visitatorial  power,  although  that  founds 
be  the  king."  Even  then,  if  this  college  had  origi- 
nated with  the  government,  and  had  been  founded 
by  it ;  still,  if  the  government  had  given  a  charter  to 
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trustees,  and  conferred  on  them  the  powers  of  visita-      ni9. 
tiou,  and  control,  which  this  charter  contains,  it  would  ^^^^ 
by  no  means  follow,  that  the  government  might  re-     CoUeg« 
yoke  the  grant,  merely  because  it  had  itself  established  WoodwaMi. 
the  institution.     Such  would  not  be  the  legal  conse- 
quence.    If  the  grant  be  of  privileges  and  immuni- 
ties, which  are  to  be  esteemed  objects  of  value,  it  can-' 
not  be  revoked.     But  this  case  is  much  stronger  than 
that.     Nothing  is  plainer,  than  that  Dr.  Wheelock, 
from  the  recitals  of  this  charter,  was  the  founder  of 
this  institution.     It  is  true,  that  others  contributed ; 
but  it  is  to  be  remembered,  that  they  contributed  to 
Dr.  Wheelock,  and  to  the  funds  while  under  his  pri-^ 
vate  administration  and  control,  and  before  the  idea 
of  a  charter  had  been  suggested.     These  contribu- 
tions were  obtained  on  his  solicitation,  and  confided 
to  his  trust. 

If  we  have  satisfied  the  Court  that  this  charter  must 
be  regarded  as  a  contract,  and  such  a  contract  as  is 
protected  by  the  constitution  of  the  United  States,  it 
will  hardly  be  seriously  denied,  that  the  acts  of  the 
legislature  of  New-Hampshire  impair  this  contract. 
They  impair  the  rights  of  the  corporation  as  an  ag- 
gregate body,  and  the  rights  and  privileges  of  indivi- 
dual members.  New  duties  are  imposed  on  the  cor- 
poration ;  the  funds  are  directed  to  new  purposeis;  a 
controlling  power  over  all  the  proceedings  of  the 
trustees,  is  vested  in  a  board  of  overseers  unknown 
to  the  charter.  Nine  new  trustees  are  added  to  the 
original  number,  in  direct  hostility  with  the  provision 
of  the  charter.     There  are  radical  and  essential  al-^ 
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1819.      teratioos,  which  go  to  alter  the  whole  orgauuzatioi 

^J^y^  and  frame  of  the  corporation. 
CoUega         If  we  are  right  in  the  view  which  we  have  taken 

Woodiraid.  of  this  case,  the  result  is,  that  before,  aad  at  Ae 
time  of,  the  granting  of  this  charter,  Dr.  Wheeled 
had  a  legal  interest  in  the  funds  with  which  the  in- 
stitution was  founded ;  that  he  made  a  contract  witk 
the  then  existing  government  of  the  State,  in  relatkii 
to  that  interest,  by  which  he  devoted,  to  uses  bene- 
ficial to  the  public,  the  funds  which  be  had  cdlected, 
in  consideration  of  the  stipulations  and  covenants, 
on  the  part  of  the  government,  contained  in  the  char- 
ter ;  and  that  these  stipulations  are  violated,  and  the 
contract  impaired,  by  the  acts  of  the  legislature  of 
New-Hampshire. 

PA.  td;  The  opinion  of  the  Court  was  delivered  b;  Iff. 

^***  Chief  Justice  Marshall. 

This  is  an  action  of  trover,  brought  by  the  Tnis- 
tees  of  Dartmouth  College  against  William  H.  Wood- 
ward, in  the  State  Court  of  New- Hampshire,  fortbe 
book  of  records,  corporate  seal,  and  other  corpoiatft 
property,  to  which  the  plaintiflb  allege  themselves  it 
be  entitled. 

A  special  verdict,  after  setting  out  the  rights  of  tbe 
parties,  finds  for  the  defendant,  if  certain  acts  of  tbe 
legislature  of  New-Hampshire,  passed  on  the  27tb  of 
June,  and  on  the  18th  of  Deceml»er,  1816,  be  valid, 
and  binding  on  the  trustees  without  their  assent,  and 
not  repugnant  to  the  constitution  of  the  United 
States ;  otherwise,  it  finds  for  the  plaintiflls. 
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The  Superior  Court  of  Judicature  of  New-hamp-       i8i$. 
shire  rendered  a  judgment  upon  this  verdict  for  the  ^I|]^^]^ 
defendant,  which  judgment  has  been  brought  before     CoUc^ 
this  Court  by  writ  of  error.     The  single  question  Woodwanii 
now  to  be  considered  is,  do  the  acts  to  which  the 
verdict  refers  violate  the  constitution  of  the  United 
States  ? 

This  Court  can  be  insensible  neither  to  the  magni- 
tude nor  delicacy  of  this  question.  The  validity  of 
a  legislative  act  is  to  be  examined  ;  and  the  opinion 
of  the  highest  law  tribunal  of  a  State  is  to  be  re- 
vised :  an  opinion  which  carries  with  it  intrinsic  evi- 
dence of  the  diligence,  of  the  ability,  and  the  inte- 
grity, with  which  it  was  formed.  On  more  than  one 
occasion,  this  Court  has  expressed  the  cautious  cir- 
cumspection with  which  it  approaches  the  considera- 
tion of  such  questions  ;  and  has  declared,  that,  in  no 
doubtful  case,  would  it  pronounce  a  legislative  act 
to  be  contrary  to  the  constitution.  But  the  American 
people  have  said,  in  the  constitution  of  the  United 
States,  that  '^  no  State  shall  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  oUigation  of 
contracts."  in  the  same  instrument  they  have  also 
said,  ^^  that  the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  arising  under  the  constitu- 
tion.*' On  the  judges  of  this  Court,  then,  is  im- 
posed the  high  and  solemn  duty  of  protecting,  from 
even  legislative  violation,  those  contracts  which  the 
constitution  of  our  country  has  placed  beyond  legis- 
lative control ;  and,  however  irksome  the  task  may 
i)e,  this  is  a  duty  from  wbioh  we  dare  not  shrink. 
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1819.  The  title  of  the  plain  tifis  originates  in  a  charter 

^f^'^'^'^^,    dated  the  13th  day  of  December,  in  the  year  1769, 

College     incorporating  twelve  persons  therein  mentioned,  bjr 

Woodward,  ^he  name  of  ^^  The  Trustees  of  Dartmouth  College,'' 

granting  to  them  and  their  successors  the  usual  co^ 

porate  privileges  and  powers,  and  authorinng  the 

trustees,  who  are  to  govern  the  college,  to  fill  op 

all  vacancies  which  may  be  created  in  their  own 

body. 

The  defendant  claims  under  three  acts  of  the  k- 
gislature  of  New-Hampshire,  the  most  material  of 
which  was  passed  on  the  27th  of  June,  1816,  and  is 
entitled,  ^^  an  act  to  amend  the  charter,  and  enlarge 
and  improve  the  corporation  of  Dartmouth  Ck>lkge.'' 
Among  other  alterations  in  the  charter,  this  act  in- 
creases the  number  of  trustees  to  twenty-one,  gi?es 
the  appointment  of  the  additional  members  to  the 
executive  of  the  State,  and  creates  a  board  of  ofer- 
seers,  with  power  to  inspect  and  control  the  most 
important  acts  of  the  trustees.     This  board  coosists 
of  twenty-five  persons.    The  president  of  the  senate, 
the  speaker  of  the  house  of  representatives,  of  New- 
Hampshire,  and  the  governor  and  lieutenant  govef- 
nor  of  Vermont,  for  the  time  being,  are  to  be  mem- 
bers ex  officio.    The  board  is  to  be  completed  by  the 
governor  and  council  of  New-Hampshire,  who  are 
also  empowered  to  fill  all  vacancies  which  may  oc- 
cur.    The  acts  of  the  18th  and  26th  of  December 
are  supplemental  to  that  of  the  27th  of  June,  and 
are  principally  intended  to  carry  that  act  into  efiect. 
The  majority  of  the  trustees  of  the  college  have 
refused  to  accept  this  amended  charter,  and  have 
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brought  this  suit  for  the  corporate  property,  which       1819. 
is  in  possession  of  a  person  holding  by  virtue  of  the    ij^'^^^*^ 
acts  which  have  been  stated.  College 

It  can  require  no  argument  to  prove,  that  the  cir-  woodwftid. 
eumstances  of  this  case  constitute  a  contract.    An  ap-  of'^'^JJ^^ 
plication  is  made  to  the  crown  for  a  charter  to  incor-  ^^t  "  * 
porate  a  religious  and  literary  institution.     In  the  ap- 
plication, it  is  stated  that  large  contributions  have 
been  made  for  the  object,  which  will  be  conferred 
on  the  corporation,  as  soon  as  it  shall  be  created. 
The  charter  is  granted,  and  on  its  faith  the  property 
is  conveyed.     Surely  in  this  transaction  every  ingre- 
dient of  a  complete  and  legitimate  contract  is  to  be 
found. 

The  points  for  consideration  are, 

1.  Is  this  contract  protected  by  the  constitution  ot 
the  United  States? 

2.  Is  it  impaired  by  the  acts  under  which  the  de- 
fendant holds  ? 

1.  On  the  first  point  it  has  been  argued,  that  the   whatspeciet 
word  ^^  contract,"  in  its  broadest  sense,  would  com-  •»  included  jq 

',  '  the     ecMistita- 

prehend  the  poliucal  relations  between  the  govern-  Jj^S^^^'sSSi 
ment  and  its  citizens,  would  extend  to  offices  held  {jT'^SSiuSS 
within  a  State  for  State  purposes,  and  to  many  ^<^<*'^*^**- 
of  those  laws  concerning  civil  institutions,  which 
must  change  with  circumstances,  and  be  modified  by 
ordinary  legislation  ;  which  deeply  concern  the  pub* 
lie,  and  which,  to  preserve  good  government,  the 
public  judgment  must  control.     That  even  marriage 
is  a  contract,  and  its  obligations  are  affected  by  the 
laws  respecting  divorces.    That  the  clause  in  the 
constitution,  if  construed  in  its  greatest  latitude. 
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1819.       would  prohibit  these  laiva.     Taken  in  its  broatl  an- 
^^^^""^^^  limited  si^nsc,  the  clause  would  be  an  UDprofitabie 


[  I 


Coiicg;e     and  vexatious  interference  with  the  internal  concenis 
Woodwaid.  <^^  ^  State,  would  unnecessariiv  and  unwisely  em- 
barrass its  legislation^  and  render  itnasutable  thiMi 
civil  institutions,  which  are  established  for  pnrpoM 
of  internal  govemtnent,  and  which,  to  subserve  thoK 
pur{k)ses,  ought  to  vary  with  varying  circumstancieSi 
That  as  the  friainer^  of  the  codstitntion  could  never 
have  intended  to  insert  in  that  instrument  a  provkioa 
so  unnecessary,  so  mischievouis,  and  so  repugnaat  to 
its  general  spirit,  the  term  ^^  cwitntd'^^  must  be«a- 
derstood  in  a  more  limited  sense.     That  it  must  te 
understood  as  intended  to  guard  against  a  power  of 
at  least  doubtful  utility,  the  abuse  of  which  had  beeD 
extensively  felt ;  and  to  restrain  the  legislature  in  fu- 
ture from  violating  the  right  to  property.     That  ai* 
terior  to  the  formation  of  the  constitution,  a  comse 
of  legislation  had  prevailed  in  many,  if  not  ia  ali^  of 
th^  States,  which  weakened  the  confidence  of  man 
in  man,  and  embarrassed  all  transactions  betw^een  inch* 
\4duals,  by  dispensing  with  a  faithful  performance  of 
engajzements.  Tocorrect  this  mischief,  by  restraioing 
tite  power  which  produced  it,  the  State  legislatures 
Were  forbidden  ^^to  pass  any  law  impairing  the 
obligation   of  contracts,'^  that  is,    of  contracts  re- 
specting property,    under    which    some   individoid 
could  claim  a  right  to  something  beneficial  to  him- 
self; and  that  since  the  danse  in  the  constitetictt 
must  in  construction  receive  some  limitation,  it  «niay 
be  confined,  and  ought  to  be  confined,  to  teases  of  this 
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description ;  to  cases  within  tbe  mischief  it  was  in-       isi?. 

tended  to  remedy.  D^Jmiooth 

The  general  correctness  of  these  observations  can-  CoUegre 
not  be  controverted.  That  the  framers  of  the  con^  Woodir«ra. 
stitution  did  not  intend  to  retrain  the  States  in  the 
regulation  of  their  civil  institutionis,  adopted  for  ia- 
ternai  goverment,  and  that  the  instrument  thej  have 
^ven  us,  is  not  to  be  so  construed,  may  be  admitted. 
The  provision  of  the  4M>nstitutT0ii  aever  has  been  ua- 
derstood  to  embrace  other  contracts,  than  those 
which  respect  property,  or  some  object  of  value,  and 
confer  rights  which  may  be  asserted  in  a  court  of 
justice.  It  never  has  been  understood  to  restrict  the 
general  right  of  the  legislature  to  legislate  on  tlie 
subject  t>f  divorces.  Those  acts  enable  some  tribu- 
nal, not  to  impair  a  marriage  contract,  but  to  liberate 
one  of  the  parties  because  it  has  been  broken  by  the 
other.  When  any  State  legislatore  shaU  pass  an  act 
annaliing  all  marriage  contracts,  or  allowing  either 
party  to  annul  it  without  the  consent  of  tiie  other, 
it  witl  be  time  enough  to  inquire,  whether  ^udh  an 
act  be  constitutional. 

Tbe  parties  in  this  case  differ  less  on  general  prin- 
ciples, less  'on  the  true  construction  of  the  constitu- 
tion in  the  afbstract,  than  on  the  application  of  those 
principles  to  this  case,  and  on  the  trnq  constractitm 
of  the  charter  of  1 769.  This  is  the  point  on  which 
fbe  caase  essentially  depends.  If  the  act  of  incor- 
poration be  a  grant 'of  political  power,  if  it  create  a 
civil  institution  to  lie  employed  in  the  administration 
of  the  government,  or  If  the  funds  of  the  college  be 
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1319.       public  property,  or  if  the  State  of  New-Hampshiie, 

^^^^^^^   as  a  govemmeot,  be  alone  interested  in  its  transac- 

CoUege     tions,  the  subject  is  one  in  which  the  legislature  of 

Wood'wmrd.  the  State  may  act  according  to  its  own  judgment,  im- 

restrained  by  any  limitation  of  its  power  iniposed  by 

the  constitution  of  the  United  States. 

But  if  this  be  a  private  eleemosynary  institutioOi 
endowed  with  a  capacity  to  take  property  for  objectt 
unconnected  with  government,  whose  funds  are  fa^ 
stowed  by  individuab  on  the  faith  of  the  charter ;  if 
th6  donors  have  stipulated  for  the  future  disposition 
and  management  of  those  funds  in  the  manner  pre* 
scribed  by  themselves ;  there  may  be  more  difficoltj 
,  in  the  case,  although  neither  the  persons  who  have 
made  these  stipulations,  nor  those  for  whose  ben^ 
they  were  made,  should  be  parties  to  the  cause. 
Those  who  are  no  longer  interested  in  the  property, 
may  yet  retain  such  an  interest  in  the  preservatioD  of 
their  own  arrangements,  as  to  have  a  right  to  insistt 
that  those  arrangements  shall  be  held  sacred.  Or, 
if  they  have  themselves  disappeared,  it  becomes  a 
subject  of  serious  and  anxious  inquiry,  wheth^ 
those  whom  they  have  legally  empowered  to  repre- 
sent them  forever,  may  not  assert  all  the  rights  which 
they  possessed,  while  in  being ;  whether,  if  they  be 
without. personal  representatives  who  may  feel  in- 
jured by  a  violation  of  the  compact,  the  trustees  be 
not  socompletely  their  representatives  in  theeyeof  the 
law,  as  to  stand  in  their  place,  not  only  as  respects 
the  government  of  the  college,  but  also  as  respects 
the  maintenance  of  the  college  charter. 

It  becomes  then  the  duty  of  the    Court  most 
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seriously  to  examine  this  charter,  and  to  ascertain       1819. 
its  true  character.  w^^v^^ 

_,  ,  ,  Dartnioath 

From  the  instrument  itself,  it  appears,  that  about     College 
the  year  1 754,  the  Rev.  Eleazer  Wheelock  esta-   wood'wMd. 
blished  at  his  own  expense,  and  on  his  own  estate,  a  ^^i)Mt«fc«ith 
charity  school  for  the  instruction  of  Indians  in  the  p"^*«   «J^ 

•^  mocjriULrj  cop- 

christian  religion.  The  success  of  this  institution  p<"***«»- 
inspired  him  with  the  design  of  soliciting  contribu- 
tions in  England  for  carrying  on,  and  extending,  his 
undertaking.  In  this  pious  work  he  employed  the 
Rev.  Nathaniel  Whitaker,  who,  by  virtue  of  a  power 
of  attorney  from  Dr.  Wheelock,  appointed  the  Earl 
of  Dartmouth  and  others,  trustees  of  the  money, 
which  had  been,  and  should  be,  contributed  ;  which 
appointment  Dr.  Wheelock  confirmed  by  a  deed  of  ' 
trust  authorizing  the  trustees  to  fix  on  a  site  for  the 
college.  They  determined  to  establish  the  school  on 
Connecticut  river,  in  the  western  part  of  New- 
Hampshire  ;  that  situation  being  supposed  favoura- 
ble for  carrying  on  the  original  design  among  the 
Indians,  and  also  for  promoting  learning  among  the 
English  ;  and  the  proprietors  in  the  neighbourhood 
having  made  large  offers  of  land,  on  condition,  that 
the  college  should  there  be  placed.     Dr.  Wheelock  s 

then  applied  to  the  crown  for  an  act  of  incorporation ; 
and  represented  the  expediency  of  appointing  those 
whom  he  had,  by  his  last  will,  named  as  trustees  in 
America,  to  be  members  of  the  proposed  corporation. 
^*  In  consideration  of  the  premises,"  "  for  ^e  educa- 
tion and  instruction  of  the  youth  of  the  Indian 
tribes,"  &c.  ^^  and  also  of  English  youth,  and  any 
others,"  the  charter  was  granted,  and  the  trustees  of 
Dartmouth  College  were  by  thsit  name  created  a  body 
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i«i».      Corporate,  with  power,  ^iw  the  we  of  the  said  coUege, 
^^^^^^^^^  to  acquire  real  and  personal  property,  and  to  pay  the 
Coiie^     president,  tutors,  and  other  officers  of  the  college, 
Woodiraid.  such  salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eieazer  WhedodL, 
^  the  founder  of  said  college,'^  president  thereof, 
with  power  by  his  last  will  to  appoint  a  successor, 
who  is  to  continue  in  office  until  disapproved  by  Ae 
trustees.  In  case  of  vacancy,  the  trustees  may  ap- 
point a  president,  and  in  case  of  the  ceasing  of  a 
president,  the  senior  professor  or  tutor,  being  one  cf 
the  trustees^  shall  exercise  the  office,  until  an  appoint- 
ment shall  be  made.  The  trustees  hare  power  lo 
appoint  and  displace  professors,  tutors,  and  other  ofil- 
cers,  and  to  supplj^  any  vacancies  which  may  be 
created  in  their  own  body,  by  death,  resignation,  it- 
moval,  or  disability  ;  and  also  to  make  orders,  ordi- 
nances, and  laws,  for  the  government  of  the  college, 
the  same  not  being  repugnant  to  the  laws  of  Great 
Britain,  or  of  New- Hampshire,  and  not  exclu^iogany 
person  on  account  of  his  speculative  sendm^ts  is 
religion,  or  his  being  of  a  religious  profession  differ- 
ent from  that  of  the  trustees. 

This  charter  was  accepted,  and  the  property  bodi 
real  and  personal,  which  had  been  contributed  for  the 
benefit  of  the  college,  was  oMiveyed  to,  and  vested  is, 
the  corporate  body. 

From  this  brief  review  of  the  most  essential  parts 
of  the  charter,  it  is  apparent,  that  the  funds  of  tbe 
college  consisted  entirely  of  private  donations.  It  is, 
perhaps,  not  very  important,  who  were  the  donors. 
The  probability  is,  that  the  Earl  of  Dartmouth,  and 
the  other  trustees  in  England,  were,  in  fact,4he  lai^ 
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contributors.    Yet  the  legal  conclusion,  from  the  facts      1819. 
recited  in  the  charter,  would  probably  be,  that  Dr.   j^^^^^^  ^ 
Wheelock  was  the  founder  of  the  college.  College 

The  origin  of  the  institution  was,  undoubtedly,  the  woodward. 
Indian  charity  school,  established  by  Dr.  Wheelock^ 
at  his  own  expense.  It  was  at  his  instance,  and  to 
enlarge  this  school,  that  contributions  were  solicited 
in  England.  The  person  soliciting  these  contribu* 
tions  was  his  agent ;  and  the  trustees,  who  received 
the  money,  were  appointed  by,  and  act  under,  his 
authority.  It  is  not  too  much  to  say,  that  the  funds 
were  obtained  by  him,  in  trust,  to  be  applied  by  him 
to  the  purposes  of  his  enlarged  school.  The  charter 
of  incorporation  was  granted  at  his  instance.  The 
persons  named  by  him  in  his  last  will,  as  the  trustees 
of  his  charity  school,  compose  a  part  of  the  corpora- 
tion, and  he  is  declared  to  be  the  founder  of  the  col- 
lege, and  its  president  for  life.  Were  the  inquiry 
material,  we  should  feel  some  hesitation  in  saying, 
that  Dr.  Wheelock  was  not,  in  law,  to  be  considered 
as  the  founder^  of  this  institution,  and  as  possessing 
all  the  rights  appertaining  to  that  character.  But 
be  this  as  it  may,  Dartmouth  College  is  really  en- 
dowed by  private  individuals,  who  have  bestowed 
their  funds  for  the  propagation  of  the  christian  reli- 
gion among  the  Indians,  and  for  the  promotion  of 
piety  and  learning  generally.  From  these  funds  the 
salaries  of  the  tutors  are  drawn ;  and  these  salaries 
lessen  the  expense  of  education  to  the  students.     It 

a  1  BlConu4BL 
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1819.      is  then  au  ehernQsyMry^'  and,  93  fyt  as  r^sppctii  ite 

^^""^^^^    funds,  a  private  corporatipo. 

College        Do  its  objects  stan^  on  jyt  a  ^i^brept  cjis^racter  f 

Woodwax.   ^^^  ^^^  tru^t^es  and  professors  pu}iUc  o$ceiS|  iof^- 

ed  with  any  portion  pf  political  ppwer,  partaking  ifi 

any  degree  in  the  administfation  of  civ\l  gpvenweoti 

and  performing  duties  wbieb  floiv  from  the  $p?erap 

authority  ? 

That  education  is  an  object  of  patiosa)  CQncen, 
and  a  proper  subject  of  legislation,  all  Qdmit.  J\fA 
there  may  be  an  institution  founded  by  goyenuffeit, 
and  placed  entirely  under  its  ipoinedij^to  control^  th 
officers  of  whiph  would  be  puhlip  officers,  qmfl|ffh|fi 
exclusively  tp  government,  Qpne  will  deny.  But  is 
Dartmouth  College  such  an  institution  f  J9  educotioi 
altogether  in  the  hands  of  governmpnt  ?  Does  eveij 
teacher  of  youth  become  a  public  offiicep,  and  do  do- 
nations for  the  purpose  of  education  necessarily  be- 
come public  property,  so  far  that  the  will  (/the 
legislature,  not  the  will  of  the  donor,  becomes  the  law 
of  the  donation  ?  These  questions  are  of  seriom 
moment  to  society,  and  deserve  tp  be  well  con- 
sidered. 

Doctor  Wheelock,  as  the  keeper  of  his  duiritj 
school,  instructing  the  Indians  in  the  art  of  reading, 
and  in  our  holy  religion ;  sustaining  them  at  his  own 
expense,  and  on  the  voluntary  contributions  of  tke 
charitable,  could  scarcely  be  considered  as  a  pabiic 
officer,  exercising  any  portion  of  those  duties  wbi^ 
belong  to  government ;  nor  could  the  legislature  have 

a  1  Bl.  Com.  471. 
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sapposed,  that  bis  private  funds^  6t  thd*&  given  bjr  iai9. 
others,  were  subject  to  legislative  management,  be-  '^^^JJ^J^ 
cause  they  were  applied  to  thef  purpo^ses  of  edocation.  CMtg^ 
When,  {ifterwafds,  his  school  was  enlarg^^  and  tht  woodwaWL 
libera)  contributions  made  in  England,  afn'd  in  Am&- 
rka,  enabled  him  to  extiefnd  his  cares  to  die  education 
of  the  youth  of  his  own  cotmtry,  no  change  was 
wrought  in  his  own  character,  or  in  the  nature  of  bis 
duties.  Had  he  employed  assistant  tutors  with  the 
funds  contributed  by  others,  or  had  the  trustees  in 
England  established  a  school  with  Dr.  Wheelock  at 
its  bead,  and  paid  salaries  to  him  and  his  assistants, 
they  would  still  have  been  private  tutors ;  and  die 
fiict,  that  they*  were  employed  in  the  education  of 
youth,  could  not  have  converted  them  into  public  offi- 
cers, concerned  in  the  administration  of  pM\c  du- 
ties^ or  hsFve  given  the  legislature  a  right  to  interfere 
in  the  managem^C  of  the  fund.  The  trustees,  in 
whose  care  that  fund  was  placed  by  the  contributor?, 
would  have  been  permitted  to  execute  their  trust  un- 
controlled by  legislative  authority. 

Whence,  then,  can  be  derived  the  idea,  tKat  Dart- 
mouth College  Has  become  a  public  institntion,  and 
its  trustees  public  officers,  exercising  powers  con- 
ferred by  the  public  for  public  objects  ?  Not  from 
the  source  whence  its  funds  were  drawn  5  for  its 
foundation  is  purely  private  and  eleemosynary — Not 
from  the  application  of  those  funds ;  for  money  may 
be  given  for  education,  and  the  persons  receiving  it  do 
not,  by  being  employed  in  the  education  of  youth, 
becomie  members  of  the  civil  government.     Is  it  from 
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1819.       the  act  of  incorporatioii  ?    Let  this  subject  be  cooft' 

Dsurtmooth 

CoUese     .    A  corporation  b  an  artificial  being,  invisible,  in- 
Woodiraid.  tangible,  and  existing  only  in  contemplation  of  law. 
Being  the  mere  creature  of  law,  it   possesses  oolj 
those  properties  which  the  charter  of  its  creation  oos- 
fers  upon  it,  either  expressly,  or  as  incideDtal  to  iti 
very  existence.     These  are  sdch  as  are  supposed  bat 
calculated  to  effect  the  object  for  which  it  was  cr- 
ated.     Among  the  most  important  are  immortalitf, 
and,  if  the  expression  may  be  allowed,  individoalkf; 
properties,  by  which  a  perpetual  succession  of  maBj 
persons  are  considered  as  the  same,   and  oiay  act  as 
a  single  individual.     They  enable  a  corporatioQ  to 
manage  its  own  affairs,  and  to  hold  property  without 
the  perplexing  intricacies,  the  hazardous  and  endka 
necessity,  of  perpetual  conveyances  for  the  purpose  of 
transmitting  it  from  hand  to  hand.     It  is  chiefly  for 
the  purpose  of  clothing  bodies  of  men,  in  succes- 
sion, with   these  qualities  and  capacities,  that  cor- 
porations were  invented,  and  are  in  use.     By  these 
means,  a  perpetual  succession  of  individuals  are  ca- 
pable of  acting  for  the  promotion  of  the  particular 
object,  like  one  immortal   being.     But   this  being 
does  not  share    in    the  civil    government   of  the 
country,    unless  that    be    the    purpose   for  which 
it  was  created.     Its  immortality  no   more  confers 
on  it  political  power,  or  a  political  character,  thaa 
immortality  would  confer  such  power  or  character 
on  a  natural  person.     It  is  no  more  a  State  instru- 
ment, than  a  natural   person  exercising  the  same 
powers  would  be.     If,  then,  a  natural  person,  em- 
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ployed  by  individuals  in  the  education  of  youth,      isiy. 
or  for  the  government  of  a  seminary  in  which  youth  >-^^*^^*'^-^ 

®  .  Dartrooulli 

is  educated,  would  not  become  a  public  officer,  or  be  CoUega 
considered  as  a  member  of  the  civil  government,  how  woodirmrd. 
is  it,  that  this  artificial  being,  created  by  law,  for  the  pur- 
pose of  being  employed  by  the  same  individuals  for  the 
same  purposes,  should  become  a  part  of  the  civil  go- 
vernment of  the  country  ?  Is  it  because  its  existence, 
its  capacities,  its  powers,  are  given  by  law  ?  Because 
the  government  has  given  it  the  power  to  take  and 
to  hold  property  in  a  particular  form,  and  for  parti- 
cular purposes,  has  the  government  a  consequent 
right  substantially  to  change  that  form,  or  to  vary  the 
purposes  to  which  the  property  is  to  be  applied  ? 
This  principle  has  never  been  asserted  or  recognized, 
and  is  supported  by  no  authority.  Can  it  derive  aid 
from  reason  P 

The  objects  for  which  a  corporation  is  created  are 
universally  such  as  the  government  wishes  to  pro- 
mote. They  are  deemed  beneficial  to  the  country  ; 
and  this  benefit  constitutes  the  consideration,  and,  in 
most  cases,  the  sole  consideration  of  the  grant.  In 
most  eleemosynary  institutions,  the  object  would  be 
difficult,  perhaps  unattainable,  without  the  aid  of  a 
charter  of  incorporation.  Charitable,  or  public  spi- 
rited individuals,  desirous  of  making  permanent  ap- 
propriations for  charitable  or  other  useful  purposes, 
find  it  impossible  to  effect  their  design  securely,  and 
certainly,  without  an  incorporating  act.  They  apply 
to  the  government,  state  their  beneficent  object,  and 
ofier  to  advance  the  money  necessary  for  its  accom- 
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tn».  pUshment,  provided  the  gorenuBeiit  will  coafer  m 
t*^"^^^  the  instrument  which  is  to  execitte  their  desiCTs  tht 
CoiiaK*  cajiacity  to  execute  them.  The  propositicm  is  con- 
sidered and  approved.  The  benefit  to  tbe  pobfic  is 
omsidered  as  an  ample  compensation  for  the  haifj 
k  confers,  and  the  corporation  is  created.  If  the  ad- 
vantages to  the  public  constitute  a  foil  coflspensalioi 
for  the  (acuity  it  gives,  there  can  be  no  reason  for  er- 
SKsting  a  forther  compensation,  bj  claiming  n  i^fat  to 
exercise  over  this  artificiri  being  a  power  whkl 
changes  its  nature,  and  touches  tbe  fond,  fmr  the  9^ 
curity  and  application  of  which  it  was  creatnf. 
There  can  be  no  reason  for  implying  in  a  dmler, 
given  for  a  valuable  consideration,  a  power  winch  is 
not  only  not  exju'essed,  but  is  in  direct  contradictioa 
to  its  express  stipulations. 

From  the  fact,  then,  that  a  charter  of  incorfion* 
tkm  has  been  granted,  nothing  can  be  inforred  which 
changes  the  character  of  the  institution,  or  tiansfers 
to  the  government  any  new  power  over  it.  The  cha* 
racter  of  civil  institutions  does  not  grow  out  <rf  their 
incorporation,  but  out  of  the  manner  in  which  thej 
are  formed,  and  the  objects  for  which  they  are  (tre- 
ated. The  right  to  change  them  is  not  founded  on 
their  being  incorporated,  but  on  their  being  the  instru- 
ments of  government,  created  for  its  purposes.  The 
same  institutions,  created  for  the  same  objects,  though 
not  incorporated,  would  be  public  institutions,  and,  of 
course,  be  controllable  by  the  legislature.  The  itf" 
corporating  act  neither  gives  nor  i^events  this  con* 
trol.    Neither,  in  reason,  can  the  incorporating  act 
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change  the  character  of  a  private  eleemosynary  in-       i8i9. 

We  are  next  led  to  the  inquiry,  for  whose  benefit  CoUege 
the  property  given  to  Dartmouth  College  was  se*  woodward. 
Cured  ?  The  counsel  for  the  defendant  have  insisted, 
that  the  beneficial  interest  is  in  the  people  of  New- 
Hampshire.  The  charter,  after  reciting  the  prelimi- 
nary measures  which  had  been  taken,  and  the  ap- 
plication for  an  act  of  incorporation,  proceeds  thus : 
"  Know  ye,  therefore,  that  we,  considering  the  pre- 
mises, and  being  willing  to  encourage  the  laudable 
^nd  charitable  design  of  spreading  christian  know- 
ledge among  the  savages  of  our  American  wilder- 
ness, and,  also,  that  the  best  means  of  education  be 
established,  in  our  province  of  New- Hampshire,  for 
the  benefit  of  said  province,  do,  of  our  special  grace," 
&c.  Do  these  expressions  bestow  on  New-Hamp- 
shire any  exclu  sive  right  to  the  property  of  the  col- 
lege, any  exclusive  interest  in  the  labours  of  the  pro- 
fessors ?  Or  do  they  merely  indicate  a  willingness 
that  New-Hampshire  should  enjoy  those  advantages 
which  result  to  all  from  the  establishment  of  a  semi- 
nary of  learning  in  the  neighbourhood  ?  On  this 
point  we  think  it  impossible  to  entertain  a  serious 
doubt.  The  words  themselves,  unexplained  by  the 
context,  indicate,  that  the  ^'  benefit  intended  for  the 
province"  is  that  which  is  derived  from  *^  establish- 
ing the  best  means  of  education  therein ;"  that  is, 
from  establishing  in  the  province  Dartmouth  Col- 
lege, as  constituted  by  the  charter.  But,  if  these 
wprds,  considered  alone,  could  admit  of  doubt,  that 
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1919.       doubt  is  completely  removed  by  an  inspection  d 

K^f^sy^^  the  entire  instrument 
CoUe^         The  particular  interests  of  New-Hampshire  never 

Woodwmid,  ^i^^^^^^  ^^^^  ^^  ^^i^^^  ^f  ^^^  donors,  never  constituted 
a  motive  for  their  donation.    The  propagation  of  the 
christian  religion  among  the  savages,  and  the  disse- 
mination of  useful  knowledge  among  the  youth  of 
the  country,  were  the  avowed  and  the  sole  objects  of 
their  contributions.  In  these,  New-Hampshire  wooU 
participate  ;  but  nothing  particular  or  exclusive  wai 
intended  for  her.     Even  the  site  of  the  college  was 
selected,  not  for  the  sake  of  New-Hampshire,  bat 
because  it  was  ^^  most  subservient  to  the  great  ends 
in  view,"  and  because  liberal  donations  of  land  were 
offered  by  the  proprietors,  on  condition  that  the  in- 
stitution should  be  there  established.     The  real  ad- 
vantages from  the  location  of  the  college,  are,  pa- 
haps,  not  less  considerable  to  those  on  the  west,  than 
to  those  on  the  east  side  of  Connecticut  river.    The 
clause  which  constitutes  the  incorporation,  and  ex- 
presses the  objects  for  which  it  was  made,  declares 
those  objects  to  be  the  instruction  of  the  Indians, 
"  and  also  of  English  youth,  and  any  others.''    So 
that  the  objects  of  the  contributors,  and  the  incorpo- 
rating act,  were  the  same ;  the  promotion  of  Christian- 
ity, and  of  education  generally,  not  the  interests  of 
New-Hampshire  particularly. 

From  this  review  of  the  charter,  it  appears,  that 
Dartmouth  College  is  an  eleemosynary  institution, 
incorporated  for  the  purpose  of  perpetuating  the  ap- 
plication of  the  bounty  of  the  donors,  to  the  specified 
objects  of  that  bounty ;  that  its  trustees  or  goyemors 
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were  originally  named  by  the  founder,  and  invested       I8i9. 
with  the   power  of  perpetuating  themselves ;  that  ^^^^^^^^ 
they  are  not  public  officers,  nor  is  it  a  civil  institution,     College 
participating  in  the  administration  of  government;   Woodward, 
but  a  charity  school,  or  a  seminary  of  education,  in- 
corporated for  the  preservation  of  its  property,  and 
the  perpetual  application  of  that  property  to  the  ob* 
jects  of  its  creation. 

Yet  a  question  remains  to  be  considered,  of  more    The  charter 

*  'of  Dartmouth 

real  difficulty,  on  which  more  doubt  has  been  enter-  College,  it  • 

^  contract,    the 

tained  than  on  all  that  have  been  discussed.  The  jJhi§J^J„n2{ 
founders  of  the  college,  at  least  those  whose  contri-  ^suuu??.*^ 
butions  were  in  money,  have  parted  with  the  property 
bestowed  upon  it,  and  their  representatives  have  no 
interest  in  that  property.  The  donors  of  land  are 
equally  without  interest,  so  long  as  the  corporation 
shall  exist.  Could  they  be  found,  they  are  unafTect* 
ed  by  any  alteration  in  its  constitution,  and  probably 
regardless  of  its  form,  or  even  of  its  existence.  The 
students  are  fluctuating,  and  no  individual  among  our 
youth  has  a  vested  interest  in  the  institution,  which 
can  be  asserted  in  a  Court  of  justice.  Neither  the 
founders  of  the  college,  nor  the  youth  for  whose  be- 
nefit it  was  founded,  complain  of  the  alteration  made 
in  its  charter,  or  think  themselves  injured  by  it.  The 
trustees  alone  complain,  and  the  trustees  have  no  be- 
neficial interest  to  be  protected.  Can  this  be  such 
a  contract,  as  the  constitution  intended  to  withdraw 
from  the  power  of  State  legislation  ?  Contracts,  the 
parties  to  which  have  a  vested  beneficial  interest,  and 
those  only,  it  has  beea  said,  are  the  objepts  about 

Vol.  IV.  81 
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1^19.       which  the  coDstitotion  is  solicitous,  and  to  which  its 

^^^^'^^'^^  protectioD  is  extended. 
Coikfe         The  Court  has  bestowed  cm  this  argument  toe 

Woodirwd«  ^^^^^^  deliberate  consideration,  and  the  result  will  be 
stated.  Dr.  Wheelock,  acting  for  himself,  and  for 
those  who,  at  his  solicitation,  had  made  contribetioiis 
to  his  school,  applied  for  this  charter,  as  the  instni- 
ment  which  should  enable  him,  and  them,  to  perpeto- 
ate  their  beneficent  intention.  It  was  granted.  Au 
artificial,  immortal  being,  was  created  by  the  crown, 
capable  of  receiving  and  distributing  forever,  accord- 
ing^ to  the  will  of  the  donors,  the  donations  wkicfa 
should  be  made  to  it.  On  this  being,  the  contnlm- 
tions  which  had  been  collected  were  immediately 
bestowed.  These  gifts  were  made,  not  indeed  to 
make  a  profit  for  the  donors,  or  their  posteritj,  but 
for  something  in  their  opinion  of  inestimable  value; 
for  something  which  they  deemec!  a  full  equivaleot 
for  the  money  with  which  it  was  purchased.  The 
consideration  for  which  they  stipulated,  is  the  per- 
petual application  of  the  fund  to  its  object,  in  the 
mode  prescribed  by  themselves.  Their  descendants 
may  take  uo  interest  in  the  preservation  of  this  con- 
sideration. But  in  this  respect  their  descendants  are 
not  their  representatives.  They  are  represented  bj 
the  corporation.  The  corporation  is  the  assignee  of 
their  rights,  stands  in  their  place,  and  distributes 
their  bounty,  as  they  would  themselves  have  distri- 
buted it,  had  they  been  immortal.  So  with  respect 
to  the  students  who  are  to  derive  learning  from  this 
source.  The  corporation  is  a  trustee  for  them  also. 
Their  potential  rights,  which,  taken  diistributively, 
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are  imperceptible,  amount  collectively  to  a  most  imi-      i8i9. 
portant  interest.     These  are,  in  the  aggregate,  to  be  i>artniout|i 
exercised,  asserted  and  protected,  by  the  corporation^     Coiieg* 
They  were  as  completely  out  of  the  donors,  at  die  Woodward, 
instant  of  their  being  vested  in  the  corporation,  and 
as  incapable  of  being  asserted  by  the  students,  as  at 
present. 

According  to  the  theory  of  the  British  constitution, 
their  parliament  is  omnipotent.  To  annul  corporate 
rights  might  give  a  shock  to  public  opinion,  which 
that  government  has  chosen  to  avoid ;  but  its  power 
is  not  questioned.  Had  parliament,  immediately 
after  the  emanation  of  this  charter,  and  the  execu- 
tion of  those  conveyances  which  followed  it,  annul- 
led the  instrument,  so  that  the  living  donors  would 
have  witnessed  the  disappointment  of  their  hopes, 
the  perfidy  of  the  transaction  would  have  been  uni- 
versally acknowledged.  Yet  then,  as  now,  the  donors 
would  have  had  no  interest  in  the  property  ;  then,  as 
DOW,  those  who  might  be  students  would  have  had 
no  rights  to  be  violated  ;  then,  as  now,  it  might  be 
said,  that  the  trustees,  in  whom  the  rights  of  all  were 
combined,  possessed  no  private,  individual,  beneficial 
interest  in  the  property  confided  to  their  protection. 
Yet  the  contract  would  at  that  time  have  been  deem- 
ed sacred  by  aH.  What  has  since  occurred  to  strip  it 
of  its  inviolability  ?  Circumstances  have  uot  changed 
it  In  reason,  injustice,  and  in  law,  it  is  now  what 
it  was  in  1769^ 

This  is  plainly  a  contract  to  which  the  donors,  the 
trustees,  and  the  crown,  (to  whose  rights  and  obliga^^ 
tions  New-Hampshire  succeeds,)  were  the  original 
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parties.  It  is  a  contract  made  on  a  valuable  consi- 
deration. It  is  a  contract  for  the  securit j  and  depo- 
sition of  property.  It  is  a  contract,  on  the  fiauth  of 
which,  real  and  personal  estate  has  been  ccmveyed  to 
the  corporation.  It  is  then  a  contract  within  the  1^- 
ter  of  the  constitution,  and  within  its  spirit  also,  an- 
less  the  fact,  that  the  property  is  invested  by  the 
donors  in  trustees  for  the  promotion  of  religion  and 
education,  for  the  benefit  of  persons  who  are  perpe- 
tually changing,  though  the  objects  remain  the  same, 
shall  create  a  particular  exception,  taking  this  case 
out  of  the  prohibition  contained  in  the  constitution. 
It  is  more  than  possible,  that  the  preservation  of 
rights  of  this  description  was  not  particularly  in  tk 
view  of  the  framers  of  the  constitution,  when  the 
clause  under  consideration  was  introduced  into  that 
instrument.  It  is  probable,  that  interferences  of  more 
frequent  recurrence,  to  which  the  temptation  was 
stronger,  and  of  which  the  mischief  was  more  ex- 
tensive, constituted  the  great  motive  for  imposing  this 
restriction  on  the  State  legislatures.  But  although  a 
particular  and  a  rare  case  may  not,  in  itself,  be  of 
sufficient  magnitude  to  induce  a  rule,  yet  it  must  be 
governed  by  the  rule,  when  established,  unless  some 
plain  and  strong  reason  for  excluding  it  can  be  given. 
It  is  not  enough  to  say,  that  this  particular  case  was 
not  in  the  mind  of  the  Convention,  when  the  article 
was  framed,  nor  of  the  American  people,  when  it 
was  adopted.  It  is  necessary  to  go  farther,  and  to 
say  that,  had  this  particular  case  been  suggested,  the 
language  would  have  been  so  varied,  as  to  exclude  it, 
or  it  would  have  been  made  a  special  exception.  The 
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case  being  within  the  words  of  the  rule,  must  be  within    '  1819. 
it3  operation  likewise,  unless  there  be  something  in  ^JJJJiJ)^^ 
the  literal  construction  so  obviously  absurd,  or  mis-     College 
chievous,  or  repugnant  to  the  general  spirit  of  the  Woodwaid. 
instrument,  as  to  justify  those  who  expound  the  con*- 
stitution  in  making  it  an  exception. 

On  what  safe  and  intelligible  ground  can  this  ex« 
cepdon  stand.  There  is  no  expression  in  the  con- 
stitution, no  sentiment  delivered  by  its  contempora- 
neous expounders,  which  would  justify  us  in  making 
it.  In  the  absence  of  all  authority  of  this  kind,  is 
there,  in  the  nature  and  reason  of  th6  case  itself,  that 
which  would  sustain  a  cgnstruction  of  the  constitu- 
tion, not  warranted  by  its  words  ?  Are  contracts  of 
this  description  of  a  character  to  excite  so  little  in- 
terest, that  we  must  exclude  them  from  the  provi- 
sions of  the  constitution,  as  being  unworthy  of  the 
attention  of  those  who  framed  the  instrument  ?  Or 
does  public  policy  so  imperiously  demand  their  re- 
maining exposed  to  legislative  alteration,  as  to  com- 
pel us,  or  rather  permit  us  to  say,  that  these  wordsj 
which  were  introduced  to  give  stability  to  contracts, 
and  which  in  their  plain  import  comprehend  this 
contract,  must  yet  be  so  construed,  as  to  exclude  it  ? 

Almost  all  eleemosynary  corporations,  those  which 
are  created  for  the  promotion  of  religion,  of  charity, 
or  of  education,  are  of  the  same  character.  The 
law  of  this  case  is  the  law  of  all.  In  every  literary 
or  charitable  institution,  unless  the  objects  of  the 
bounty  be  themselves  incorporated,  the  whole  legal 
interest  is  in  trustees,  and  can  be  asserted  only  by 
them.     The  donors,  or  claimants  of  the  bounty,  if 
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1819.  tbey  can  appear  in  Court  at  all,  can  appear  only  W 
^^^^^  complain  of  the  trustees.  In  all  other  situatioiH^ 
CaU^ge  they  are  identified  with,  aod  personated  bj,  the  tnis- 
Woodwaid.  tees;  and -their  rights  are  to  be  defended  and  mauh 
tained  by  them.  Religioo,  Charity,  and  Elducatio^ 
are,  in  the  law  of  England,  legatees  or  donees,  o- 
pable  of  receiving  bequests  or  donations  in  this 
form.  They  appear  in  Court,  and  claim  or  defesd 
by  the  corporation.  Are  they  of  so  little  estima- 
tion in  the  United  States,  that  contracts  for  their  be- 
nefit must  be  excluded  from  the  protection  of  words^ 
which  in  their  natural  imp<M't  include  them  ?  Or  do 
such  contracts  so  necessarily  require  new  modeUing 
by  the  authority  of  the  legislature,  that  the  oidioaij 
rules  of  construction  must  be  disregarded  m  order  to 
leave  them  exposed  to  legislative  alteration  ? 

All  feel,  that  these  objects  are  not  deemed  unim- 
portant in  the  United  States.  The  interest  wbick 
this  case  has  excited,  proves  that  they  are  not  Tlie 
framers  of  the  constitution  did  not  deem  them  un- 
worthy of  its  care  and  protection.  They  have, 
though  in  a  difierent  mode,  manifested  their  respect 
for  science,  by  reserving  to  the  government  of  the 
Union  the  power  ^^  to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limited  times, 
to  authors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries.''  They  have 
so  far  withdrawn  science,  and  the  useful  arts,  from  the 
action  of  the  State  governments.  Why  then  shoaid 
they  be  supposed  so  regardless  of  contracts  made 
for  the  advancement  of  literature,  as  to  intend  to 
exclude  them  from  provisions,  made  for  the  security 
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of  ordinary  contracts  between  man  and  man  ?    No       1819. 
reason  for  making  this  supposition  is  perceived.  DMtmlwA 

If  the  insignificance  of  the  object  does  not  require     Coiieg>6 
that  we  should  exclude  contracts  respecting  it  from 
the  protection  of  the  constitution ;  neither,  as  wa 
conceive,  is  the  policy  of  leaving  them  s»i:^ct  to  le- 
gislative alteration  so  apparent,  as  to  require  a  forced 
construction  of  that  instrument  in  order  to  effect  it. 
These  eleemosynary  institutions  do  not  fill  the  place^ 
which  would  otherwise  be  occupied  by  government, 
but  that  which  would   otherwise  remain  vacant. 
They  are  complete  acquisitions  to  titerature.     They 
are  donations  to  education ;  donations,  which-  anf 
government  must  be  disposed  rather  to  eneoarage 
than  to  discountenance.     It  requires  no  very  critical^ 
examination  of  tbe  human  mind  to  enable  us  to'  de* 
termine,  that  one  great  inducement  to  these  gifts  is- 
the  conviction  felt  by  the  giver,  that  the-  disposition 
he  makes  of  them  is  immutable.     It  is  probable, 
that  no  man  ever  was,  and  that  no  man  ever  will  be, 
the  founder  of  a  college,  believing  at  the  time,  that 
an  act  of  incorporation  constitutes  no  security  for  tbe 
institution ;  believing,  that  it  is  immediately  to  be 
deemed  a  public  institution^  whose  fiinds  are  to  be 
governed  and  applied^  not  by  the  will  of  the  donor, 
but  by  the  will  of  the  legislature.     All  such  gifts  are- 
made  in  the  pleasing,  perhaps  delusive  hope,  that  the 
eharity  vrill  flow  forever  in  the  channel  which  the 
givers  have  marked  out  for  it.     If  every  roan  findl 
in  his  own  bosom  strong  evidence  of  the  universality 
of  this  sentiment,  there  can  be  but  little  reason  to 
imagine,  that  the  framers  of  our  constitution  y^er€ 
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1819.       strangers  to  it,  and  that,  feeling  the  necessity  and 
^^Z^^y^  policy  of  giving  permanence  and  security  to  con- 
CoU^e     tracts,  of  withdrawing  them  from  the  influence  of 
Woodward  legislative  bodies,  whose  fluctuating  policy,  and  re- 
peated interferences,  produced  the  most    perplexing 
and  injurious  embarrassments,  they  still   deemed  it 
necessary  to  leave  these  contracts  subject  to  those  in- 
terferences.    The  motives  for  such   an   exception 
must  be  very  powerful,  to  justify  the    constructioa 
which  makes  it. 

The  motives  suggested  at  the  bar  grow  out  of  the 
original  appointment  of  the  trustees,  which  is  sop- 
posed  to  have  been  in  a  spirit  hostile  to  the  genios  of 
our  government,  and  the  presumption,  that,  if  allowed 
to  continue  themselves,  they  now  are,  and  must  re- 
main forever,  what  they  originally  were.  Hence  is 
inferred  the  necessity  of  applying  to  this  corporation, 
and  to  other  similar  corporations,  the  correcting  and 
improving  hand  of  the  legislature. 

It  has  been  urged  repeatedly,  and  certainly  with  a 
degree  of  earnestness  which  attracted  attention,  that 
the  trustees  deriving  their  power  from  a  re^l  source, 
must,  necessarily,  partake  of  the  spirit  of  their  origin; 
and  that  their  first  principles,  unimproved  by  that  re- 
splendent light  which  has  been  shed  around  them, 
must  continue  to  govern  the  college,  and  to  guide  the 
students.  Before  we  inquire  into  the  influence  which 
this  argument  ought  to  have  on  the  constitutional 
question,  it  may  not  be  amiss  to  examine  the  fact  on 
which  it  rests.  The  first  trustees  were  undoubtedly 
named  in  the  charter  by  the  crown ;  but  at  whose 
jj  suggestion  were  they  named  ?  By  whom  were  they 
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selected  ?  The  charter  informs  us.  Dr.  Wheelock  1819. 
had  represented,  "  that,  for  many  weighty  reasons,  JjJJ^J^J^ 
it  would  be  expedient,  that  the  gentlemen  whom  he  College 
had  already  nominated,  in  his  last  will,  to  be  trustees  Woodwaid. 
in  America,  should  be  of  the  corporation  now  pro- 
posed." When,  afterwards,  the  trustees  are  named 
in  the  charter,  can  it  be  doubted  that  the  persons  men-^ 
tioned  by  Dr.  Wheelock  in  his  will  were  appointed  ? 
Some  were  probably  added  by  the  crown,  with  the 
approbation  of  Dr.  Wheelock.  Among  these  is  the 
Doctor  himself.  If  any  others  were  appointed  at  the 
instance  of  the  crown,  they  are  the  governor,  three 
members  of  the  council,  and  the  speaker  of  the  house 
of  representatives,  of  the  colony  of  New-Hampshire. 
The  stations  filled  by  these  persons  ought  to  rescue 
them  from  any  other  imputation  than  too  great  a  de- 
pendence on  the  crown.  If  in  the  revolution  that 
followed,  they  acted  under  the  influence  of  this  sen- 
timent, they  must  have  ceased  to  be  trustees  ;  if  they 
took  part  with  their  countrymen,  the  imputation,  which 
suspicion  might  excite,  would  no  longer  attach  to 
them.  The  original  trustees,  then,  or  most  of  them, 
were  named  by  Dr.  Wheelock,  and  those  who  were 
added  to  his  nomination,  most  probably  with  his  ap- 
probation, were  among  the  most  eminent  and  respect- 
able individuals  in  New-Hampshire. 

The  only  evidence  which  we  possess  of  the  cha- 
racter of  Dr.  Wheelock  is  furnished  by  this  charter. 
7'he  judicious  means  employed  for  the  accomplish- 
ment of  his  object,  and  the  success  which  attended 
his  endeavours,  would  lead  to  the  opinion,  that. he 
united  a  sound  understanding  to  that  homanity  and 
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1819.  benevolence  which  suggested  his  undertaking,  h 
i:<"^^"^  surely  cannot  be  assumed,  that  his  trustees  were  se- 
CoUege  lected  without  judgment.  With  as  little  probability 
WooAirai^  Can  it  be  assumed,  that,  while  the  light  of  science, 
and  of  liberal  principles,  pervades  the  whole  com* 
munity,  these  original! j  benighted  trustees  remain  ia 
utter  darkness,  incapable  of  participating  in  the  ge- 
neral improvement ;  that,  while  the  human  race  is 
rapidly  advancing,  they  are  stationary.  Reasmnng 
a  priori,  we  should  believe,  that  learned  and  intdii- 
gent  men,  selected  by  its  patrons  for  the  goyenimeBt 
of  a  literary  institution,  would  select  learned  and  in- 
telligent  men  for  their  successors ;  men  as  well  fitted 
for  the  government  of  a  college  as  those  who  might 
be  chosen  by  other  means.  Should  this  reasoning 
ever  prove  erroneous  in  a  particular  case,  public  qK- 
nion,  as  has  been  stated  at  the  bar,  would  correct 
the  institution.  The  mere  possibility  of  the  contiaij 
would  not  justify  a  construction  of  the  constitiftiofl, 
which  should  exclude  these  contracts  from  the  pro- 
tection of  a  provision  whose  terms  comprehend 
them. 

The  opinion  of  the  Court,  after  mature  delibera- 
tion, is,  that  this  is  a  contract,  the  obligation  of  which 
cannot  be  impaired,  without  violating  the  constitu- 
tion of  the  United  States.  This  opinion  appears  to 
us  to  be  equally  supported  by  reason,  and  by  the  for- 
mer decisions  of  this  Court. 

2L  We  next  proceed  to  the  inquiry,  whether  its 
obligation  has  been  impaired  by  those  acts  of  the 
legislature  of  New-Hampshire,  to  which  the  spedd 
Wrdict  refers. 
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From  the  review  of  this  charter,  which  has  been      I819. 
taken,  it  appears,  that  the  whole  power  of  governing  Dartmouth 
the  coFtege,  of  appointing  and  removing  tutors^  of     CoUeg^e 
fixing  their  salaries,  of  directing  the  conrse  of  study  Woodward. 
to  be  pursued  by  the  students,  and  of  filling  up  va-    .^^  ^^  ^ 
t^ancies  created  in  their  own  body,  tvas  vested  in  the  J},^jr"  of^uje 
trustees.     On  the  part  of  the  crown  it  was  expressly  f^  m^ "JTrTcf 
stipulated,  that  this  corpotation,  thus  constituted,  S^^isierim' 
should  continue  forever ;  and  th&t  the  liuchber  of  g^iioa  of^'the 
trustees  should  forever  consist  of  twelve,  and  rto  mor^.  Dartmouth 

College. 

By  this  contract  the  crown  was  bound,  and  could 
have  made  no  violent  alteration  in  its  essential  terms, 
without  impairing  its  obligation. 

By  the  revolution,  the  duties,  as  well  as  the  powers, 
of  government  devolved  on  the  people  of  New- 
Hampshire.  It  is  admitted,  that  among  the  latter 
was  comprehended  the  transcendent  power  of  par- 
liament, as  well  as  that  of  the  executive  department. 
It  is  too  clear  to  require  the  support  of  argument, 
that  all  contracts,  and  rights,  respecting  pt^opierty,  re- 
mained unchanged  by  the  revolution.  The  obliga- 
tions then,  which  were  created  by  the  charter  to 
Dartmouth  College,  were  the  same  in  the  new,  that 
they  had  been  in  the  old  government.  The  power 
of  the  government  was  also  the  same.  A  repeal  of 
this  charter  alt  any  time  prior  to  the  adoption  of  the 
present  constitution  of  the  United  States,  would  have 
been  an  extraordinary  and  unprecedented  act  of  pow- 
er, but  one  vi^hich  could  have  been  contested  only  by 
the  restrictions  Upon  the  legislature,  to  be  found  in 
the  constitution  of  the  State.  But  the  constitution 
of  the  United  Staites  has  imposed  this  aldditional  li- 
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1^19.      mitatioo,  that  the  legislature  of  a  State  shall  pass  bo 
^"-^^^^^^   act  "  impairing  the  obligation  of  contracts." 

College  It  has  been  already  stated,  that  the  act  ^  to  amend 
Woodward,  ^^e  charter,  and  enlarge  and  improve  the  corporadcui 
of  Dartmouth  College,"  increases  the  number  of 
trustees  to  twenty-one,  gives  the  appointment  of  the 
additional  members  to  the  executive  of  the  State,  and 
creates  a  board  of  overseers,  to  consist  of  twenty-five 
persons,  of  whom  twenty-one  are  also  appointed  by 
the  executive  of  New-Hampshire,  who  have  power 
to  inspect  and  control  the  most  important  acts  of  the 
trustees. 

On  the  effect  of  this  law,  two  opinions  cannot  be 
entertained.     Between  acting  directly,  and  actbg 
through  the  agency  of  trustees  and  overseers,  no  es- 
sential difference  is  perceived.     The  whole  powered 
governing  the  college  is  transferred  from  trustees 
appointed  according  to  the  will  of  the    founder,  ex- 
pressed in  the  charter,  to  the  executive   of  New- 
Hampshire.     The  management  and  applicatioo  of 
the  funds  of  this  eleemosynary  institution,  which  are 
placed  by  the  donors  in  the  hands  of  trustees  named 
in  the  charter,  and  empowered  to  perpetuate  them- 
selves, are  placed  by  this  act  under  the  control  of  the 
government  of  the  State.     The  will  of  the  State  is 
substituted  for  the  will  of  the  donors,  in  every  essen- 
tial operation  of  the  college.     This  is  not  s^i  imma- 
terial change.     The  founders  of  the  college  con- 
tracted, not  merely  for  the  perpetual  application  of 
the  funds  which  they  gave,  to  the  objects  for  which 
those  funds  were  given;  they  contracted  also,  to  se- 
cure that  application  by  the  constitutioji  of  the  cor- 
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poration.     They  contracted   for  a  system,  which       1819. 
should,  as  far  as  human  foresijght  can  provide,  retain  ^[^'^'^'^ 
forever  the  government  of  the  literary  institution     CoUeg^e 
they  had  formed,  in  the  hands  of  persons  approved  woodwaM; 
by  themselves.      This  system   is  totally  changed. 
The  charter  of  1769  exists  no  longer.     It  is  reor- 
ganized; and  reorganized  in  such  a  manner,  as  to 
convert  a  literary  institution,  moulded  according  to 
the  will  of  its  founders,  and  placed  under  the  control 
of  private  literary  men,  into  a  machine  entirely  sub- 
servient to  the  will  of  government.     This  may  be 
for  the  advantage  of  this  college  in  particular^  and 
may  be  for  the  advantage  of  literature  in  general ; 
but  it  is  not  according  to  the  will  of  the  donors,  and 
is  subversive  of  that  contract,  on  the  faith  of  which 
their  pro|)erty  was  given. 

In  the  view  which  has  been  taken  of  this  interest-  J^  {JSHSei^f 
ing  case,  the  Court  has  confined  itself  to  the  rights  c^ii^^^m 

j-i.t^.  .1  •  1  a  beneficial  in- 

possessed  by  the  trustees,  as  the  assignees  and  repre-  tenst  therein. 
sentatives  of  the  donors  and  founders,  for  the  benefit 
pf  religion  and  literature.  Yet  it  is  not  clear,  that  the 
trustees  ought  to  be  considered  as  destitute  of  such 
beneficial  interest  in  themselves,  as  the  law  may  re- 
spect, f  q  addit^op  to  their  being  the  legal  owners  of 
the  property,  s^nd  to  their  having  a  freehold  right  in 
the  powers  confided  to  them,  the  charter  itself  coun- 
tenances the  idea,  that  trustees  may  also  be  tutors 
with  salaries.  The  first  president  was  one  of  the 
original  trustees ;  and  the  charter  provides,  that  in 
cascf  of  vacancy  in  that  office,  '^  the  senior  professor 
pr  tutor,  being  one  of  the  trustees ^  shall  exercise  the 
pffice  of  president,  until  the  trustees  shall  make  choice 
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1819.       of,  and  appoint  a  president'*   According  to  the  tenot 
pj^^^  of  the  charter,  then,  the  trustees  niight)  without  im- 
Coii^^e     propriety,  a[^int  a  president  and  other  professors 
WoodLwurd.  from  their  own  body.    This  is  a  power  not  entirelj 
unconnected  with  an  interest     £ven  if  the  proposi- 
tion of  the  counsel  for  the  defendant  weire  sustained ; 
if  it  were  admitted,  that  those  cdntracts  only  ait 
protected  by  the  constitution,  a  beneficial  interest  in 
which  is  vested  in  the  party,  who  appears  in  Cooit 
to  assert  that  interest ;  yet  it  is  by  no   means  clears 
that  the  trustees  of  Dartmouth  College  have  no  be- 
neficial interest  in  themselves. 

But  the  Court  has  deemed  it  unnecessary  to  inves- 
tigate this  particular  point,  being  of  opinion,  on  gene- 
ral principles,  that  in  these  private  eleemosynarj  is- 
stitutions,  the  body  corporate,  as  possessing  the  whole 
legal  and  equitable  interest,  and  completely  repre- 
senting the  donors,  for  the  purpose  of  executing  the 
trust,  has  rights  which  are  protected  by  the  con- 
stitution. 

It  results  from  this  opinion,  that  the  acts  of  the 
legislature  of  New-Hampshire,  which  are  stated  in 
the  special  verdict  found  in  this  cause,  are  repugnant 
to  the  constitution  of  the  United  States  ;  and  that  the 
judgment  on  this  special  verdict  ought  to  have  been 
for  the  plaintiffs.  The  judgment  of  the  3tate  Cooit 
must,  therefore,  be  reversed. 

Mr.  Justice  Washington. — This  canse  tnmsiipoii 
the  validity  of  certain  laws  of  the  State  of  New- 
Hampshire,  which  have  been  stated  in  the  case,  and 
which,  it  is  contended  by  the  counsel  for  the  plamtifi 


OF  THE  UNITED  STATES.  ^ 

ia  error,  are  void,  being  repugnant  to  the  constitution       1819. 
of  that  State,  and  also  to  the  conslitotion  of  the    v#->^'^v 
United  States..    Whether  the  first  objection  to  these     CoUeg« 
laws  be  well  fqunded  or  not,  is  a  question  with  which  ^^oodwaid. 
this  Court,  in  this  case,  has  nothing  to  do :  because 
it  has  no  jurisdiction,  as  an  appellate  Court,  over  the 
decisions  of  a  State  Court,  except  in  cases  where  is 
drawn  in  question  the  validity  of  a  treaty,  or  statute 
of,  or  an  authority   exercised   under,  the    United 
States,  and  the  decision  is  against  their  validity ;  or 
where  is  drawn  in  question  the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any  State,  on 
the  ground  of  their  being  repugnant  to  the  constitu* 
tion,  treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favour  of  their  validity ;  or  where  is 
drawn  in  question  the  construction  of  any  clause  of 
the  constitution,  or  of  a  treaty,  or  statute  of,  or  com- 
mission held  under,  the  United  States,  and  the  deci- 
sion is  against  the  title,  right,  privilege,  or  exemption 
specially  set  up  or  claimed  by  either  party,  under 
such  clause  of  the  said  constitution,  treaty,  statute, 
or  commission. 

The  clause  in  the  constitution  of  the  United  States 
which  was  drawn  in  question  in  the  Court  from 
whence  this  transcript  has  been  sent,  is  that  part  of 
the  tenth  section  of  the  first  article,  which  declares, 
that  '^  no  State  shall  pass  any  bill  of  attainder,  e^. 
post  facto  law,  or  any  law  impairing  the  abligation 
of  c&ntracts.^^  The  decision  of  the  State  Court  is 
against  the  title  specisdly  claimed  by  the  plaintiffs  in 
error,  under  the  above  clause,  because  they  contend, 
that  the  laws  of  New-Hampshire,  above  referred  to, 
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^^^^'      impair  the  obligation  of  a  contract,  and  are,  coosly 
DartmoQth  quenti  J,  repugnant  to  the  above  claase  of  the  coBsti- 
^®^     tution  of  the  United  States,  and  void. 
Woodward.       There  are,  then,  two  questions  for  this  court  to 
decide: 

1st  Is  the  charter  granted  to  Dartmouth  College 
on  the  13th  of  December,  1769,  to  be  considered  » 
a  contract  ?  If  it  be,  then,  2dly.  Do  the  laws  in  ques- 
tion impair  ics  obligation  ? 
cootract  1  •  What  is  a  contract  ?  It  may  be  defined  to  be  a 

transaction  between  two  or  more  persons,  in  whidi 
each  party  comes  under  an  obligation  to  the  other, 
and  each  reciprocally  acquires  a  right  to  whatever  b 
promised  by  the  other/  Under  this  definition,  sajs 
Mr.  Powell,  it  is  obvious,  that  every  feofiinent,  giit, 
grant,  agreement,  promise,  &c.  may  be  included,  be- 
cause in  all  there  is  a  mutual  consent  of  the  minds 
of  the  parties  concerned  in  them,  upon  an  agreemeot 
between  them  respecting  some  property  or  right  that 
is  the  object  of  the  stipulation.  He  adds,  that  the 
ingredients  requisite  to  form  a  contract,  are,  parties, 
consent,  and  an  obligation  to  be  created  or  dissolved: 
these  must  all  concur,  because  the  regular  efiect  of 
all  contracts  is  on  one  side  to  acquire,  and  on  the 
other  to  part  with,  some  property  or  rights ;  or  to 
abridge,  or  to  restrain  natural  liberty,  by  Unding  the 
parties  to  do,  or  restraining  them  from  doing,  some- 
thing which  before  they  might  have  done,  or  omitted. 
If  a  doubt  could  exist  that  a  grant  is  a  contract,  the 
point  was  decided  in  the  case  of  Fletcher  v.  Peck,* 

a  Powell  on  Contr.  6.  6  6  Cranchy  87. 
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in  which  it  was  laid  down,  that  a  contract  is  either       i8i9« 
executory  or  executed ;  by  the  former,  a  party  binds  ^•^'v^ 
himself  to  do  or  not  to  do  a  particular  thing ;  the     CoUcg« 
latter  is  one  in  which  the  object  of  the  contract  is  wooMii* 
performed,  and  this  difiers  in  nothing  from  a  grant ; 
but  whether  executed  or  executory,  they  both  con- 
tain obligations  binding  on  the  parties,  and  both  are 
equally  within  the  provisions  of  the  constitution  of 
the  United  States,  which  forbids  the  State  govern- 
ments   to  pass  laws   impairing  the  obligation  oi 
contracts. 

If,  then,  a  grant  be  a  contract,  within  the  meaning  ThecreMiM 
of  the  constitution  of  the  United  States,  the  next  in-  ^rp^S^I^ 
quiry  is,  whether  the  creation  of  ^  corporation  by  ^^t  ^IT^ 
charter,  be  such  a  grant,  as  includes  an  obligation  of  ga'tj^t/acooh 
the  nature  of  a  contract,  which  no  State  legislature  sute  legitia- 

.    3  **"*  *•"  P*!" 

can  pass  laws  to  impair  r  iawttoiiB|Mir. 

A  corporation  is  defined  by  Mr.  Justice  Black- 
stone''  to  be  a  franchise.  It  is,  says  he,  ^^  a  franchise 
for  a  number  of  persons,  to  be  incorporated  And  ex- 
ist as  a  body  politic,  with  a  power  to  maintain  per- 
petual succession,  and  to  do  corporate  acts,  and  each 
individual  of  such  corporation  is  also  said  to  have  a 
franchise,  or  freedom."  This  franchise,  like  other 
franchises,  is  an  incorporeal  hereditament,  issuing 
out  of  something  real  or  personal,  or  concerning  or 
annexed  to,  and  exercisable  within  a  thing  corporate. 
To  this  grant,  or  this  franchise,  the  parties  are,  the 
king,  and  the  persons  for  whose  benefit  it  is  created^ 
er  trustees  for  them.    The  assent  of  both  is  neces- 

a  2  Bl.  Com.  37. 
'OL.  IV.  83 


668  CASES  IN  THE  SUPREME  COURT 

1819.  sary.  The  subjects  of  the  grant  are  not  only  privi- 
^'ify^^^  leges  and  immunities,  but  property,  or,  which  is  the 
College  same  thing,  a  capacity  to  acquire  and  to  hold  pro- 
Woodwaid.  P^^J  ^  perpetuity.  Certain  obligations  are  Greated, 
binding  both  on  the  grantor  and  the  grantee&  On 
the  part  of  the  former,  it  amounts  to  an  extingiBsli- 
ment  of  the  king's  pren^tive  to  bestow  the  same 
identical  franchise  on  another  corporate  body,  be- 
cause it  would  prejudice  his  prior  grant.*  It  im- 
plies, therefore,  a  contract  not  to  reassert  the  right  U 
grant  the  franchise  to  another,  or  to  impair  it.  Tbeie 
is  also  an  implied  contract,  that  the  founder  of  a  pri- 
vate charity,  or  his  heirs,  or  other  persons  app(HDted 
by  him  for  that  purpose,  shall  have  the  right  to  risit, 
and  to  govern  the  corporation,  of  which  he  is  the  ac- 
knowledged founder  and  patron,  and  also,  that  ia 
case  of  its  dissolution,  the  reversionary  right  of  the 
founder  to  the  property,  with  which  he  had  endowed 
it,  should  be  preserved  inviolate. 

The  rights  acquired  by  the  other  contracting  paitj 
are  those  of  having  perpetual  succession,  of  suing 
and  being  sued,  of  purchasing  lands  for  the  beneft 
of  themselves  and  their  successors,  and  of  having  a 
common  seal,  and  of  making  bye-laws.  The  obli- 
gation imposed  upon  them,  and  which  forms  the  con- 
sideration of  the  grant,  is  that  of  acting  up  to  the  end 
or  design  for  which  they  were  created  by  their  foun- 
der. Mr.  Justice  Buller,  in  the  case  of  the  King  t. 
Passmore,*  says,  that  the  grant  of  incorporation  is  a 
compact  between  the  crown  and  a  number  of  per- 
sons, the  latter  of  whom  undertake,  in  consideratictt 

a  2  Bl.  Com.  37.  h  S  T.  R.  246. 
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of  the  privileges  bestowed,  to  exert  themselves  for       1819. 
the  good  government  of  the  place.     If  they  fail  to  j^J[J^^^ 
perform  their  part  of  it,  there  is  an  end  of  the  com-     Coltoge 
pact.    The  charter  of  a  corporation,  says  Mr.  Justice  WoodwaHl 
Blackstone,"*  may  be  forfeited  through  negligence, 
or  abuse  of  its  franchises,  in  which  case  the  law 
judges,  that  the  body  politic  has  broken  the  condi- 
tion upon  which  it  was  incorporated,  and  thereupon 
the  corporation  is  void. 

It  appears  to  me,  upon  the  whole,  that  these  prin- 
ciples and  authorities  prove,  incontrovertibly,  that  a 
charter  of  incorporation  is  a  contract. 

2.  The  next  question  is,  do  the  acts  of  the  legis-      obtiaciioii 
lature  of  New-Hampshire  of  the  27th  of  June,  and  lic  and  |ir^ 
18th  and  26th  of  December,  1816,  impair  this  con-  ^'^^^ 
tract,  within  the  true  intent  and  meaning  of  the  con- 
stitution of  the  United  States  ? 

Previous  to  the  examination  of  this  question,  it 
will  be  proper  clearly  to  mark  the  distinction  be- 
tween the  different  kinds  of  lay  aggregate  corpora- 
tions, in  order  to  prevent  any  implied  decision  by 
this  Court  of  any  other  case,  than  the  one  immedi- 
ately before  it. 

We  are  informed,  by  the  case  of  Philips  v.  Bury,* 
which  contains  all  the  doctrine  of  corporations  con- 
nected with  this  point,  that  there  are  two  kinds  of 
corporations  aggregate,  viz.  such  as  are  for  public  go^ 
vemment,  and  such  as  are  for  private  charity.  The 
first  are  those  for  the  government  of  a  town,  city, 
or  the  like;  and  being  for  public  advantage,  are 

a  2  BL  Ckm.  484.  b  1  Ld.  Raym.  5.  S.  C.  2  T.  R.  346. 
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1819.       to  be  goreraed  according  to  the  \kw  of  the  hsiiL 
^|J^J[^   The    validity  and   justice    of   their  private  lavs 
College     and   constitutions  are    examinable   in    the    king's 
niTooiwixd.  Courts.     Of  these  there  are  nd  particiilar  fbondetsi 
and  conseqoently  nd  particnlar  risitor.     There  are 
no  patrons  of  these  corporations.     But  private  9ad 
particular  corporations  for  charity,  founded  and  en- 
dowed bj  private  persons,  are  subjiect  to  the  private 
government  of  those  who  erect  thens,  and  are  to  be 
visited  bj  them  or  their  heirs,  or  such  other  perscms 
as  they  may  appoint.   The  only  rules  for  the  gofcm- 
ment  of  these  private  corporations  are  the  laws  and 
constitutions  assigned  by  the  founder.     This  right  of 
government  and  visitation  arises  frohi  the  pwof&tj 
which  the  founder  had  in  the  lands  assigned  to  stip- 
port  the  charity ;  and,  as  he  is  the  author  of  Ae 
charity,  the  law  invests  him  with  the  necessary  power 
of  inspecting  and  regulating  it     The  authorities  M 
full  to  prove,  that  a  college  is  a  private  charity,  is 
well  as  a  hospital,  and  that  there  is,  in  realit  j,  oo  dif- 
ference between  them,  except  in  degree ;  but  diej 
are  within  the  same  reason,  and  both  eleemosyoaiy. 
These  corporations,  civil  and  eleemosynarjr,  which 
differ  from   each   other  so  espiecially  in   their  na- 
ture and  constitution,  may  verjr  well  differ  in  matters 
which  concern  their  rights  and  privilegeis^  and  their 
existence  and  subjection  to  public  control.     The  one 
is  the  mere  creature  of  public  institution,  created  ex- 
clusively for  the  public  advantage,  without  other  en- 
dowments than  siich  as  the  king  or  governniient  may 
bestow  upon  it,  and  having  no  other  founder  or  visitor 
than  the  king  or  government,  the  fundMor  incipiens. 
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The  validity  aiid  justice  of  Its  laws  and  constitution      1819. 
are  examinable  by  the  Courts  having  jurisdiction  over  ^JJ^J^^T^ 
them  ;  and  they  are  subject  to  the  general  law  of  the     College 
land.     It  would  sfeem  reasonable/ that  such  a  corpo-  Woodward, 
ration  tnay  be  contiolled,  and  its  constitution  altered 
and  amended  by  the  goTemHient^  in  siich  manner  as 
i     the  public  interest  may  require.     Such  legislative 
I    interferences  cadnot  be  said  to  impair  the  contract 
1    by  which  the  corporation  was  formed,  because  there 
is  in  reality  but  one  party  to  it,  the  trustees  or  go- 
!     vernors  of  the  corporation  being  merely  the  trustees 
[     for  the  public,  the  cestui  que  tntst  of  the  foundation. 
These  trustees  or  governors  have  no  interest,  iio  pri- 
vileges or  immunities,  which  are  Iriolated  by  such  in- 
terference, and  can  have  no  more  right  to  complain  of 
them,  than  an  ordinary  trustee,  who  is  called  upon  in 
a  Court  of  Equity  to  execute  the  trust.   They  accept- 
ed the  charter  for  the  public  benefit  alone,  and  there 
would  seem  to  be  no  reason  why  the  government, 
under  proper  limitations,  should  not  alter  or  modify  - 
such  a  grant  at  pleasure.  But  the  case  of  a  private  cor^ 
poration  is  entirely  different.  That  is  the  creature  of 
private  benefaction  for  a  charity  or  private  purpose.  It 
is  endowed  and  foiAded  by  private  persons,  and  sub- 
ject to  their  control,  latVs,  and  visitation,  and  not  to 
the  general  control  df  the  govenlment ;  and  all  these 
powers,  rights  and  privileges^  flow  from  the  property 
of  the  founder  in  the  funds  assigned  for  the  support 
of  the  charity.    Although  the  king,  by  the  grant  of 
the  charter,  is  in  some  sense  the  founder  of   all 
eleemosynary    bOrpordtions,    because   without    his 
gr&nt  they  cannot  ^kht ;  y^  the  patron  oi*  enddVv^t 
is  the  perficient  founder,  to  whom  belongs,  as  of 
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1819.       right,  all  the  powers  and  privilege,  which  have  beei 
^f^^"^^^    described.     With  such  a  corporation,  it  is  not  com- 
College     petent  for  the  legislature  to  interfere.     It  is  a  fian- 
Woodwvd.  chise,  or  incorporeal  hereditament,  founded  upcm  pri- 
vate property,  devoted  by  its  patron  to  a  private  cfah 
rity  of  a  peculiar  kind,  the  offspring  of  his  own  will 
and  pleasure,  to  be  managed  and  visited  by  penoBS 
of  his  own  appointment,  according  to  such  laws  aid 
regulations  as  he,  or  the  persons  so  selected,  my 
ordain. 

It  has  been  shown,  that  the  charter  is  a  coBtnd 
on  the  part  of  the  government,  that  the  property  witk 
which  the  charity  is  endowed,  shaU  be  for  ev^  fest* 
ed  in  a  certain  number  of  persons,  and  their  suooeir 
sors,  to  subserve  the  particular  purposes  designated  hj 
the  founder,  and  to  be  managed  in  a  particular  w^. 
If  a  law  increases  or  diminishes  the  number  of  die 
trustees,  they  are  not  the  persons  which  the  gnator 
agreed  should  be  the  managers  of  the  fund.  If  if  ap- 
propriate the  fund  intended  for  the  support  of  a  par- 
ticular charity  to  that  of  some  other  charity,  or  to  aa 
entirely  different  charity,  the  grant  is  in  effect  set 
aside,  and  a  new  contract  substituted  in  its  place; 
thus  disappointing  completely  the  intentions  of  tbe 
founder,  by  changing  the  objects  of  his  bounty.  Afid 
can  it  be  seriously  contended,  that  a  law,  whick 
changes  so  materially  the  terms  of  a  contract,  does 
not  impair  It  ?  In  short,  does  not  every  alteration  of  a 
contract,  however  unimportant,  even  though  it  be 
manifestly  for  the  interest  of  the  party  objecting  to 
it,  impair  its  obligation  ?  If  the  assent  of  all  the  par- 
ties to  be  bound  by  a  contract  be  of  its  essence,  how 
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is  it  possible  that  a  new  contract,  substituted  for,  or      isio. 
engrafted  on  another,  without  such  assent,  should  not  ^JJJiJ^^J^ 
violate  the  old  charter  ?  CoUege 

This  course  of  reasoning,  which  appears  to  be  Woodwai^. 
perfectly  manifest,  is  not  without  authority  to  support 
it.  Mr.  Justice  Blackstone  lays  it  down,"*  that  the 
same  identical  franchise,  that  has  been  before  grant- 
ed to  one,  cannot  be  bestowed  on  another ;  and  the 
reason  assigned  is,  that  it  would  prejudice  the  former 
grant.  In  the  King  v.  Passmore,^  Lord  Kenyon 
says,  that  an  existing  corporation  cannot  have  ano- 
ther charter  obtruded  upon  it  by  the  crown.  It  may 
reject  it,  or  accept  the  whole,  or  any  part  of  the  new 
charter.  The  reason  is  obvious.  A  charter  is  a 
contract,  to  the  validity  of  which  the  consent  of  both 
parties  is  essential,  and,  therefore,  it  cannot  be  altered 
or  added  to  without  such  consent. 

But  the  case  of  Terrett  v.  Taylor,'  fully  supports 
the  distinction  above  stated,  between  civil  and  private 
corporations,  and  is  entirely  in  point.  It  was  decided 
in  that  case,  that  a  private  corporation,  created  by  the 
legislature,  may  lose  its  franchises  by  misuser,  or  non- 
user,  and  may  be  resumed  by  the  government  under 
a  judicial  judgment  of  forfeiture.  In  respect  to  pub- 
lic corporations  which  exist  only  for  public  purposes, 
such  as  towns,  cities,  &c.  the  legislature  may,  under 
proper  limitations,  change,  modify,  enlarge,  or  restrain 
them,  securing,  however,  the  property  for  the  use  of 
those  for  whom,  and  at  whose  expense,  it  was  pur- 
chased.   But  it  is  denied,  that  it  has  power  to  repeal 

a  2  Bl.  Cam.  37.         b3T.IL  246.         c  9  Cranch,  43. 
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1819.      statutes  creating  private  corporations,  or  confirming 
to  them  property  already  acquired  under  the  fiauth  of 


College     previous  laws ;  and  that  it  can,  by  such  repeal,  vest 
Woodwud.  ^^  property  of  such  corporations  in  the  State,  or 
dispone  of  the  same  to  such  purposes  as  it  may  pieas^ 
without  the  consent  or  default  of  the  corporatois. 
Such  a  law,  it  is  declared,  would  be  repugnant  bolk 
to  the  spirit  and  the  letter  of  the  constitution  of  Ae 
United  States. 
Tte  obii^      If  these  principles,  before  laid  down,  be  correct,  k 
g»«;j^    ^  cannot  be  denied,  that  the  obligations  of  the  cbifttr 
bmSid  ^  ^®  Dartmouth  College  are  impaired  by  the  laws  older 
*•  uwt   in  consideration.    The  name  of   the   corporatioD,  h 
constitution  and  government,  and  the  objects  oi  Ae 
founder,  and  of  the  grantor  of  the  charter,  are  totally 
changed.     By  the  charter,  the  property  of  this  fbood- 
er  was  vested  in  twelve  trustees,  and  no  more,  to  be 
disposed  of  by  them,  or  a  majority,  for  the  supfotl 
of  a  college,  for  the  education  and  instructioe  of  Ae 
Indians,  and  also  of  English  youth,  and  others.    Un- 
der the  late  acts,  the  trustees  and  visitors  are  diffe- 
rent ;  and  the  property  and  franchises  of  the  college 
are  transferred  to  different  and  new  uses,  not  con- 
templated by  the  founder.     In  short,  it  is  most  obvi- 
ous, that  the  effect  of  these  laws  is  to    abolish  tk 
old  corporation,  and  to  create  a  new  one  in  its  stead. 
The  laws  of  Virginia,  referred  to  in  the  case  of  Ter- 
rett  V.  Taylor,  authorized  the  overseers  of  the  poor 
to  sell  the  glebes  belonging  to  the  Protestant  Episco- 
pal Church,  and  to  appropriate  the  proceeds  to  other 
uses.     The  laws  in  question  devest  the   trustees  of 
Dartmouth  College  of  the  property  vested  in  them 
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* 

by  the  founder,  and  vest  it  in  other  trustees,  for  the       1819. 
\     support  of  a  different  institution,  called  Dartmouth  ^tf'''^^^ 

m  »  D&ftmoiiui 

University.     In  what  respects  do  they  differ  ?  Would     College 


the  difference  have  been  greater  in  principle^  if  the  woodward, 
law  had  appropriated  the  funds  of  the  college  to  the 

*  Ai'aking  of  turnpike  roads,  or  to  any  other  purpose  of 
''  a  public  nature  ?  In  all  respects,  in  which  the  con^. 
ff  tiract  has  been  altered  without  the  assent  of  the  cor- 
'   poration^  its  obligations  have  been  impaired ;  and  the 

degree  can  make  no  difference  in  the  construction  of 
the  above  provision  of  the  constitution. 

It  has  been  insisted  in  the  argument  at  the  bar^  that 
^    Dartmouth   College  was  a  mere  civil  corporation^ 

*  created  for  a  public  purpose,  the  public  being  deeply. 
I  interested  in  the  education  of  its  youth ;  and  that^ 
I    consequently,  the  charter  was  as  much  under  the  con- 

I  trol  of  the  government  of  New-Hampshire,  as  if  the 
corporation  had  concerned  the  government  of  a  town 
or  city.  But  it  has  been  shown,  that  the  authorities 
are  all  the  other  way.  There  is  not  a  case  to  be 
found  which  contradicts  the  doctrine  laid  down  in 
the  case  of  Philips  v.  Bury,  viz.  that  a  college  foundi- 
ed  by  an  individual,  or  individuals,  is  a  private  charity, 
subject  to  the  government  and  visitation  of  the  founds 
er,  and  not  to  the  unlimited  control  of  the  govern^* 
ment. 

It  is  objected,  in  this  case,  that  Dr.  Wheelock  i3 
not  the  founder  of  Dartmouth  College.  Admit  he  19 
not.  How  would  this  alter  the  case,'^  Neither  the 
king,  nor  the  province  of  New-Hampshire  was  the 
founder;  and  if  the  contributions  made  by  the  go- 
vernor pf  ]>few-Hiaunpshire,  by  those  pi^rsons  w(io 
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L  Whether  the  original  charter  of  Dartmouth  Col-       iftid. 
lege  is  a  contract  within  the  prohibitory  clause  of  ^e  ^"^[^21^^^ 
constitution  of  the  United  States,  which  declares^     CoUe^e 
that  no  State  shall  pass  any  ^^  law  impairing  the  ob-  Wood'wani 
ligation  of  contracts.''    2.  If  so,  whether  the  legis- 
lative acts  of  New-Hampshire  of  the  37th  of  June, 
and  of  the  18th  and  27th  of  December,  1816,  or  any 
of  them,  impair  the  obligations  of  that  charter. 

It  will  be  necessary,  however,  bdbre  we  proceed  T***.  if^"i 
to  discuss  these  questions,  to  institttle  an  inquiry  into  k'"^''  ^^^^l 
the  nature,  rights,  and  duties  of  a^regate  corpora- 
tions at  common  law ;  that  we  may  apply  the  prin«^ 
ciples,  drawn  from  this  source,  to  the  exposition  of 
this  charter,  which  was  granted  emphatically  with 
reference  to  that  law. 

An  aggregate  corporation  at  common  law  is  a  col- 
lection of  individuals  united  into  one  collective  body, 
under  a  special  name,  and  possessing  certain  immu- 
nities, privileges,  and  capacities  in  its  collective  cha- 
racter, which  do  not  belong  to  the  natural  persons 
composing  it  Afnong  other  things  it  possesses  the 
capacity  of  perpetual  succession,  and  of  acting  by 
the  collected  vote  or  will  of  its  component  members, 
and  of  suing  and  being  sued  in  all  things  touching 
its  corporate  rights  and  duties.  It  is,  in  short,  an 
artificial  person,  existing  in  contemplation  of  law, 
and  endowed  with  certain  powers  and  franchises 
which,  though  they  must  be  exercised  through  the 
medium  of  its  natural  members,  are  yet  considered 
as  subsisting  in  the  corporation  itself,  as  distinctly  as 
if  it  were  a  real  personage.  Hence,  such  a  corpora- 
tion may  sue  and  be  sued  by  its  own  members;  aqd 
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1819.  may  contract  with  them  in  the  same  manner  as  witk 
^[J[[J^^  an  J  strangers/  A  great  variety  of  these  corporatioM 
Coi^^^  exist  in  every  country  governed  by  the  commoa 
Woodiraid.  law ;  in  some  of  which  the  corporate  existence  is 
perpetuated  by  new  elections,  made  from  time  to 
time ;  and  in  others  by  a  continual  accession  of  oew 
ipemberSy  without  any  corporate  act.  Some  of  then 
corporations  are,  from  the  particular  purposes  to  wbidi 
they  are  devoted,  denominated  spiritual,  and  some 
lay ;  and  the  latter  are  again  divided  into  civil  and 
eleemosynary  corporations.  It  is  unneeessary,  in  tUi 
place,  to  enter  into  any  examination  of  civil  corpoiar 
tions.  Eleemosynary  corporations  are  such  as  are 
constituted  for  the  perpetual  distribution  of  the  free 
alms  and  bounty  of  the  founder,  in  such  mann^  as 
he  has  directed ;  and  in  this  class  are  ranked  hoqx- 
tals  for  the  relief  of  poor  and-  impotent  persons,  and 
colleges  for  the  promotion  of  learning  and  piety,  and 
the  support  of  persons  engaged  in  literary  pursuits.* 
Another  division  of  corporations  is  into  public  and 
private.  Public  corporations  are  generally  esteemed 
such  as  exist  for  public  political  purposes  only,  such 
as  towns,  cities,  parishes,  and  counties  ;  and  in  many 
tespects  they  are  so,  although  they  involve  some  pri- 
vate interests  ;  but  strictly  speaking,  public  corpora- 

a  1  Bl.  Com.  469.  475.    1  Kyd  Corp.  13,  69.  189.    1  fVoodis. 
471.  &c.  &c. 

b  1  BL  Com.  469.  470. 471.  482.  iKydCorp.  25.  1  Woodes. 
474.  Attornej  General  v.  Whorwood,  1  Fes,  634.  St.  John's 
College  V.  Todington,  1  BL  Rep,  84.  S.  C.  1  Bur.  200.  Phil- 
lips V.  Bury,  1  Ld.  Raym.  6.  S.  C.  2  T.  R.  346.  Porter*i 
Case,  1  Co.  22.  b,  23. 
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tions  are  such  only  as  are  founded  by  the  govern-*      I8i9. 
ment  for  public  purposes,  where  the  whole  interests   tw^^^^jj^ 
belong  also  to  the  government.     If,  therefore,  the     CoU^ 
foundation  be  private,  though  under  the  charter  of  Woodvaid^ 
the  government,  the  corporation  is  private,  however 
extensive  the  uses  may  be  to  which  it  is  devoted, 
either  by  the  bounty  of  the  founder,  or  the  nature  and 
objects  of  the  institution.    For  instance,  a  bank  cre- 
ated by  the  government  for  its  own  uses,  whose 
stock  is  exclusively  owned  by  the  government,  is,  in 

• 

the  strictest  sense,  a  public  corporation.  So  a  hos- 
pital created  and  endowed  by  the  government  for 
general  charity.  But  a  bank,  whose  stock  is  owned 
by  private  persons,  is  a  private  corporation,  although 
it  is  erected  by  the  government,  and  its  objects  and 
operations  partake  of  a  public  nature.  The  same 
doctrine  may  be  affirmed  of  insurance,  canal,  bridge, 
and  turnpike  companies.  In  all  these  cases,  the  uses 
may,  in  a  certain  sense,  be  called  public,  but  the 
corporations  are  private ;  as  much  so,  indeed,  as  if 
the  franchises  were  vested  in  a  single  person. 

This  reasoning  applies,  in  its  full  force  to  eleemo- 
synary corporations.  A  hospital  founded  by  a  private 
benefactor  is,  in  point  of  law^  a  private  corporation, 
although  dedicated  by  its  charter  to  general  charity. 
So  a  college,  founded  and  endowed  in  the  same,  man- 
ner, although,  being  for  the  promotion  of  learning 
and  piety,  it  may  extend  its  charity  to  scholars  from 
every  class  in  the  community,  and  thus  acquire  the 
character  of  a  public  institution.  This  is  the  un- 
equivocal doctrine  of  the  authorities ;  and  cannpt  be 
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j«i9.      skak&Et  but  by  UBderimniBg  the  most  aotid  fouadft- 

^^">^^^   turns  of  the  cfmiaion  law.* 
i^nMd^        It  W9S  iodeed  supposed  at  the  argument,  Uut  if 

Wminti.  ^^  ^'^^  ^'^  ^  eJeeiDosyoarj  coiyoffalioii  be  for  .geie- 
fal  cbaifty,  this  aloae  would  constitute  k  a  piUie 
jCoqioratioQ.  But  the  law  is  oertmily  not  so.  T0 
he  sure,  io  a  certaia  setae,  everj  ti^harkj,  wiikkh 
extensive  in  its  reaci,  may  be  called  a  puUic  diaritj, 
IB  cQBtradistinction  to  a  charity  emfaraeing  but  a  fev 
definite  objects*  In  this  sense  ihe  language  was  at* 
questionably  used  by  Lord  Haidwicke  ia  the  oav 
cited  at  the  argument  ;^  and,  in  this  aeuae,  a  prifsrte 
corporation  may  well  en(mgh  be  denominated  a  fMc 
charity.  So  it  would  be,  if  the  endowment,  iosted 
of  being  vested  in  a  corporation,  were  assigned  to  a 
private  trustee ;  yet  in  such  a  case  no  one  wmM 
imagine  that  the  trust  ceased  to  be  private,  or  tke 
funds  became  public  property.  That  the  nere  act 
of  incorporation  will  not  change  the  charity  torn  a 
private  to  a  public  one,  is  most  distinctly  a88«:led  ia 
the  authorities.  Lord  Hard  wicke,  ia  the  case  aheaiy 
alluded  to,  says,  ^^  the  charter  of  the  cu'own  cannot 
make  a  charity  more  or  less  public,  but  only  mora 
permanent  than  it  would  otherwise  be ;  but  it  is  dM 
extensiveness,  which  will  constitute  it  a  public  one. 
A  devise  to  the  poor  of  the  parish  is  a  public  chaiitj. 
Where  testators  leave  it  to  the  discretion  of  a  tri»* 
tee  to  choose  out  the  objects,  though  each  particubt 

«  Phillips  V.  Bury,  1  Ld.  Ray.  S.  9.    S.  C.  «  T.  R.  S46. 

h  Attorney  General  t.  Pearse,  It  Atk.  87.     1  Ate.  Mr.  ti(' 
Charitable  UseSy  £.  589. 
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dfa^ect  may  be  said  to  be  private^  yet  iir  the  esttm^      isi9. 
siveaess  of  the  benefit  accniiogfrom  them)  they  may  ^pl^^^l^ 
properly  be  called  publio  charities.    Ai  sum  to  be  dis«-     CoUcge^ 
posed  of  by  A^  B^  andhjs  ezecutors,^ at  their  discre^  WM^wudv 
tioo^  among  poor  hoase^keepersj  is  of  this  kiod*'' 
The  charity,  theo^  may,  in  this'  sense,  be  pobltc,  al'^ 
though  it  may  be  administered  by  private  trustees; 
and,  for  the  same  reason^  it.  may.  thus  be  public^ 
though  administered  by  a  private  corporation*     TbO' 
fact,  then,  that  the  charity  is  public,  affords  no  proof 
that  the  corporation  is  also  public ;  and,  consequent- 
ly, the  argument,  so  far  as  it  is  buih  on  this  foundai- 
tion,  falls  to  the  ground.     If,  indeed,  the  arguments 
were  correct,  it  would  follow,  that  almost  every  ho9^ 
^tal  and  college  would  be  a  publio  corporation^;  a^ 
doctrine  utterly  irreconcilable  with  the  whole  cur*- 
rent  of  decisions  since  the  time  of  Lord  Coke.* 

When,  then,  the  argument  assumes,  that  becausetfap 
charity  is  public,  the  corporation  is^ubHc,  it  manifest^ 
ly  confoundsthe  popular,  widi  the  strictly  legal  sense  of 
the  terms.  And  if  it  stopped  here,  it  would  not  be  very^ 
material  to  correct  the  error.  But  it  is  on  this  founds* 
tiofly  that  a  superstructure  iserected,  whicfais  tocompel 
asurrenderof  the  cause.  Whenthe  corporation  is  said 
at  the  bar  to  be  public,  it  is  not  merely  meant,  that> 
the  whole  community  may  be  the  proper  objects  of  the 
bounty,  but  that  the  government  have  the  sole  right, 
as  trustees  of  the  public  interests,  to  regulate,  control^ 
and  direct  the  corporation,  and  its  funds  and  its  fran- 
chises, at  its  own  good  wiU  and  pleasure.    Now,  such 

i 
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1819.       ^^  authority  does  not  exist  in  the  government,  etoept 
v^^^^**^^  where  the  corporation  is  in  the  strictest  sense  public; 
College     that  is,  where  its  whole  interests  and  franchises  are 
Woodwaxd.  ^^^  exclusive  property  and  domaia  of  the  govenuMt 
itself.     If  it  had  been  otherwise,  Courts  of  law  wodd 
have  been  spared  many  laborious  adjudications  io in- 
spect to  eleemosynary  corporations^  and  the  Tisitatonl 
powers  over  them,  from  the  time  of  Lord  Holt  dowi 
to  the  present  day.*    Nay,  more,  private  trustees  fa 
charitable  purposes  would  have  been  liable  to  haie 
the  property  confided  to  their  care  taken  away  6ob 
them  without  any  assent  or  default  on  their  part,  aid 
the  administration  submitted,  not  to  the  control  d 
law  and  equity,  biit  to  the  arbitrary  discretion  of  die 
government    Yet,  who  ever  thought  before,  tbattfe 
munificent  gifts  of  private  donors  for  general  cbaritf 
became  instantaneously  the  property  of  the  govern- 
ment ;  and  that  the  trustees  appointed^ by  the  dooois, 
whether  corporate  or  unincorporated,  might  be  com- 
pelted  to  yield  up  their  rights  to  whomsoever  the  go- 
vernment might  appoint  to  administer  them  ?    If  we 
were  to  establish  such  a  principle,  it  would  exdo- 
guish  all  future  eleemosynary  endowments  ;  and  we 
should  find  as  little  of  public  policy,  as  we  now  find 
of  law  to  sustain  it. 

An  eleemosynary  corporation,  then,  upon  a  pri- 
vate foundation^  being  a  private  corporation,  it  is 
next  to  be  considered,  what  is  deemed  a  fouudation^ 

a  Rex  ▼.  Bury,  1  Ld,  Ray.  6.  S.  C.  Comb.  265.  Holt,  715. 
1  Show.  360.  4  Mod.  106.  Skin.  447.  and  Ld.  Holt's  opimon 
from  his  own  MS.  in  2  T.  R.  346. 
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and  who  is  the  founder.    This  cannot  be  stated  with       i8i9. 
more  brevity  and  exactness  than  in  the  language  of  p^itmoath 
the  elegant  commentator  upon  the  laws  of  England :     College 
^^  The  founder  of  all  corporations  (says  Sir  William  WabAwni. 
Blackstone,)  in  the  strictest  and  original  sense,  is  the 
Jung  alone,  for  he  only  can  incorporate  a  society ; 
and  in  civil  corporations,  such  as  mayor,  commonalty, 
&c.  where  there  are  no  possessions  or  endowments 
given  to  the  body,  there  is  no  other  founder  but  the 
king;  but  in  eleemosynary  foundations,  such  as  col- 
leges and  hospitals,  where  there  is  an  endowment  of 
lands,  the  law  distinguishes  and  makes  two  species 
of  foundation,  the  xmefundatio  incipienSy  or  the  in- 
corporation, in  which  sense  the  king  is  the  general 
founder  of  all  colleges  and  hospitals ;  the  other /trn- 
datio  perjiciensj  or  the  dotation  of  it,  in  which  sense 
the  first  gift  of  the  revenues  is  the  foundation,  and 
he  who  gives  them  is,  in  the  law,  the  founder;  and  it 
is  in  this  last  sense  we  generally  call  a  man  the  foun- 
der of  a  college  or  hospital."  • 

To  all  eleemosynary  corporations  a  visitatorial 
power  attaches,  as  a  necessary  incident ;  for  these 
corporations  being  composed  of  individuals,  subject 
to  human  infirmities,  are  liable,  as  well  as  private 
persons,  to  deviate  from  the  end  of  their  institution. 
The  law,  therefore,  has  provided,  that  there  shall 
somewhere  exist  a  power  to  visit,  inquire  into,  and 
correct  all  irregularities  and  abuses  in  such  corpora- 
tions, and  to  compel  the  original  purposes  of  the 
charity  to  be  faithfully  fulfilled.*  The  nature  and 
extent  of  this  visitatorial  power  has  been  expounded 

•  1  BL  Com.  480.    10  Cb.  93.  hi  Bl.  Com.  480. 
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1818.  inth  admirable  fiiUiess  and  arccnracy  by  ImA  Bik 
^^^1^^  in  tme  of  his  most  cekbrated  jadgneots.*  Mif 
CoU«VB  rcommoii  right  by  the  dotatioii  the  fomder  wd  H 
WotdMid.  heirs  are  the  legal  visitors,  onless  the  femder  ka 
appointed  and  assigned  another  person  to  be  nM 
For  the  founder  may,  if  be  please,  M  the  tiv  tf 
the  endowment,  part  with  his  viritMorial  psv; 
and  the  person  to  whom  it  is  assigfned  will,  ia  M 
case,  possess  it  in  exclusion  of  the  Jwiiider's  boa* 
This  visitatorial  power  is,  ^refot^,  aD  heiedittBii 
founded  in  property,  and  vahiable  in  fntendiaaitf 
hrw;  and  stands  upon  the  masim,  that  he  who  gm 
his  property,  has  a  right  to  lejgulate  it  in  feiit 
It  includes  also  the  legal  right  of  pataroeagc,  (m  n 
Lord  Holt  jtetly  observes,  "  patreniage  and  nit 
tion  are  necessary  consequents  one  npon  aoMhr' 
No  technical  terms  are  necessary  to  ansigB  « fcit 
the  visitatorial  power;  it  is  sufficient  if,  firm  ^ 
aatnre  of  the  duties  to  be  performed  by  ptmahr 
persons  under  the  charter,  it  can  be  inferRd,  thil 
the  founder  meant  to  part  wkh  it  in  their  iiaiTeur; 
and  he  maj  divide  it  among  various  perdons,  or  sob- 
ject  it  to  any  modifications  or  control,  by  the  fil•d^ 
mental  statutes  of  the  corporation.  But  where  tk 
appointment  is  given  in  general  terms,  the  whob 
power  vests  in  the  appointee/    In  the  eonstructiai 

a  PhillipB  r.  Bvry,  1  Ld.  Ra^.  5.    S.  C.tT.  IL  US. 

b  1  BL  Com.  482. 

c  Eden  f.  Foster,  2  P.  W.  325.  Attoraej  General  w.  WA- 
dletoD,  2  Fes.  327.  St.  Johns  College  v.  Tedington,  1  Bf. 
JUp.  84.  S.  C.  2  Bur.  200.  Attorney  General  v.  Clare  Col- 
lege,  9  Atk.  662.    S.  C.  1  VtB.  78. 
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iif  dmrters  tooy  Una  genend  rule^  that  if  the  oYh      %Bi^ 
jects  of  the  charitj  are  iacorporated^  as  for  iostancei  j^^^^^ 
the  Bsaster  aqd  feUowa  of  a  college,  ot  the  nastei    CoU^cn 
and  poor  of  a  hospital^  the  visitatorial  power,  ia  tha  w«qSpv#» 
abseace  of  aoj  special  appoiatmeat^  sileatljr  veals  io 
Ihe  fouader  aad  his  heirs.    But  where  trustees  pr  go* 
¥eraors  are  uneorpeorajted  to  majoage  the  charity,  the 
visitatorial  power  is  deemed  tp  belong  to  them  in 
their  corpwate  character/ 

Wbeq  a  private  deemosyaarj  eorporatioa  ^  thus 
created  by  the  charter  of  the  crowo,  it  is  subject  to 
no  other  control  on  the  part  of  the  crowa,  thsA  what 
if  e^resslj  ot  implicitly  reserved  by  the  charter 
itself.  Unless  a  power  be  reserved  for  this  purpose, 
the  crown  cannot,  in  virtue  of  its  prerogative,  witfc-^ 
out  the  consent  of  the  corporation,  alter  or  anien4 
the  charter,  or  devest  the  corporation  of  any  of  its 
franchises,  or  add  to  them,  or  add  to,  os  diminish,  the 
aumber  of  the  trustees^  or  remove  any  of  the  meoH 
bers,  or  change,  or  control  the  administration  of  the 
charity,  or  compel  the  corporation  to  receive  a  new 
charter.  This  is  the  uniform  language  of  the  autho* 
lities,  and  forms  one  oi  the  most  stubborn,  and  well 
settled  doctrines  of  the  common  law.^ 

But  an  eleemosynary,  lil^e  every  other  corporation, 
is  subject  to  the  general  law  of  the  land*  It  may 
forfeit  its  corporate  franchises,  by  misuser  or  npnuser 

a  PhiHips  t.  Baiy,  1  Ld,  Ray.  6.  S.  C.  2  7.  R.  346.  Green 
T.  Rutherforth,  1  Ves.  472.  Attorney  General  v.  Middletoni 
2  Fet.  327.     Case  of  Satton  Hospital,  10  Co.  23.  31. 

h  See  Rex  r.  Passmore,  5  T.  R.  19^.  and  ike  cases  th^e 
cited. 
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1819.      ^  thein«     It  is  subject  to  the  controling  aothoritjr  of 
^'^^^^^^   its  legal  visitor,  who,  unless  restrained  by  the  terms 

Dartmouth  ■■■■•«• 

CoUege  of  the  charter,  may  amend  and  repeal  its  statutes, 
Woodwai^  remove  its  officers,  correct  abuses,  and  generally  so- 
perintend  the  management  of  the  trusts.  Where 
indeed  the  visitatorial  power  is  vested  in  the  troBtees 
of  the  charity  in  virtue  of  their  incorporatioD,  Aeie 
can  be  no  amotion  of  them  from  their  corporate  ca- 
pacity. But  they  are  not,  therefore,  placed  beyoad 
the  reach  of  the  law.  As  managers  of  the  revenues 
of  the  corporation,  they  are  subject '  to  the  geood 
superintending  power  of  the  Court  of  Chancery,  not 
as  itself  possessing  a  visitatorial  power,  or  a  right  to 
control  the  charity,  but  as  possessing  a  general  juris- 
diction in  all  cases  of  an  abuse  of  trusts  to  redroi 
grievances,  and  suppress  frauds.'  And  where  a  oiv- 
poration  is  a  mere  trustee  of  a  charity,  a  Court  of 
equity  will  go  yet  farther;  and  though  it  cannot  ap- 
point or  remove  a  corporator,  it  will  yet,  in  a  case  of 

a  2  Fonb,  Eq.  B.  2.  pi.  2.  eh.  1.  «.  1.  note  (a.)       Cdop.  Enj. 
PL  292.      2  Kyd  Corp.   195.     Green  v.  Rutherfortli,  1  Fes. 
462.     Attorney  General  v.  Foundling  Hospital,  4  Bro,  Ch.  165. 
S.  C.    2  Fes.  jun.  42.  Eden  v.  Foster,  2  P.  W.  325.   1  Wooia. 
476.     Attorney  General  v.  Price,  3  Atk.  108.     Attorney  Ge- 
neral V.  Lock.  3  Atk.  164.     Attorney  General  v.  Dixie,  13  Va. 
519.      Ex  parte  Kirkby  Ravensworth  Hospital,  15    Fet .  3(H. 
314.     Attorney  General  v.  Earl  of  ClarendoD,  17   Vts.  491. 
499.     Berkhamstead  Free  School,  2  Ve$.  ^  Beames^  134.    At- 
torney General  v.  Corporation  of  Cannarthen,  Coop,  Rep.  30. 
Mayor,  &c.  of  Colchester  v.  Lowten,  1   Fes.  4*   Beame$^  226. 
Rex  V.  Watson,  2  T.  R.  199.     Attorney  General  v.  Utica  Ins. 
Co.   2  JohM.  Ch.  R.  371.    Attorney  Generd  r.  Middletoo^ 
t  Fes.  327, 
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gross  fraud,  or  abuse  of  trust,  take  away  the  trust      I819. 
from  the  corporation,  and  vest  it  in  other  hands/  1^^^^^*^ 

Thus  much  it  has  been  thought  proper  to  premise     College 
respecting  the  nature,  rights,  and  duties  of  eleemosy-  woodwiWL 
nary  corporations,  growing  out  of  the  common  law. 
We  may  now  proceed  to  an  examination  of  the  ori- 
ginal charter  of  Dartmouth  College. 

It  begins  by  a  recital,  among  other  things,  that  the 
Rev.  Eleazer  Wheelock,  of  Lebanon,  in  Connecticut, 
about  the  year  1754,  at  his  own  expense,  on  his  own 
estate,  set  on  foot  an  Indian  charity  school ;  and  by 
the  assistance  of  other  persons,  educated  a  number 
of  the  children  of  the  Indians,  and  employed  them 
as  missionaries  and  schoolmasters  among  the  savage 
tribes ;  that  the  design  becaine  reputable  among  the 
Indians,  so  that  more  desired  the  education  of  their 
children  at  the  school,  than  the  contributions  in  the 
American  colonies  would  support ;  that  the  said  Whee- 
lock thought  it  expedient  to  endeavour  to  procure 
contributions  in  England,  and  requested  the  Rev. 
Nathaniel  Whitaker  to  go  to  England  as  his  attor- 
ney, to  solicit  contribution,  and  also  solicited  the  Earl 
of  Dartmouth,  and  others,  to  receive  the  contributions 
and  become  trustees  thereof,  which  they  cheerfully 
agreed  to,  and  he  constituted  them  trustees  accord- 
ingly by  a  power  of  attorney,  and  they  testified  their 
acceptance  by  a  sealed  instrument ;  That  the  said 
Wheelock  also  authorized  the  trustees  to  fix  and  de- 

a  Mayor,  &c.  of  Coventry  v.  Attorney  General,  7  Bro.  Pari. 
Cases,  235.  Attorney  General  t.  Earl  of  Clarendon,  17  Fes, 
491,  499, 
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iH9^  termine  upon  the  place  for  the  said  acftoil;  and,  ti 
'^^'^''^  enable  theoi  understandiDglv  to  give  the  preferan^ 
ColUge  laid  >l^fore  tbem^  the  several  ofiers  of  toe  gofo- 
WoodmA  ments  in  America,  inviting  tbe  aettlemeat  of  it 
school  among  them ;  that  a  large  number  of  die  ft 
prietors  of  lands,  in  tbe  western  parts  of  New-Haf* 
sbire,  to  aid  the  desigs ;  and  considering  thet  the  «■ 
school  miglU  be  enlarged  and  improved  to  prmk 
learning  among  the  English^  and  to  mp^j  ^ 
churches  there  with  an  orthodox  miaistrjt  piwiisi 
large  tracts  of  land  for  the  uses  afbresaid,  pmid 
the  school  should  be  seUkd  in  the  western  pert  (^ nil 
province ;  that  the  trustees  thereupon  gave  a  jnkt' 
ence  to  the  western  part  of  said  province^  Ijogo 
Connecticut  river,  as  a  situation  most  oon veoiest  k 
said  school :  That  the  said  Wheelock  Jurther  rqft 
sented  the  necessity  for  a  legal  incorporationy  ineds 
to  the  safety  cmd  well-being  of  scud  seminoryy  aniiti 
being  capable  of  the  tenure  and  diposal  of  lands  ad 
bequests  for  the  use  of  the  some ;  that  in  the  ii£uicy 
of  said  iostitution,  certain  gentlemen  whom  he  hd 
already  nominated  in  his  last  toill  (which  he  bad 
transmitted  to  tbe  trustees  in  England)  to  be  trustees 
in  America  J  should  be  the  corporation  now  propasdi 
and  lastly,  tliai  tliere  were  already  large  coniribu- 
lions  for  said  sdwol  in  the  hands  of  the  trustees  in 
Englandy  and  further  success  might  be  expected ; 
for  which  reason  the  said  Wheelock  desired  tJl^ 
might  be  invested  with  all  that  power  therein,  which 
could  consist  with  their  distance  from  the  same. 
The  charter,  after  these  recitals,  declares,  that  tbe 
king,  considering  the  premises j  and  being  willing  te 
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eaeoarage  the  ckarit^idde  desi^  aod  Chat  the  best      ]«i9. 
sieatis  of  edcicatioQ  Alight  be  established  ia  New>-  '^t^T*''^ 
Hampshire  for  the  iKBefit  thereof  does^  of  his  fq[)ecud    Oriiege 
graee^  certam  kmnokdg€y  mud  mere  moh^n^  ordaici  ^'mimH. 
and  grant,  tbaU  there  be  a  college  erected  '  in  Ne w^ 
Hampsbire^by  thenameof  Dartaoath  College,  for  die 
education  and  tnsdrnctionof  youth  of  the  Indian  tribes^ 
-andaUo  of  English  youth  and  others ;  that  theirmstees 
of  said  coUege  shail  be  'fl  Ofrporation  fore^j  hg  Ike 
name  of  the  trustees  <sf  Dartmouth  Coikgt :  that  the 
then  governorolf  New-Hampshire,  the  said  WheelodL, 
iind  tea  other  perscms,  specially  Darned  in  the  charter^ 
shall  be  trustees  of  the  said  college^  and  that  ike 
whole  number  of  trustees  shall  foreioer  thereafter  coin- 
M8t  of  twelve  J  and  no  more  ;  that  the  said  corporation 
shaQ  have  power  to  sue  and  to  be  sued  by  their  cor- 
porate name,  and  to  acquire  and  hold  for  the  use  ^qf 
the  said  Dartmouth  CoUege^  lands,  temeaiieiits^  htm- 
dilaments,  and  franchises ;  to  receive,  purchase,  and 
build  any  houses  for  Ae  use  of  said  coUege^  ia  ^uch 
Hewn  in  the  western  part  of  New-  Hampshire^  as  the 
trustees!,  or  a  major  part  of  them,  shall  by  a  written 
insliruflient  agnee  on ;  amd  to  receive,  accept,  smd  di9- 
ipose  of  any  lands,  goods,  chattels,  nents,  gifts,  lega- 
eiea,  &c.  &c.  not  exceedkag  tke  yearly  vafaie  of  6,O0OiL 
It  further  declaim,  that  the  trustees,  or  a  major  part 
of  them,  regularly  convened,  {^for  which  purpose  sew^t 
shaUform  a  ^orumj)  shall  have  authority  to  appoint 
and  lemove  the  professors,  tutois,  and  other  officeis 
-of  the  college,  and  to  pay  then,  and  also  such  nm- 
^ionune^  and  schoolmasters  as  skaUbe  employed  hy 
ihe  trustees  for  instrwcsing  the  inHanSj  soflaries  and 
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1819.  allowances,  as  well  as  other  corporate  expenses,  om 
<^^>^^^^  of  the  corporate  funds.  It  further  declares,  that,  the 
^^cdS^     said  trustees^  as  often  as  one  or  more  of  the  trustees 

Woodwtid.  sl*^'*  ^^®»  ^^9  ^y  ^^^^^^  ^^  otherwise,  shall,  according 
to  their  judgment,  become  unfit  or  incapable  tosorre 
the  interests  of  the  college,  shall  have  power  to  dut 
and  appoint  other  trustees  in  their  stead,  so  that  wlm 
the  whole  number  shall  be  complete  of  ttoehe  tnu- 
ieeSy  eight  shall   be  resident  freeholders  of  New- 
Hampshire,  and  seven  of  the  whole  nuoiber,  lajmeL 
It  further  declares  that  the  trustees  shall  have  power 
from  time  to  time  to  make  and  establish  xules,  ordi- 
nances, and  laws  for  the  government  of  the  college 
not  repugnant  to  the  laws  of  the  land)  and  to  confer 
collegiate  degrees.  It  further  appoints  the  said  Whee- 
lock,  whom  it  denominates  "the  FoufiDBR  of  the 
college,"  to  be  president  of  the  college,  with  autko- 
ritj  to  appoint  his  successor,  who  shall  be  president 
until  disapproved  of  by  the  trustees.      It  then  con- 
cludes with  a  direction,  that  it  shall   be  the  duty  of 
the  president  to  transmit  to  the  trustees  in  England, 
so  long  as  they  should  perpetuate  their  board,  and  as 
there  should  be  Indian  natives  remaining  to  be  pro- 
per objects  of  the  bounty,  an  annual  account  of  all 
the  disbursements  from  the  donations  in  England, 
and  of  the  general  plans  and  prosperity  of  the  in- 
stitution. 

Such  are  the  most  material  clauses  of  the  charter. 
It  is  observable,  in  the  first  place,  that  no  endowment 
whatever  is  given  by  the  crown ;  and  no  power  is  re- 
served  to  the  crown  or  government  in  an  j  manner  to 
alter,  amend,  or  control  the  charter.     It  is  also  appa- 
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rent,  from  the  very  terms  of  the  charter,  that  Dr.  isi^. .. 
Wheelock  is  recognized  as  the  founder  of  the  college, 
and  that  the  charter  is  granted  upon  his  application, 
and  that  the  trustees  were  in  fact  nominated  by  him.  Woodirari. 
In  the  next  place  it  is  apparent,  that  the  objects  of 
the  institution  are  purely  charitable,  for  the  distribu* 
tion  of  the  private  contributions  of  private  benefac- 
tors. The  charity  was,  in  the  sense  already  ex* 
plained,  a  public  charity,  that  is,  for  the  general  pro* 
motion  of  learning  and  piety ;  but  in  this  respect  it 
was  just  as  much  public  before,  as  after  the  incorpo* 
ration.  The  only  effect  of  the  charter  was  to  give 
permanency  to  the  design,  by  enlarging  the  sphere 
of  its  action,  and  granting  a  perpetuity  of  corporate 
powers  and  franchises  the  better  to  secure  the  ad- 
ministration of  the  benevolent  donations.  As  foun- 
der, too,  Dr.  Wheelock  and  his  heirs  would  have 
been  completely  clothed  with  the  visitatorial  power ; 
but  the  whole  government  and  control,  as  well  of  the 
officers  as  of  the  revenues  of  the  college,  being  with 
his  consent  assigned  to  the  trustees  in  their  corpo- 
rate character,  the  visitatorial  power,  which  is  in- 
cluded in  this  authority,  rightfully  devolved  on  the 
trustees.  As  managers  of  the  property  and  reve- 
nues of  the  corporation,  they  were  amenable  to  the 
jurisdiction  of  the  judicial  tribunals  of  the  State ; 
but  as  visitors,  their  discretion  was  limited  only  by 
the  charter,  and  liable  to  no  supervision  or  control, 
at  least,  unless  it  was  fraudulently  misapplied. 

From  this  summary  examination  it  follows,  that 
Dartmouth  College  was,  under  its.  original  charter, 
a  private  eleemosynary  corporation,  endowed  with 

Vql.  IV,  86 
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,^^^,j-^^_f  the  usual  privileges  and  franchise  of  such  corponh 

l>«rtmo«th   tionSy  and,  among  others,  with  a  legal  perpetoitj, 

T.         and  was  exclusively  under  the  government  and  cod- 

Woodwvd.  ^^j  ^^  t^p^if^ig  trustees,  who  were  to  be  elected  and 

appointed,  from  time  to  time,  by  the  existing  hoaidi 

The  charter  ^  vacaucics  Or  Tcmovals  should  occur. 

coi£j?^*i      We  are  now  led  to  the  consideration  of  the  first 

fo°that  cZlue  question  in  the  cause,  whether  this  charter  is  a  coo- 

tkxk      which  tract,  withm  the  clause  of  the  constitution  prohibit- 

Erohibiti     the  '  * 

(Atei    from  ing  the  State45  from  passing  any  law  impairing  the 

tSfl^ii^tiSS  obligation  of  contracts.     In  the  case  of  Fletc^r  ?. 

cTcootracu.  Pe^k,*  this  Court  laid  down  its  exposition  of  the 
word  ^^  contract"  in  this  clause,  in  the  following  man- 
ner :  ^^  A  contract  is  a  compact  between  two  or 
more  persons,  and  is  either  executory  or  executed.  An 
executory  contract  is  one,  in  which  a  party  biodr 
himself  to  do  or  not  to  do  a  particular  thing.  A 
contract  executed  is  one  in  which  the  object  of  the 
contract  is  performed;  and  this,  says  Blacistooe, 
differs  in  nothing  from  a  grant.  A  contract  executed, 
as  well  as  one  that  is  executory,  contains  obligations 
binding  on  the  parties.  A  grant  in  its  own  nature 
amounts  to  an  extinguishment  of  the  right  of  the 
grantor,  and  implies  a  contract  not  to  reassert  that 
right.  A  party  is  always  estopped  by  his  own 
grant.''  This  language  is  perfectly  unambiguous^ 
and  was  used  in  reference  to  a  grant  of  land  by  the 
Governor  of  a  State  under  a  legislative  act.  It  de- 
termines, in  the  most  unequivocal  manner,  that  the 
grant  of  a  State  is  a  contract  within  the  clause  of 

a  6  Cranch,  87.  136. 
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the  constitution  now  in  question,  and  that  it  implies      ibi».^ 
a  contract  not  to  reassume  the  rights  granted.    A  j^^^q^i^ 
fortiori^  the  doctrine  applies  to  a  charter  or  grant  from     College 
the  king.  WooAwmef. 

But  it  is  objected,  that  the  charter  of  Dartmouth 
College  is  not  a  contract  contemplated  by  the  consti- 
tution, because  no  valuable  consideration  passed  to 
the  king  as  an  equivalent  for  the  grant,  it  purporting 
to  be  granted  ex  mero  motUj  and  further,  that  no  con- 
tracts merely  voluntary  are  within  the  prohibitory 
clause.  It  must  be  admitted,  that  mere  executory 
contracts  cannot  be  enforced  at  law,  unless  there  be 
a  valuable  consideration  to  sustain  them;  and  the 
constitution  certainly  did  not  mean  to  create  any  new 
obligations,  or  give  any  new  efficacy  to  nude  pacts. 
But  it  must,  on  the  other  hand,  be  also  admitted, 
that  the  constitution  did  intend  to  preserve  all  the 
obligatory  force  of  contracts,  which  they  have  by  the 
general  principles  of  law.  Now,  when  a  contract 
has  once  passedj  bona  Jide,  into  grant,  neither  the 
king  nor  any  private  person,  who  may  be  the  grantor, 
can  recal  the  grant  of  the  property,  although  the  con- 
veyance may  have  been  purely  voluntary.  A  gift, 
completely  executed,  is  irrevocable.  The  property 
conveyed  by  it  becomes,  as  against  the  donor, 
the  absolute  property  of  the  doneie ;  and  no  sub- 
sequent change  of  intention  of  the  donor  can 
change  the  rights  of  the  donee.*  And  a  gift  by  the 
crown  of  incorporeal  hereditaments,  such  as  corpo- 
rate franchises,  when  executed,  comes  completely 

a  2  BL  Com,  44!.   Jenk.  Cent.  104. 
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^1^*  within  the  principle,  and  is,  in  the  strictest  8»se  of 
j^l^^^^^  the  terms,  a  grant/  Was  it  ever  ioiagiiied  diat  laodf 
<>^^^^s^  Toluntarilj  granted  to  any  person  by  a  State,  was 
WoodmonL  liable  to  be  resumed  at  its  own  good  pleasure  r  Sncii 
a  pretension  would,  under  any  circumstances,  be  tnilj 
alarming ;  but  in  a  country  like  ours,  where  tbousnds 
of  land  titles  had  their  origin  in  gratuitous  grams  of 
the  States,  it  would  go  far  to  shake  the  foundadois 
of  the  best  setded  estates.  And  a  grant  of  firanchisa 
is  not,  in  point  of  principle,  distinguishaUe  from  a 
grant  of  any  other  property.  If,  therefore,  this  chap- 
ter were  a  pure  donation,  when  the  grant  was  eom- 
plete,  and  accepted  by  the  grantees,  it  involved  a  con- 
tract, that  the  grantees  should  hold,  and  the  grantor 
should  not  reassume  the  grant,  as  much  as  if  it  had 
been  founded  on  the  most  valuable  consideradoo. 

But  it  b  not  admitted  that  this  charter  was  not 
granted  for  what  the  law  deems  a  valuable  considera- 
tion. For  this  purpose  it  matters  not  how  triflmg 
the  consideration  may  be ;  a  pepper  corn  is  as  good 
as  a  thousand  dollars.  Nor  is  it  necessary  that  the 
consideration  should  be  a  benefit  to  the  grantor.  It 
is  sufficient  if  it  import  damage  or  loss,  or  forbear- 
ance of  benefit,  or  any  act  done,  or  to  be  done,  on 
the  part  of  the  grantee.  It  is  unnecessary  to  state 
cases  ;  they  are  familiar  to  the  mind  of  everj 
lawyer.* 

With  these  principles  in  view,  let  us  now  examuie 

«  2  B/  Com.  317.  346.     Shep.  Touch,  ch.  12.  p.  227. 

h  Pillans  v.  Van  Mierop.  per  Yates,  J.  3  Burr.  1663.  Forth 
V.  Staunton,  2 Saund.Eep.  211.  Williams' note  2,  andtheciMS 
there  cited. 
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the  tenns  of  this  charter.    It  purports,  indeed,  on  its      1819. 

fece,  to  be  granted  "  of  the  special  grace,  certain  ^J^J^JJ^ 

knowledge,  and  mere  niotian^^  of  the  king ;  but  these     CoU«g» 

words  were  introduced  for  a  very  different  purpose   woodwud. 

from  that  now  contended  for.     It  is  a  general  rule 

of  the  common  law,  (the  reverse  of  that  applied  in 

ordinary  cases,)  that  a  grant  of  the  king,  at  the  suit 

of  the  grantee^  is  to  be  construed  most  beneficially 

for  the  king,  and  most  strictly  against  the  grantee. 

Wherefore,  it  is  usual  to  insert  in  the  king's  grants  a 

clause,  that  they  are  made,  not  at  the  suit  of  the 

grantee,  but  of  the  special  grace,  certain  knowledge, 

and  mere  motion  of  the  king ;  and  then  they  receive 

a  more  liberal  construction.    This  is  the  true  object 

of  the  clause  in  question,  as  we  are  informed  by  the 

most  accurate  authorities.'    But  the  charter  also,  on 

its  face,  purports  to  be  granted  in  consideration  of 

the  premises  in  the  introductory  recitals.     Now, 

among  these  recitals  it  appears,  that  Dr.  Wheelock 

had  founded  a  charity  school  at  his  own  expense,  on 

his  own  estate ;  that  divers  contributions  had  been 

made  in  the  colonies,  by  others,  for  its  support ;  that 

new  contributions  had  been  made,  and  were  making, 

in  England  for  this  purpose,  and  were  in  the  bands 

of  trustees  appointed  by  Dr.  Wheelock  to  act  in  his 

behalf ;  that  Dr.  Wheelock  had  consented  to  have 

the  school  established  at  such  other  place  as  the 

trustees  should  select ;  that  offers  bad  been  made  by 

several  of  the  governments  in  America,  inviting  the 

a  ZBt.  Com.  347.    FincViLaw,  100.  10  Rep.  112.     1  Shep. 
Jlbridg.  136.     BuU.  JV.  P.  136. 
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establishment  of  the  school  among  tbem ;  that  offeo 
of  land  had  also  been  made  by  divers  proprieiois  of 
lands  in  the  western  parts  of  Neiv- Hampshire,  if  the 
school  should  be  established  there ;  that  the  truieci 
had  finally  consented  to  establish  it  in  New-Haap- 
shire ;  and  that  Dn  Wheelock  represented  tha,  to 
effectuate  the  purposes  of  all  parties,  an  iocorpon- 
tion  was  necessary.     Can  it  be  trtil  j  said  that  dm 
recitals  contain  no  legal  consideration  of  beneit  t» 
the  crown,  or  of  forbearance  of  benefit  on  the  ockr 
side  ?  Is  there  not  an  implied  contract  bj  Dr.  ¥FlM^ 
lock,  if  a  charter  is  granted,  that  the  school  shall  be 
removed  from  his  estate  to  New-Hampshire  ?  and 
that  he  will  relinquish  all  his  control  over  the  findi 
collected,  and  to  be  collected,  in  England,  under  In 
auspices,  and  subject  to  his  authority  ?  that  he  w3 
yield  up  the  management  of  his  charity  school  to 
the  trustees  of  the  college  ?  that  he  will  relinquisb 
all  the  offers  made  by  other  American  govenmeots, 
and  devote  his  patronage  to  this  institution  ?  It  will 
scarcely  be  denied,  that  he  gave  up  the  right  any 
longer  to  maintain  the  charity  school  already  esta- 
blished on  his  own  estate ;  and  that  the   funds  cd- 
Icctcd  for  its  use,  and  subject  to  his  management, 
were  yielded  up  by  him  as  an  endowment  of  the 
college.     The  very  language   of  the  charter  sup- 
poses him  to  be  the  legal  owner  of  the  funds  of  tbe 
charity  school,  and,  in  virtue  of  this  endowment,  de- 
clares him  the  founder  of  the  college.     It  matters 
not  whether  the  funds  were  great  or  small ;   Dr. 
Wheelock  had  procured  them  by  his  own  influence, 
and  they  were  under  his  control,  to  be  applied  to  the 
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support  of  his  charity  school ;  and  when  he  relin-    y^^^^^^ 
quished  this  control  he  relinquished  a  right  founded  Dartmouth 
in  property  acquired  by  his  labours.     Besides ;  Dt,       %f^ 
Wheelock  impliedly  agreed  to  devote  his  future  ser-  Woodward: 
vices  to  the  college,  when  erected,  by  becoming  pre- 
sident thereof  at  a  period  when  sacrifices  must  neces- 
sarily be  made  to  accomplish  the  great  design  in  view. 
If,  indeed,  a  pepper  corn  be,  in  the  eye  of  the  law, 
of  sufiicient  value  to  fou,nd  a  contract,  as  upon  a  va- 
luable consideration,  are  these  implied  agreements,' 
and  these  relinquishments  of  right  and  benefit,  to  be 
deemed  wholly  worthless  ?  It  has  never  been  doubted^ 
that  an  agreement  not  to  exercise  a  trade  in  a  par- 
ticular place  was  a  sufficient  consideration  to  sustain 
a  contract  for  the  payment  of  money.     A  fortiori^ 
the  relinquishment  of  property  which  a  person  holds, 
or  controls  the  use  of,  as  a  trust,  is  a  sufficient  con- 
sideration ;  for  it  is  parting  with  a  legal  right.     Even 
a  right  of  patronage  (jus  patronatus)  is  of  great 
value  in  intendment  of  law.     Nobody  doubts,  that 
an  advowson  is  a  valuable  hereditament ;  and  yet, 
in  fact,  it  is  but  a  mere  trust,  or  right  of  nomination 
to  a  benefice,  which  cannot  be  legally  sold  to  the 
intended  incumbent' 

In  respect  to  Dr.  Wheelock,  then,  if  a  considera- 
tion be  necessary  to  support  the  charter  as  a  contract, 
it  is  to  be  found  in  the  implied  stipulations  on  his 
part  in  the  charter  itself.  He  relinquished  valuable 
rights,  and  undertook  a  laborious  office  in  considera- 
tion of  the  grant  of  the  incorporation. 

a  2  BL  Cam.  22.  note  by  Chriatiaa. 
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1819.  This  is  not  all.    A  charter  maj  be  grranted  ajxs 

^l^^y^  an  executory,  as  well  as  an  executed  or  present  cob- 
CoUege  sideration.  When  it  is  granted  to  persons  who  hn 
Woodiraxd.  not  made  application  for  it,  until  their  acceptwe 
thereof,  the  grant  is  yet  in  fieri.  Upon  the  wuxfL- 
ance  there  is  an  implied  contract  on  the  part  of  tk 
grantees,  in  consideration  of  the  charter,  that  thej 
will  perform  the  duties,  and  exercise  the  authorids 
conferred  by  it.  This  was  the  doctrine  asserted  irj 
the  late  learned  Mr.  Justice  Buller,  in  a  meden 
case.""  He  there  said,  ^^  I  do  not  kno^ir  how  to  reasn 
on  this  point  better  than  in  the  manner  urged  hj  one 
of  the  relator's  counsel,  who  considered  the  giant  d 
incorporation  to  be  a  compact  between  the  cnm, 
and  a  certain  number  of  the  subjects,  the  latter  of 
whom  undertake,  in  consideration  of  the  privileges 
which  are  bestowed,  to  exert  themselves  for  the  good 
government  of  the  place,"  (i.  e.  the  place  incorpo- 
rated.) It  will  not  be  pretended,  that  if  a  chajlerlie 
granted  for  a  bank,  and  the  stockholders  pay  in  thai 
own  funds,  the  charter  is  to  be  deemed  a  ^rant  with- 
out  consideration,  and,  therefore,  revocable  at  the 
pleasure  of  the  grantor.  Yet  here,  the  funds  are  to 
be  managed,  and  the  services  performed  exclusivelj 
for  the  use  and  benefit  of  the  stockholders  themseires. 
And  where  the  grantees  are  mere  trustees  to  perfonn 
services  without  reward,  exclusively  for  the  benefit  of 
others,  for  public  charity,  can  it  be  reasonably  argued, 
that  these  services  are  less  valuable  to  the  govera- 
ment,  than  if  performed  for  the  private  emolument  of 

a  Rex  V.  Passmore,  S  T.  A.  199. 239.  24C 
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the  trustees  themselves  ?    In  respect  then  to  the  trus^       isn* 
tees  also,  there  was  a  valuable  consideration  for  the    ^^'^''v"'^^ 

Dartmouth 

charter,   the  consideration  of  services  agreed  to  be     College 
rendered  by  them  in  execution  of  a  charity,  from   woodwwd* 
which  they  could  receive  no  private  remuneration* 

There  is  yet  another  view  of  this  part  of  the  case^ 
which  deserves  the  most  weighty  consideration.  The 
corporation  was  expressly  created  for  the  purpose  of  . 
distributing  in  perpetuity  the  charitable  donations  of  . 
private  benefactors.     By  the  terms  of  the  charter, 
the  trustees,  and  their  successors^  in  their  corporate 
capacity,  were  to    receive,   hold,  and   exclusively 
manage,  all  the  funds  so  contributed.     The  crown^ 
then,  upon  the  face  of  the  charter,  pledged  its  faith 
that  the  donations  of  private  benefactors  should  be 
perpetually  devoted  to  their  original  purposes,  with-" 
out  any  interference  on  its  own  part,  and  should  he  . ' 
forever  administered  by  the  trustees  of  the  corpora*  . 
tion,  unless  its  corporate  franchises  should  be  taken 
away  by  due  process  of  law.     From  the  very  nature 
of  the  case,  therefore,  there  was  an  implied  contract  . 
on  the  part  of  the  crown  with  every  benefactor,  that 
if  he  would  give  his  money,  it  should  be  deemed  a 
charity  protected  by  the  charter,  and  be  administered 
by  the  corporation  according  to  the  general  law  of 
the  land.     As  soon,  then^  as  a  donation  was  made  to 
the  corporation,  there  was  an  implied  contract  springs* 
ing  up,  and  founded  on  a  valuable  consideration,  that 
the  crown  would  not  revoke,  or  alter  the  charter,  or  . 
change  its  administration,  without  the  consent  of  the  . 
corporation.     There  was  also  an  implied  contract 
between  the  corporation  itself,  and  every  benefactor 

Vo€.  IV,  87 
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1819.      Upon  a  like  consideration,  that  it  would  administet 
^•^^^^^  his  bounty  according  to  the  terms,  and  for  the  objects 

C€ii«se  Stipulated  in  the  charter. 
Woolirmid.  ^^  every  view  of  the  case,  if  a  conaderation  were 
necessary  (which  I  utterly  deny)  to  make  the  charter 
a  valid  contract,  a  valuable  considoralioB  did  exist, 
as  to  the  founder,  the  trustees,  and  the  benefactcns. 
And  upon  the  soundest  legal  principles,  the  charter 
may  be  properly'  deemed,  according  to  the  various 
aspects,  in  which  it  is  viewed,  as  a  several,  contract 
with  each  of  these  parties,  in  virtue  of  the  foandatioii, 
or  the  endowment  of  the  college,  or  the  acceptano^ 
of  the  charter,  or  the  donations  to  the  charity. 

And  here  we  might  pause :  but  there  is  yet  remuD* 
ing  another  view  of  the  subject,  which  cannot  ccB' 
sistcntly  be  passed  over  without  notice.  It  seems  to 
be  assumed  by  the  argument  of  the  defendant's  cooo' 
sol,  that  there  is  no  contract  whatsoever,  in  virtue  of 
the  charter,  between  the  crown  and  the  corpoFarion 
itself.  But  it  deserves  consideration,  whether  this  as- 
sumption  can  be  sustained  upon  a  solid  foundatioB. 

If  this  had  been  a  new  charter  granted  to  an  enst- 
ing  corporation,  or  a  grant  of  lands  to  an  existing  cor- 
poration, there  could  not  have  been  a  doubt,  that  the 
grant  would   have  been  an  executed  contract  with 
the  corporation ;  as  much  so,  as  if  it  had  been  to 
any  private  person.    But  it  is  supposed,  that  as  this 
corporation  was  not  then  in  existence,  but  was  cre- 
ated and  its  franchises  bestowed,  unoJUUUy  the  char^ 
ter  cannot  be  construed  a  contract,  because  there  was 
BO  person  in  rerum  naturaj  with  whom  it  might  be 
made.    Is  this,  however,  a  jtist  and  legal  view  of  the 
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subject  ?  If  the  corporation  had  no  existence  so  as  i^i^. 
to  become  a  contracting  party,  neither  had  it  for  the  partmoutb 
purpose  of  receiving  a  grant  of  the  franchises.  The  c«*i«8« 
truth  is,  that  there  may  be  a  priority  of  operation  Woodwavd. 
of  things  in  the  same  grant ;  and  the  law  dis- 
tinguishes and  gives  such  priority,  wherever  it  is 
necessary  to  effectuate.the  objects  of  the  grant/  From 
the  nature  of  things,  the  artificial  person  called  a  cor^ 
poration,  must  be  created  before  it  can  be  capable  of 
taking  any  thing.  When,  therefore,  a  charter  is 
granted,  and  it  brings  the  corporation  into  existence 
without  any  act  of  the  natural  persons  who  compose 
it,  and  gives  such  eorporatioD  any  privileges,  fran- 
chises, or  property,  the  law  deems  the  corporation  to 
be  first  brought  into  existence,  and  then  clothes  it 
with  the  granted  liberties  and  property.  When,  on 
the  other  hand,  the  corporation  i^  to  be  brought  into 
existence  by  some  future  acts  of  the  corporators,  the 
franchises  remain  in  abeyance,  until  such  acts  are 
done,,  and  when  the  corporation  is  brought  into  life, 
the  franchises  instantaneously  attach  to  k.  There 
may  be,  in  intendment  of  law,  a  priority  of  time,  even 
in  an  instant,  for  this  purpose.^  And  if  the  corpora- 
tion have  an  existence  before  the  grant  of  its  other 
franchises  attaches,  what  more  difficulty  is  there  in 
deeming  the  grant  of  these  franchises  a  contract  witk 
it,  than  if  granted  by  another  instrument  at  a  subse- 
quent period  ?  It  behooves  those  also,  who  hold,  that 
a  grant  to  a  corporation,  not  then  in  existence,  is  in- 

a  Case  of  Sutton's  Hospital,  10  Co.  23.  Buckland  v.  Fowcher, 
cited  10  Co.  27,  28. ;  and  recognized  in  Attorney  General  t. 
Bowyer,  3  Fes.jun.  714.  726,  727.  S.  ?•  ISghmore  cw-JUbrriNv. 
200,  &c. 
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1819.       capable  of  being  deemed  a  contract  on  that  accomt, 
^'^^'^^^^^   to  consider,  whether  they  do  not  at  the  same  tme 

Dartmouth  ,  .  . 

CoUeg^     estiiblish,  that  the  grant  itself  is  a  nuUit  j  for  preoKif 
Wixdwnd.  ^be  same  reason.    Yet  such  a  doctrine  would  strib 
us  all  as  pregnant  with  absurdity ,    since  it  mwiii 
provo  that  an  act  of  incorporation  could  never  coafe 
any  authorities,  or  rights,  or  property,  on  the  corpo- 
ration it  created.     It  may  be  admitted,  that  two  pv- 
ties  are  necessary  to  form  ^  perfect  contract;  boti 
IS  denied  that  it  is  necessary,  that  the  assent  of  bolk 
parties  must  be  at  the  same  time.      If  the  legisbmre 
were  voluntarily  to  grant  land  in  fee  to  the  first  child  of  ' 
•A.  to  be  hereafter  born ;  as  soon  as  such  cbildshooUk 
born;  the  estate  would  vest  in  it.     Would  it  be  ex- 
tended, that  such  grant,  when  it  took  eflect,  was  l^ 
vocable,  and  not  an  executed  contract,  upon  the  ac- 
ceptance of  the  estate  ?    The  same  question  loigh 
be  asked  in  a  case  of  a  gratuitous  grant  by  the  king 
or  the  legislature  to  A.  for  life,  and  after  wards  to  the 
heirs  of  B.,  who  is  then  living.     Take   the  case  of  a 
bank,  incorporated  for  a  limited  period,  upon  the  ex- 
press condition  that  it  shall  pay  out  of  its  carporaU 
jhinds  a  certain  sum,  as  the  consideration  for  the  char- 
ter, and  after  the  corporation  is  organized  a  paymeot 
duly  made  of  the  sum  out  of  the  corporate  funds] 
will  it  be  contended,  that  there  is  not  a  subsistiog 
contract  between  the  government  and   the  corpora- 
tion, by  the  matters  thus  arising  expostJactOy  that  the 
charter  shall  not  be  revoked   during  the  stipulated 
period  ?  Suppose  an  act  declaring  that  all  persons, 
who  should  thereafter  pay  into  the  public  treasury  a 
stipulated  sum^  should  be  tenants  in  common  of  cer- 
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I    tain  lands  belonging  to  the  State  in  certain  propor-       1819. 
,    tions ;  if  a  person  afterwards  bom,  pays  the  stipu-    ^^^v^^ 

«        ,  .  ,  •    •    «  •  t      DaitmoiiUi 

I  la.ted  sum  into  the  treasury,  is  it  less  a  contract  with  college 
him,  than  it  would  be  with  a  person  in  esse  at  the  time  <|Yoodirahi. 
the  act  passed  ?  We  must  admit  that  there  may  be 
future  springing  contracts  in  respect  to  persons  not 
now  in  esse,  or  we  shall  involve  ourselves  in  inextri- 
cable diffictilties.  And  if  there  may  be  in  respect  to 
natural  persons,  why  not  also  in  respect  to  artificial 
persons,  created  by  the  law,  for  the  very  purpose  of 
being  clothed  with  corporate  powers  ?  I  am  unable 
to  distinguish  between  the  case  of  a  grant  of  land 
or  of  franchises  to  an  existing  corporation,  and  a 
like  grant  to  a  corporation  brought  into  life  for  the 
\ery  purpose  of  receiving  the  grant.  As  soon  as  it 
is  in  esse,  and  the  franchises^  and  property  become 
vested  and  executed  in  it,  the  grant  is  just  as  much 
an  executed  contract,  as  if  its  prior  existence  had  been 
established  for  a  century. 

Supposing,  however,  that  in  either  of  the  views 
which  have  been  suggested,  the  charter  of  Dartmouth 
College  is  to  be  deemed  a  contract,  we  are  yet  met 
with  several  objections  of  another  nature. 

It  is,  in  the  first  place,  contended,  that  it  is  not  a 
contract  within  the  prohibitory  cfause  of  the  consti- 
tution, becau3e  that  clause  was  never  intended  to  ap- 
ply to  mere  contracts  of  civil  institution,  such  as  the 
contract  of  marriage,  or  to  grants  of  power  to  St^te 
officers,  or  to  contracts  relative  to  their  offices,  or  to 
grants  of  trust  to  be  exercised  for  purposes  meirely 
public,  where  the  grantees  take  no  beneficial  interest 

It  is  admitted^  that  the  St^te  legislatures  have 
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1819.       power  to  enlarge,  repeal,  and  limit  the  authorities  ct 


.    public  officers  in  their  official  capacities,  in  aD 

Dartmouth    *^  *  '  , 

CoUege     where  the  constitutions  of  the  States  respectivdj  di 
Waod'waia.  ^ot  prohibit  them ;  and  this,  aipong  others,  for  tk 
Terj  reason,  that  there  is  no  express  or  implied coh 
tract,  that  they  shall  always,  during  their  coite- 
ance  in  office,  exercise  such  authcHities.     Thej  m 
to  exercise  them  only  during  the  good  pleasoie  i 
the  legislature.     But  when  the  legislature  makes  i 
contract  with  a  public  officer,  as  in  the  case  of  a  sap 
lated  salary  for  his  services,  during  a  limited  period^ 
this,  during  the  limited  period,  is  just  as  much  a  eoft- 
tract,  within  the  purview  of  the  constitutionat  {ro- 
hibition,  as  alike  contract  would  be  between  two  pri- 
vate citizens.    Will  it  be  contended,  that  die  1^ 
lature  of  a  Stat€  can  diminisR  the  sakurj  of  a  jnd^ 
holding  his  office  during  good  behaviour  ?    Such  a 
authority  has  never  yet  been  asserted   to  our  koow- 
ledge.     It  may  also  be  admitted,  that  cerporatioes Ibr 
mere  public  government,  such  as  towns,   cities  and 
counties,  may  in  many  respects  be  subject  to  le^ 
lative  control.     But  it  will  hardly  be  contended,  tint 
even  in  respect  to  such  corporations,  the  legislatife 
power  is  so  transccndant,  that  it  may  at  its  will  take 
away  the  private  property  ef  the  corporation,  or 
change  the  uses  of  its  private^  fimds  acquired  under 
the  public  faith.     Can  the  legislature  confiscate  to 
its  own  use  the  private  fimds  which  a  municipal  cor- 
poration holds  under  its  charter,  without  any  de- 
fault or  consent  of  the  corporators  ?     If  a  municipal 
corporation  be  capable  of  holding  devises  and  I^a* 
cies  to  charitable  uses  (as  many  municipal  corpora- 
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.  lions  are,)  does  the  legislature,  under  our  forms  of      1819. 
..  limited  government,  possess  the  authority  to  seize  ^J^J^^JjJ^ 

upon  those  funds,  and  appropriate  them  to  other  uses.  College 
^  at  its  own  arbitrary  pleasure,  against  the  will  of  the  woodwari. 
>'  donors  and  donees  P  From  the  very  nature  of  our 
^'  governments,  the  public  faith  is  pledged  the  other 
I '  way ;  and  that  pledge  constitutes  a  valid  compact ; 
'  and  that  compact  is  subject  only  to  judicial  inquiry, 
4  construction,  and  abrogation.     This  Court  have  al- 

■  ready  had  occasion,  in  other  causes,  to  express  their 

■  opinion  on  this  subject ;  and  there  is  not  the  slightest 

■  inclination  to  retract  iu* 

■  As  to  the  case  of  the  contract  of  marriage,  which 
I  the  argument  supposes  not  to  be  within  the  reach  of 
I  the  prohibitory  clause>  because  it  is  matter  of  civil 
I  institution,  I  profess  not  to  feel  the  weight  of  the  rea- 

I  son  assigned  for  the  exception.  In  a  legal  sense,  all 
contracts,  recognized  as  valid  in  any  country,  may 
be  properly  said  to  be  matters  of  civil  institution, 
since  they  obtain  their  obligation  and  construction 
jure  hci  contractus.  Titles  to  land,  constituting  parfe 
of  the  public  domain,  acquired  by  grants  undei:  the 
provisions  of  existing  laws  by  {Nrivato  persons,  ar# 
certainly  contracts  of  civil  institution.  Yet  no 
one  ever  supposed,  that  when  acquired  bona  jide^ 
they  were  not  beyond  the  reach  of  legislative  revo- 
cation. And  so,  certainly,  is  the  established  doctrine 
of  this  Court.'  K  general  law  regulating  divorces 
from  the  contract  of  marriage^  like  a  law  regulating 

«  Terret  v.  Taylor,  9  Cranch,  43.    Town  of  Pawlet  v.  Clark, 
f  Cranch^  292. 
h  lb. 
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18».  remedies  in  other  cases  of  breaches  of  contracts,  b 
^^^^"y^^^  not  necessarily  a  law  impairing  the  obligMion  of  sfiA 
CoUege  a  contract.^  It  may  be  the  only  efiectual  mode  of 
yfxxl^wvc^.  enforcing  the  obligations  of  the  contract  on  both 
sides.  A  law  punishing  a  breach  of  a  contract  t^ 
imposing  a  forfeiture  of  the  rights  acquired  under  it, 
or  dissolving  it  because  the  mutual  obligations  were 
no  longer  observed,  is  in  no  correct  sense  a  law  in- 
pairing  the  obligations  of  the  contract.  Could  a  hw. 
compelling  a  specific  performance,  bjr  giving  a  new 
remedy,  be  justly  deemed  an  excess  of  legiriatiie 
power?  Thus  far  the  contract  of  marriage  hx 
been  considered  with  reference  to  general  laws  T^ 
gulating  divorces  upon  breaches  of  that  cootrart 
But  if  the  argument  means  to  assert,  that  the  1^ 
lative  power  to  dissolve  such  a  contract,  wit  boot  Af 
breach  on  either  side,  against  the  wishes  of  the  fot- 
tiesy  and  without  any  judicial  inquiry  to  ascertain  a 
breach,  I  certainly  am  not  prepared  to  admit  such  a 
power,  or  that  its  exercbe  would  not  entrench  upoo 
the  prohibition  of  the  constitution.  If  under  the 
faith  of  existing  laws  a  contract  of  marriage  be  dulj 
solemnized,  or  a  marriage  settlement  be  made,  (and 
marriage  is  always  in  law  a  valuable  consideration 
for  a  contract,)  it  is  not  easy  to  perceive  why  a  dis- 
solution of  its  obligations,  without  any  default  or  as- 
sent of  the  parties,  may  not  as  well  fall  within  the 
prohibition,  as  any  other  contract  for  a  valuable  coo- 
sideration.  A  man  has  just  as  good  a  right  to  bis 
wife,  as  to  the  property  acquired  under  a  marriage 

c  See  Holmes  v.  Lansing,  3  Johm,  Cas,  73. 


OP  THE  UNITED  STATES.  .    697 

contract.    He  has  a  legal  rigb^  to  her  society  and       1819. 
her  fortune :  and  to  devest  such  right  without  his  de-  ^!^^^^^^^ 

'  ^  ,        Dartmouth 

fault,  and  against  his  will,  would  be  as  flagrant  a  vio-  College 
lation  of  the  principles  of  justice,  as  the  confiscation  ivoodwutf. 
of  his  own  estate.  I  leave  this  case,  however,  to  be 
fettled,  when  it  shall  arise.  I  have  gone  into  it,  be- 
cause it  was  urged  with  great  earnestness  upon  us, 
and  required  a  reply.  It  is  sufficient  now  to  say,  that 
as  at  present  advised,  the  argument,  derived  from 
this  source,  does  not  press  my  mind  with  any  new 
and  insurmountable  difficulty. 

In  respect  also  to  grants  and  contracts,  it  would 
be  far  too  narrow  a  construction  of  the  constitution,  to 
limit  the  prohibitory  clause  to  such  only  where  the 
parties  take  for  their  own  private  benefit.  A  grant 
to  a  private  trustee  for  the  benefit  of  a  particular  ces- 
tui que  trusty  or  for  any  special,  private  or  public 
charity,  cannot  be  the  less  a  contract  because  the 
trustee  takes  nothing  for  his  own  benefit  A  grant 
of  the  next  presentation  to  a  church  is  still  a  con- 
tract, although  it  limit  the  grantee  to  a  ipere  right  of 
nomination  or  patronage."*  The  fallacy  of  the  argu^ 
aient  consists  in  assuming  the  very  ground  in  contro- 
versy. It  is  not  admitted,  that  a  contract  with  a  trus- 
tee is  in  its  own  nature  revocable,  whether  it  be  fcv 
upecial  or  general  purposes,  for  public  charity  or  par- 
^ular  beneficence.  A  private  donation,  vested  in  a 
trustee  for  objects  of  a  general  nature,  does  not  there- 
by become  a  public  trust,  which  the  government  n^ay, 
at  its  pleasure,  take  from  the  trustee,  and 

a  ftBl.  Com.  21. 

* 
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1819.  in  its  own  way.  The  truth  is,  that  the  governmeiit 
^'^"^^^V  has  no  power  to  revoke  a  grant,  even  of  its  om 
Coiieg:e  fundsj  when  given  to  a  private  person,  or  a  corpora- 
Woodward.  ^101^  f^^  special  uses.  It  cannot  recal  its  own  endow- 
ments granted  to  any  hospital,  or  college,  or  city,  or 
town,  for  the  use  of  such  corporations.  The  idj 
authority  remaining  to  the  govennent  is  judicial,  to 
ascertain  the  validity  of  the  grants  to  enforce  its  pro- 
per uses,  to  suppress  frauds,  and,  if  the  uses  are 
charitable,  to  secure  their  regular  administratioi 
through  the  means  of  equitable  tribunals,  in  cases 
where  there  would  otherwise  be  a  failure  of  juoke. 
Another  objection  growing  out  of,  and  connected 
with  that  which  we  have  been  considering,  is,  that 
no  grants  are  within  the  constitutional  prohibitioii 
except  such  as  respect  property  in  the  strict  aeosi 
of  the  term ;  that  is  to  say,  beneficial  interests  m 
lands,  tenements,  and  hereditaments,  &c.  &c.  wbidi 
may  be  sold  by  the  grantees  for  their  own  beoeft: 
and  that  grants  of  franchises,  immunities,  and  au- 
thorities not  valuable  to  the  parties,  os  property  aie 
excluded  from  its  purview.  No  authority  has  been 
cited  to  sustain  this  distinction,  and  no  reason  is  pe^ 
ceived  to  justify  its  adoption.  There  are  many  rights, 
franchises,  and  authorities  which  are  valuable  in  con- 
templation of  law,  where  no  beneficial  interest  can 
accrue  to  the  possessor.  A  grant  of  the  next  pre- 
sentation to  a  church,  limited  to  the  grantee  alone, 
has  been  already  mentioned.  A  power  of  appoint- 
ment, reserved  in  a  marriage  settlement,  either  to  a 
party  or  a  stranger,  to  appoint  uses  in  favour  of 
third  persons,  without  compensation,  is  another  in- 
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stance.    A  grant  of  lands  to  a  trustee  to  raise  por*-      i8i9. 
tions  or  pay  debts,  is,  in  law,  a  valuable  grant,  and  f^rtmotith 
conveys  a  legal  estate.     Even  a  power  given  by  will     Coi*««« 
to  executors  to  sell  an  estate  for  payment  of  debts  is,  Woodwud. 
by  the  better  opinions  and  authority,  coupled  with  a 
trust,  and  capable  of  survivorship.""    Many  dignities^ 
and  offices,  existing  at  common  law,  are  merely  ho- 
norary, and  without  profit,  and  sometimes  are  one* 
rous.     Yet  a  grant  of  them  has  never  been  supposed 
the  less  a  contract  on  that  account.     In  respect  to 
franchises,  whether  corporate  or  not^  which  include 
a  pernancy  of  profits,  such  as  a  right  of  fishery,  or 
to  hold  a  ferry,  a  market,   or  a  fair,  or  to  erect  a 
turnpike,  bank,  or  bridge,  there  is  no  pretence  to  say 
that  grants  of  them  are  not  within  the  constitution. 
Yet  they  may,  in  point  of  fact,  be  of  no  exchangeable 
value  to  the  owners.    They  may  be  worthless  in  the 
market.     The  truth,  however,  is,  that  all  incorporeal 
hereditaments,  whether  they  be  immunities,  dignities,  ^ 
offices,  or  franchises,  or  other  rights,  are  deemed  va- 
luable in  law.     The  owners  have  a  legal  estate  and 
property  in  them,  and  legal  remedies  to  support  and 
recover  them,  in  case  of  any  injury,  obstruction  or 
disseizin  of  them.    Whenever  they  are  the  subjects 
of  a  contract  or  grant,  they  are  just  as  much  within 
the  reach  of  the  constitution  as  any  other  grant. 

a  Co,  lAU  113.  a.  Harg.  and  Butler's  note  2.  Sugden  on 
PowerSy  140.  Jackson  t.  Jansen,  6  Johns.  Rep.  73.  Franklin 
T.  Osgood,  2  Johns.  Cos.  1.  S.  C.  14  Johns.  Rep.  527.  Zebach 
T.  Smith,  3  Btnn.  Rep.  69.  Lessee  of  Moody  v.  Vandyke,  4 
Binn.  7.  31.  Attorney  General  V.  Gleg,  1  .1^^.  356.  1  Bete. 
Ahr.  586.  {Gwillim  edit.) 
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1819.  Nor  is  there  any  solid  reason  why  a  coatract  fca  dn 

^^"v*^^/  exercise  of  a  mere  authority  should  not  be  jiMt  n 

College  much  guarded  as  a  contract  for  the  use  and  dominiai 


Woodiwd.  ^f  property.  Mere  naked  powers,  which  are  to  be 
exercised  for  the  exclusive  benefit  of  the  graottr, 
'  .are  revocable  by  h\m  for  that  very  reason.  Bat  his 
othenvise  where  a  power  is  to  be  exerciscni  in  aM  of 
a  right  vested  in  the  grantee.  We  all  know  that  t 
power  of  attorney,  forming  a  part  of  a  secority  opa 
the  assignment  of  a  chose  in  action,  is  not  revocable  bj 
the  grantor.  For  it  then  sounds  in  contract,  and  is 
eoupled  with  an  interest."*  So  if  an  estate  be  coimjed 
in  trust  for  the  grantor,  the  estate  is  irrevociUe  ia 
the  grantee,  although  he  can  take  ao  beneficial  ia- 
terest  for  himself.  Many  of  the  best  settled  estaia 
stand  upon  conveyances  of  this  nature ;  and  then 
can  be  no  doubt  that  such  grants  are  contracts  with- 
in the  prohibition  in  question. 

In  respect  to  eorparate  franchises^  they  are,  proper- 
ly speaking,  legal  estates  vested  in  the  corpoTatKNi 
itself  as  soon  as  it  is  in  esse.  They  are  not  mere 
naked  powers  granted  to  the  corporation  ;  but  poweB 
coupled  with  an  interest.  The  property  of  the  cor- 
poration vests  upon  the  possession  of  its  frandiises; 
and  whatever  may  be  thought  as  to  the  corporators,  it 
cannot  be  denied,  that  the  corporation  itself  has  a 
legal  interest  in  them.  It  may  sue  and  be  sued  for 
them.     Nay,  more,  this  very  right  is  one  of  its  or- 

a  Walsh  v.  Whitcomb,  2  Esp.  666.  Bergen  v.  Bennett,  I 
Caines'  Cases  in  Error,  1.  16.  Raymond  v.  Squire,  11  Jakm^ 
Rep.  47. 
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dinary  franchises.  ^Mt  b  likewise  a  franchise,"  I8i9. 
says  Mr.  Justice  Blackstone,  **  for  a  number  of  per-  ^^^^^ 
sons  to  be  incorporated  and  subsist  as  a  body  politic,  CoUeg* 
with  power  to  maintain  perpetual  succession,  and  do  w«odir«HL 
other  corporate  acts ;  and  each  individual  member  of 
such  corporation  is  also  said  to  have  a  franchise  or 
freedom."*  In  order  to  get  rid  of  the  legal  difficulty 
of  these  franchises  being  considered  as  valuable  here- 
ditaments or  property,  the  counsel  for  the  defendant 
are  driven  to  contend,  that  the  corporators  or  trustees 
are  mere  agents  of  the  corporation,  in  whom  no  bene- 
ficial interest  subsists ;  and  so  nothing  but  a  naked 
power  is  touched  by  removing  them  from  the  trust ; 
and  then  to  hold  the  corporation  itself  a  mere  ideal 
being,  capable  indeed  of  holding  property  or  fran- 
chises, but  having  no  interest  in  them  which  can  be 
the  subject  of  contract.  Neither  of  these  positions 
b  admissible.  The  former  has  been  already  suffi- 
ciently considered,  and  the  latter  may  be  disposed 
of  in  a  few  words.  The  corpcurators  are  not  mere 
agents,  but  have  vested  rights  in  their  character,  as 
corporators.  The  right  to  be  a  freeman  of  a  corpo- 
ration is  a  valuable  temporal  right.  It  is  a  right  of 
voting  and  acting  in  the  coiporate  concerns,  whicdi 
the  law  recognizes  and  enforces,  and  for  a  violation 
of  which  it  provides  a  iremedy.  It  is  founded  on  the 
same  basis  as  the  right  of  voltttg  in  public  elections  4 
it  is  as  sacred  a  right ;  and  whatever  might  have  beeft 
(he  prevalence  of  fomier  doubta,  »ace  the  time  of 
Lord  Holt,  such  a  right  has  always  been  deei 
valuable  franchise  or  privilege.^ 


ti  it  BLCom.  37.     1  Kyd  m  Corp.  M.  16.    . 

h  Ashby  v.  White,  2  Ld.  Raym.  938.      1  Kyd  on  Corp 
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1819.  This  reasoning,  which  has  been  thus  hx  mged, 

^^^*^^^   applies  with  fall  force  to  the  case  of  Daitmooth  Col- 

Dartxnooth       *  * 

College  lege.  The  franchises  granted  by  the  charter  wen 
WoodiraitL  Vested  in  the  trustees  in  their  corporate  character. 
The  lands  and  other  property,  subsequently  acquind^ 
were  held  by  them  in  the  same  manner.  They  not 
the  private  demesnes  of  the  corporation,  held  bj  k, 
not,  as  the  argument  supposes,  for  the  use  and  ben- 
fit  of  the  people  of  New-Hampshire,  but,  as  tk 
charter  itself  declares,  ^^  for  the  use  o^  DartmoiiA 
College/'  There  were  not,  and  ui  the  nature  of 
things  could  not  be,  any  other  cestui  que  use  entitled  lo 
claim  those  funds*  They  were  indeed  to  be  deroted 
to  the  promotion  of  piety  and  learning,  not  at  laige^ 
but  in  that  college^  and  the  establishments  connecfioi 
with  it ;  and  the  mode  in  which  the  charity  was  to 
be  applied,  and  the  objects  of  it,  were  left  solely  to 
the  trustees,  who  were  the  legal  governors  and  ad: 
ministrators  of  it.  No  particular  person  in  iVeir- 
Hampshire  possessed  a  vested  right  in  the  boontj  \ 
nor  could  he  force  himself  upon  the  trustees  as  a  pro- 
per object.  The  legislature  itself  could  not  deprif« 
the  trustees  of  the  corporate  funds,  or   annul  their 

m 

discretion  in  the  application  of  them,  or  distribate 
them  among  its  own  favourites.  Could  the  legistat- 
ture  of  New-Hampshire  have  seized  the  land  girea 
by  the  State  of  Vermont  to  the  corporation,  and  ap- 
propriated it  to  uses  distinct  from  those  intended 
by  the  charity,  against  the  will  of  the  trustees  ?  This 
question  cannot  be  answered  in  the  affirmative,  until 
it  is  established,  that  the  legislature  may  lawfully 
take  the  property  of  A.  and  give  it  to  B.  \  and  if  it 
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could  not  take  away  or  restrain  the  corporate /i/nJ^,       ibi9. 
upon  what  pretence  can  it  take  away  or  restrain  the   ^Jj[^^^ 
corporate  franchises  ?    Without  the  franchi^s,  the     Coii4« 
funds  could  not  be  used  for   corporate  purposes;  woodwaid. 
but  without  the  funds,  the  possession  of  the  fran- 
chises might  still  be  of  inestimable  value  to  the  col- 
lege and  to  the  cause  of  religion  and  learning. 

Thus  far,  the  rights  of  the  corporation  itself,  in 
respect  to  its  property  and  franchises,  have  been  more 
immediately  ccmsidered.  But  there  are  other  rights 
and  privileges  belonging  to  the  trustees  collectively, 
and  severally,  which  are  deserving  of  notice.  They 
are  entrusted  with  the  exclusive  power  to  manage  the 
funds,  to  choose  the  officers,  and  to  regulate  the  cor- 

^  porate  concerns,  according  to  their  own  discretion. 
The  jus  patronatHs  is  vested  in  them.  The  visitato- 
rial power,  in  its  most  enlarged  extent,  also  belongs  to 
them.  When  this  power  devolves  upon  the  founder 
of  a  charity,  it  is  an  hereditament,  descendible  in  per- 
petuity to  his  heirs,  and  in  default  of  heirs,  it  escheats 
to  the  government.*  It  is  a  valuable  right  founded 
in  property,  as  much  so  as  the  right  of  patronage  in 
any  other  case.  It  is  a  right  which  partakes  of  a 
judicial  nature.  May  not  the  founder  as  justly  con- 
tract for  the  possession  of  this  right  in  return  for  his 

-  endowment,  as  for  any  other  equivalent  ?  and,  if  in- 
stead of  holding  it  as  an  hereditament,  he  assigns  it 
in  perpetuity  to  the  trustees  of  the  corporation,  is  it 
less  a  valuable  hereditament  in  their  hands  ?  The 
right  is  not  merely  a  collective  right  in  all  the  trus- 

a  Rex  V.  St.  Catherine's  HaU,  4  T.  R.  233. 
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1819.      tees;  each  of  them  also  has  a  franchise  in  it    Lori 

^^^^^  Holt  says,  "  it  is  agreeable  to  reason^  and  the  rules  of 

CoUegt     laW|  that  a  franchise  should  be  vested  in  the  corpon- 

WoodwahL  tion  aggregate,  and  jet  the  benefit  redound  to  fk 

particular  members,  and  be  enjoyed  by  them  ia  ckr 

private  capacities.    Where  the  privilege  of  ekcDn 

is  used  by  particular  persons,  it  is  a  particular  v^ 

vested  in  each  particular  man."*     £ach  of  the  tns- 

tees  had  a  right  to  vote  in  all  elections.     If  obslnoir 

ed  in  the  exercise  of  it,  the  law  furnished  him  wtt 

an  adequate  recompense  in  damages.     If  ousted  i» 

lawfully  from  his  office,  the  law  would^'  by  a  oai- 

damns,  compel  a  restoration. 

It  is  attempted,  however,  to  estafalisb,  that  the 
trustees  have  no  interest  in  the  corporate  framcbM^ 
because  it  is  said,  that  they  may  be  witnesses  in  amit 
brought  against  the  corporation.  The  case  cited  tf 
the  bar  certainly  goes  the  length  of  asserting,  tkitii 
a  salt  brought  against  a  charitable  corporation  for  i 
recompence  for  services  performed  for  the  cofpora- 
tion,  the  governors,  constituting  the  corporatioB,(bBl 
whether  entrusted  with  \\s  funds  or  not  by  the  act  of 
incorporation  does  not  appear)  are  competent  wk- 
nesses  against  the  plaintiff.^  But  assuming  this  case 
to  have  been  rightly  decided,  (as  to  which  upon  tk 
authorities  there  may  be  room  to  doubt,)  the  corpo- 

a  Asbbj  V.  White,  2  Ld.  Raym,  988.  952.  Attonej  Ge 
Benl  v.  Dixie,  13  Fa.  619. 

b  Weller  t.  The  Governor  of  the  FoundUng  Hospital,  Peike'* 
«V.  P.  Rep.  163. 
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rators  being  technically  parties  to  the  record,*  it  does  isio. 
not  establish,  that  in  a  suit  for  the  corporate  property  ^"^qJ^JJ^^ 
Tested  in  the  trustees  in  their  corporate  capacity,  the  Coii^g^ 
trustees  are  competent  witnesses.  At  all  events,  it  Woodwui 
does  not  establbh,  that  in  a  suit  for  the  corporate 
franchises  to  be  exercised  by  the  trustees,  or  to  enr 
force  their  visitatorial  power,  the  trustees  would  be 
competent  witnesses.  On  a  mandamus  to  restore  a 
trustee  to  his  corporate  or  visitatorial  power,  it  will 
not  be  contended,  that  the  trustee  is  himself  a  compe- 
tmt  witness  to  establish  his  own  rights,  or  the  corpo- 
rate rights.  Yet  why  not,  if  the  law  deems  that  a 
trustee  has  no  interest  in  the  franchise  ?  The  test 
of  interest  assumed  in  the  argument  proves  nothing 
in  this  case.  It  is  not  enough  to  establish,  that  the 
trustees  are  sometimes  competent  witnesses :  it  is  ne- 
cessary to  show,  that  they  are  always  so  in  respect  to 
the  corporate  franchises,  and  their  own.  It  vrill  not 
be  pretended,  that  in  a  suit  for  damages  for  obstruc- 
tion in  the  exercise  of  his  official  powers,  a  trustee  is 
a  dii^interested  witness.  Such  an  obstruction  is  not 
a  damnum  absque  injuria.  Each  trustee  has  a  vest- 
ed right,  and  legal  interest  in  his  office,  and  it  cannot 
be  devested  but  by  due  course  of  law.  The  illustra- 
tion, therefore,  lends  no  new  force  to  the  argument, 
for  it  does  not  establish,  that  when  their  owii  rightb 

a  Attorney  General  v.  City  of  London,  &c.  3  Bro.  Ch.  €, 
171.  S.  C.  1  Fes.jun.  248.  Burton  v.  Hinde,  6T.  JR.  174. 
Nason  v.  Thatcher,  7  Mast.  R.  398.  PhUlips  on  Evid.  42.  62. 
57.  and  notes.'  1  Kyd  on  Corp,  304.  &c.  Uifhmort  on  Mortnu 
514. 
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1019.       are  in  controTersy,  the  trustees  have  do  legal  inteRl 
^-^"^^*^  in  their  offices. 

'Dartmouth         —^  ^ 

College         The  principal  objections  having  been  thuaaBSwa^- 
WiMdirvd.  e^  satisfactorily,  at  least  to  my  own  mind,  it  ra» 
only  to  declare,  that  my  opinion,  after  the  most  mam 
deliberation  is,  that  the  charter  of  Dartmooth  Col- 
lege, granted  in  1769,  is  a  contract  withm  thepir- 
view  of  the  constitutional  prohibition. 
of^rtSSSm      '  might  now  proceed  to  the  discussion  of  thca- 
?o"*Swok *d  ^^"^  question ;  but  it  is  necessary  previously  to  fr 
uo^  "''®*""  pose  of  a  doctrine  which  has  been  very  8eriooi|T 
urged  at  the  bar,  viz.  that  the  charter  of  DartDouik 
College  was  dissolved  at  the  revolution,  and  is, tkn^ 
fore,  a  mere  nullity.     A  case  before  Lord  Tinnlov 
has  been  cited  in  support  of  this   doctrine.'   Tk 
principal  question  in  that  csst  was,  w^hether  the  cor- 
poration (^  William  &  Mary's  College  in  Virgin 
(which  had  received  its  charter  from   King  WilGam. 
and  Queen  Mary,)  should  still  be  permitted  to  adou- 
nister  the  charity  under  Mr.  Boyle's  will,  no  interest 
having  passed  to  the  college  under  the  will,  but  it 
acting  as  an  agent  or  trustee  under  a  decree  in  chan- 
cery, or  whether  a  new  scheme  for  the  administnitioe 
of  the  charity  should  be  laid  before  the  Court.    Lori 
Thurlow directed  anew  scheme,  because  the  college 
belonging  to  an  independent  government,  was  no  lon- 
ger within  the  reach  of  the  Court.    And  he  very  unne- 
cessarily added,  that  he  could  not  now  consider  tbe 
college  as  a  corporation,  or  as  another  report*  states. 

a  Attorney  General  v.  City  of  London,  3  Bro.  Ch.  C  171. 
S.  C.     1  Ves.jun.  243. 
6  1  Tei.  jun.  243. 
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that  be  could  not  take  notice  of  it  as  a  corporation,  it      1819. 
not  having  proved  its  existence  as  a  corporation  at  ^]^J^J^^ 
all.     If,  by  this,  Lord  Thurlow  meant  to  declare,  that     CoUege 
all  charters  acquired  in  America  from  the  crown,  woodwanL 
were  destroyed  by  the  revolution,  his  doctrine  is  not 
law ;  and  if  it  had  been  true,  it  would  equally  apply 
to  all  other  grants  from  the  crown,  which  would  be 
monstrous.     It  is  a  principle  of  the  common  law, 
which  has  been  recognized  as  well  in  this,  as  in  other 
Courts,  that  the  division  of  an  empire,  works  no  for- 
feiture of  previously  vested  rights  of  property.     And 
this  maxim  is  equally  coospnant  with  the  common 
sense  of  mankind,  and  the  maxims  of  eternal  justice.* 
This  objection,  therefore,  may  be  safely  dismissed 
without  further  comment. 

The  remaining  inquiry  is,  whether  th^acts  of  the  w^^hJ^  ®^ 
legislature  of  New-Hampshire  now  in  question,  or  ^  ^i^^r 
any  of  them,  impair  the  obligations  of  the  charter  of  llTtb^*'^!^ 
Dartmouth   College.    The  attempt  certainly  is  to  Q,ite5^!™^*^ 
force  upon  the  corporation  a  aew  charter  against  the 
will  of  the  corporators.     Nothing  seems  better  set- 
tled at  the  common  law,  than  the  doctrine,  that  the 
crown  cannot  force  upon  a  private  corporation  a  new 
charter ;  or  compel  the  old  members  to  give  up  their 
own  franchises,  or  to  admit  new  members  into  the 
corporation.^    Neither  can  the  crown  compel  a  man 

a  Terrett  v.  Taylor,  9  Cranehy  48.  60.  Kelly  v.  HarrisoD, 
2  John84  Cos,  29.  Jackson  y.  Lodd,  3  Johns.  Cat.  109.  CalviD's 
case,  7  Co.  27. 

b  Rex  V.  Vice  ChaDcellor  of  Cambridge,  3  Bur.  1656.  Rex 
V.  Passmore,  3  T.  R.  240.  I  Kyd  on  Corp.  05,  Rex  r.  Lar- 
wood^  Comb.  316.  • 
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1810.      to  become  a  member  of  such  corporation  agaiost  b 

^^^^'^^^^  will.*    As  little  has  it  been  supposed,  that  under  m 

CoUege     limited  governments,  the  legbfa^tur^  poesoKed  suck 

mm 

Wood#wd.  transcendaiit  authoritj.  On  ohe  oocasicxiy  a  loj 
able  Court  held,  that  the  State  legialatnie-kiiff 
ailtbority  to  compel  a  person  to  become  a  meabcrof 
a  mere  private  corpc^ration  created  for  the  promedai 
of  a  private  enterprise,  because  every  nakn  bad  a  right 
to  refuse  a  grant*  On  another  occasion,  the  sum 
learned  Court  declared,  that  they  were  dli  satisfiod, 
that  the  rights  legally  vested  in  a  corporation,  tstmci 
be  controled  or  destroyed  by  any  subaeqdent  Mate, 
unless  a  power  for  that  purpose  be  reserved  to  At  k- 
giskUure  in  the  act  of  incorporation.^  These  priici- 
ples  are  so  consonant  with  justice,  sound  policy,  wi 
legal  reasoning,  that  it  is  difficult  to  resist  the  im- 
pression of  their  perfect  correctness.  The  wp^asMr 
tion  of  them,  however,  does  not,  from  our  limited  as- 
thority,  properly  belong  to  the  appellate  juriftiictioo 
of  this  Court  in  this  case. 

A  very  Nummary  examination  of  the  acts  of  New- 
Hampshire  will  abundantly  show,  that  in  many  ma- 
teral  respects  they  change  the  charter  of  Daitmoadi 
College.  The  act  of  the  27th  of  June,  1816,  d^ 
,  I  Glares  that  the  corporation  known  by  the  name  of 
the  Trustees  of  Dartmouth  College  shall  be  called 
the  Trustees  of  Dartmouth  University.  That  die 
whole  number  of  trustees  shall  be  twenty-one^  a  oa- 

a  Rex  Y.  Dr.  Askew,  4  Bur.  2200. 

b  Ellis  V.  Marshall,  2  Mass.  Rep-  269. 

c  Wales  Y.  Stetooo,  2  Mass.  Rep.  143.  146. 
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jority  of  whom  shall  form  a  quorum ;  that  they  and  tsi9. 
their  successors  shall  hol((ly  use^  and  enjoy  fonswr,  all  jk^!^^^ 
the  powers,  authorities,  eights,  property,  liberties,  Cdiefe 
privileges,  and  immunities,  heretofore  held,  kc  by  wiiodMHl. 
the  trustees  of  Dartmouth  College,  except  where 
the  act  otherwise  provides ;  that  they  Miall  also  have 
power  to  determine  the  times  and  places  of  their 
Bieetings  and  manner  of  notifying  the  same ;  to  or- 
ganise colleges  in  the  university ;  to  establish  an  in* 
stitut^,  and  elect  fellows  and  members  thereof;  to 
appoint  and  displace  officers,  and  determine  their 
duties  and  compensation ;  to  delegate  the  power  of 
supplying  vacancies  in  any  of  the  offices  of  the  uni- 
versity for  a  limited  term ;  to  pass  ordinances  for  the 
government  of  the  students ;  to  prescribe  the  course 
of  education ;  and  to  lirraDge,  invest,  and  employ  the 
funds  of  the  university.  The  act  then  provides  for 
the  appointment  of  a  board  of  twenty-five  overseers, 
fifteen  of  whom  shall  form  a  quorum,  of  whom  five 
are  to  be  such  ex  officio j  and  the  residue  of  the  over- 
seers, as  well  as  the  new  trustees,  are  to  be  appointed 
by  the  governor  and  council.  The  board  of  over- 
seers are,  among  other  things,  to  have  power,  ^^  to  tn- 
q)ect  aiu^  oonJitTiij  or  disapprwe  and  negative^  such 
votes  and  ptoceedings  of  the  board  of  trustees  as 
shall  relate  to  the  appointment  and  removal  of  presi- 
dent, professors  and  other  permanent  officers  of  the 
univeitity,  and  determine  their  salaries ;  to  the  esta- 
blishment of  colleges  and  professorships,  and  the 
erection  of  new  college  buildings.''  The  act  then 
provides^  that  the  ptesid<snt  aild  ptofe$sors  shall  be 
nominated  by  thie  truMseB^md  ig^mntid  by  the oDer- 
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1819.      seerSy  and  shall  be  liable  to  be  suspended  and  re- 
^a^y^  moTed  in  ihc  same  manner :  and  that  eoi^  of  the  two 
Coikge     hoards  of  trustees  and  overseers  shaU  have  power  to 
Woodwitd.  suspend  and  remove  any  member  of  their  respedm 
hoards.    The  supplementary  act  of  the  ISth  of  De- 
cember, 1816,  declares  that  mne  trustees  shall  foni 
a  quorum,  and  that  six  votes  at  least  shall  be  neces- 
sary for  the  passage  of  any  act  or  cesolution.    The 
act  of  the  26th  of  December,  1816,  contains  odier 
provisions,  not  very  material  to  the  question  before  os. 
From  thb  short  analysis  it  b  apparent,  that,  in  sob- 
sta^ice,  a  new  corporation  is  created  including  the  oU 
corporators,  with  new  powers,  and  subject  to  a  new 
control ;  or  that  the  old  corporation  is  newly  orgaa- 
ixed  and  enlarged,  and  placed  under  an  aothori^ 
hitherto  unknown  to  it.     The  board  of  trustees  are 
increased  from  twelve  to  twenty-one.     The  college 
becomes  a  university.     The  property  vested  in  the 
old  trustees  is  transferred  to  the  new  board  of  trus- 
tees in  their  corporate  capacities.     The  quorum  is  no 
longer  seven^  but  nine.     The  old  trustees  have  no 
longer  the  sole  right  to  perpetuate  their  succession  by 
electing  other  trustes,  but  the  nine  new  trustees  are 
in  the  first  instance  to  be  appointed  by  the  governor 
,  and  council,  and  the   new  board  are  then  to  elect 

il  other  trustees  from  time  to  time  as  vacancies  occur. 

The  new  board,  too,  have  the  power  to  suspend  or 
remove  any  member,  so  that  a  minority  of  the  old 
board,  co-operating  with  the  new  trustees,  possess  the 
unlimited  power  to  remove  the  majority  of  the  old 
board.  The  powers,  too,  of  the  corporation  are  va- 
ried.   It  has  authority  to  organize  new  college  in 


OP  THE  UNITEt)  STATES.  711 

^  the  university,  and  to  establish  an  institute,  and      1819. 
elect  fellows  and  members  thereof.''     A  board  of  ^-^^v^^ 

Daitmoiith 

overseers  is  created,  (a  board  utterly  unknown  to  the  coilec^e 
old  charter,)  and  is  invested  with  a  general  supervi*  WoodwmWi. 
sion  and  negative  upon  all  the  most  important  acts 
and  proceedings  of  the  trustees.  And  to  give  com- 
plete efiect  to  this  new  authority,  instead  of  the 
right  to  appoint,  the  trustees  are  in  future  only  to.no^ 
minate,  and  the  overseers  are  to  approve,  the  presi* 
dent  and  professors  of  the  university. 

If  these  are  not  essential  changes,  impairing  the 
rights  and  authorities  of  the  trustees,  and  vitally  af- 
fecting the  interests  and  organization  of  Dartmouth 
College  under  its  old  charter,  it  is  difficult  to  conceive 
what  acts,  short  of  an  unconditional  repeal  of  the 
charter,  could  have  that  efiect  If  a  grant  of  land 
or  franchises  be  made  to  A.,  in  trust  for  special  pur- 
poses, can  the  grant  be  revoked,  and  a  new  grant 
thereof  be  made  to  A.,  B.,  and  C,  in  trust  for  the 
same  purposes,  without  violating  the  obligation  of  the 
first  grant  ?  If  property  be  vested  by  grant  in  A.  and 
B.,  for  the  use  of  a  college,  or  a  hospital,. of  private 
foundation,  is  not  the  obligation  of  that  grant  im- 
paired when  the  estate  is  taken  from  their  exclusive 
management,  and  vested  in  them  in  common  with 
ten  other  persons  ?  If  a  power  of  appointment  be 
given  to  A.  and  B.,  is  it  no  violation  of  their  right 
to  annul  the  appointment,  unless  it  be  assented  to  by 
five  other  persons,  and  then  confirmed  by  a  distinct 
body?  If  a  bank,  or  insurance  company,  by  the 
terms  of  its  charter,  be  under  the  management  of 
directors,  elected  by  the  stockholders,  would  not  the 
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^i§.      rights  acqeired  by  the  chaiter  be  impured  if  tiM  ie 

j^^r^^  gislature  should  take  the  right  of  election  from  lb 

Coliico     stockholdeis,  and  appoilK  directors  ancooflected  wA 

WMKraid.  the  corporalaon  ?  These  questions  c^any  their  oin 

answers  along  with  them.    Tjbe  common  aaueof 

mankind  will  teach  us,  that  aH  these  cases  would  be 

<lirect  infringements  of  the  legal  obligations  ot  tk 

grants  to  which  thej  refer ;  and  yet  they  are,  wkk 

no  essential  distinction,  the  same  as  the  case  now  a 

the  bar. 

In  my  judgment  it  is  perfecdy  clear,  that  any  act 
<$f  a  l^slature  which  takes  away  any  powen  or 
franchises  vested  by  its  charter  in  a  private  corpora- 
tion  or  its  corporate  officers,  or  which  restrains  m 
controls  the  legitimate  exercke  of  them,  or  transfen 
them  to  other  persons,  without  its  assent^  is  a  rioh- 
tion  of  the  obligations  of  that  charter.      If  the  le^ 
lature  mean  to  claim  such  an  authority,  it  must  be 
reserved  in  the  grant.     The  charter  of  DartaiootA 
College  contains  no  such  reservation  ;   and  1  am, 
therefore,  bound  to  declare,  that  the  acts  of  the  le- 
gislature of  New- Hampshire,  now  in   question,  do 
impair  the  obligations  of  that  charter,  and  are,  con- 
sequently, unconstitutional  and  void. 

In  pronouncing  this  judgment,  it  has  not  for  one  mo- 
ment escaped  me  how  delicate,  difficult,  and  ungracioas 
is  the  task  devolved  upon  us.  The  predicament  in 
which  this  Court  stands  in  relation  to  the  nation  at 
large,  is  full  of  perplexities  and  embarrassments.  It  is 
called  to  decide  on  causes  between  citizens  of  different 
States,  between  a  State  and  its  citizens,  and  between 
different  States.     It  stands,  therefore,  in  the  midst  of 
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jealousies  and  ri?alries  of  conflicting  parties,  with  the       1819. 
nost  momentous  interests  confided  to  its  care.    Un*   D^mouUi 
der  such  circumstances,;  it  ney^r  pan  h^re  a  motive  to    CoU«s« 
do  more  than  its  duty.;  andj  ( trust^.it  will  alway3be  Woodjmd. 
found  to  possess  firmness  enough  to  do  that. 

Under  these  impressions  I  have  pondered  on  the 
case  before  us  with  -the  niost  anxious  deliberation. 
I  entertain  great  respect  for  the  legislature,  whose 
acts  are  in  question.  I  entertain  no  less  respect  for 
the  enlightened  tribunal  whose  decision  we  are  called 
upon  to  review.  In  the  examination,  I  have  endea- 
voured to  keep  my  steps  super  aniiquas  vkis  of  the 
law,  under  the  guidance  of  authority  and  principle. 
It  is  not  for  judges  to  listen  to  the  voide  of  persuasive 
eloquence  or  popular  appeal.  We  have  nothing  to 
do  but  to  pronounce  the  law  as  we  find  it  ^  and  hav- 
ing done  this,  our  justification  must  be  left  to  theim* 
partial  judgment  of  our  country. 

Mr*  Justice  Duvall  dissented.'' 

a  In  the  didcnaaoliB  which  arose  in  France  in  1786,  upon  the 
new  4:harter  then  recentij  granted  to  the  French  £aat  India 
Company,  it  seems,  to.  hare  been  taken  for  granted  bj  the  Jaw- 
yers  on  both  sides,  to  whom  the  questions  in  controversy  were 
submitted  by  the  Company,  and  by  the  merchants  who  consi- 
dered  themselves  injured  by  its  establishment,  that  if  the  char- 
ter had  regularly  issued  accordii^  to  the  fi>rms  of  the  Freneh 
:  law,  it  was  irrevocable,  unless  forfeited  for  non*user  or  misu- 
ser. The  advocates,  (M.  M.  Lacrbtblle  and  Blohob,)  who 
were  consulted  by.  the  merchants  of  the  kingdom  opposed  to 
the  establishment  of  the  Conq>any,  denied  its  legal  existence, 
on  the  ground  that  the  king  had  been  surprised  in  hisglrant  i 
that  it  was  not  yet  perfected  by  the  issuing  of  letters  patent,. 

Vox,.  IV,  9^ 
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Upon  the  suggestion  of  the  plaintiflPs  counsel, 
that  the  defendant  had  died  since  the  last  term,  the 
Court  ordered  the  judgment  to  be  entered  nunc  pro 
tunc  as  of  that  term,  as  follows  : 

Judgment.  This  cause  came  on  to  be  heard  od 
the  transcript  of  the  record,  and  was  argued  by  coa- 
sel.  And  thereupon  all  and  singular  the  premises 
being  seen,  and  by  the  Court  now  here  folly  under- 
stood, and  mature  deliberation  being  thereupon  bad, 


nor  daly  registered  by  the  parliameDts  ;  and  that  it  both  mi^ 
BDd  ought  to  be  suppressed)  as  an  illegal  grant  of  ezclosife  fri- 
vilegesy  contrarj  to  the  true  priuciples  of  couimercial  pbU- 
sophj. 

On  the  other  hand  it  was  contended  by  the  Company  that 
their  grant  was  irrevocable  ;  that  it  was  but  a  renewal  and  cob- 
firmation  of  the  charter  of  the  old  Company  which  had  bea 
suspended  in  1769,  in  consequence  of  the  immenae  losses  d 
capiUl  sustained  in  the  calamitous  war  of  1756,  (but  which  sis- 
pension  was  at  the  time  solemnly  protested  against  by  the  par- 
liament of  Paris  as  illegal ;)  that  their  new  grant  might  sdU  be 
perfected  by  letters  patent,  which  the  faith  of  the  kin^  w» 
pledged  to  issue  ;  and  that  the  privileges  thus  granted  to  them 
were  irrevocably  vested  as  a  right  of  property,  of  whkb  thej 
could  not  be  deprived  by  any  authority  in  the  kingdom.  '*  Es 
effet,  quand  le  roi  accorde  un  privilege  exclusif,  ce  privily  e»t 
le  prix  d'une  mise  de  foods,  dans  un  commerce  hazardeuz,  doai 
I'entreprise  est  jug^e  avantageuse  a  I'etat.  Dela  nalt  par  con- 
sequent un  contrat  synallagmatique,  qui  se  forme  entre  le  soa- 
▼erain  et  les  actionnaires.  Dela  nait  un  droit  de  propn^te  qii 
devient  in^branlable  pour  le  souverain  lui-m^me."  And  of  thii 
opinion  were  the  advocates  (M.  M.  Hardoin,  Gbrbier,  and 
Db  BoNNiERRS,)  consulted  by  the  company.  See  a  CoiUctim 
of  Tracts  on  the  French  Eatt  Compan^j  Parity  1788,  m  the  U- 
brarn  o/jCongrcis, 
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it  appears  to  this  Court,  that  the  said  acts  of  the  le*  1819. 
^slature  of  New- Hampshire,  of  the  twenty-seventh  ijj!J^^ 
of  June  and  of  the  eighteenth  and  twenty-sixth  of  CoUege 
December,  Anno  Domini,  1816,  in  the  record  men-  woodwu4 
tioned,  are  repugnant  to  the  constitution  of  the  Uni- 
ted States,  and  so  not  valid ;  and,  therefore,  that  the 
said  Superior  Court  of  Judicature  of  the  State  of 
New-Hampshire  erred  in  rendering  judgment  on  the 
said  special  verdict  in  favour  of  the  said  plaintiffs ; 
and  that  the  said  Court  ought  to  have  rendered  judg- 
ment thereon,  that  the  said  trustees  recover  against 
the  said  Woodward,  the  amount  of  damages  found 
and  assessed,  in  and  by  the  verdict  aforesaid,  viz.  the 
sum  of  twenty  thousand  dollars :  Whereupon  it  is 
considered,  ordered,  and  adjudged  by  this  Court,  now 
here,  that  the  aforesaid  judgment  of  the  said  Supe- 
rior Court  of  Judicature  of  the  State  of  New-Hamp- 
shire be,  and  the  same  hereby  is,  reversed  and  an- 
nulled :  And  this  Court  proceeding  to  render  such 
judgment  in  the  premises  as  the  said  Superior  Court  of 
Judicature  ought  to  have  rendered,  it  is  further  con- 
sidered by  this  Court,  now  here,  that  the  said  trus^ 
tees  of  Dartmouth  College  do  recover  against  the 
said  William  Woodward  the  aforesaid  sum  of  twen- 
ty thousand  dollars,  with  costs  of  suit ;  and  it  is  by 
this  Court,  now  here,  further  ordered,  that  a  special 
mandate  do  go  from  this  Court  to  the  said  Superior 
Court  of  Judicature  to  carry  this  judgment  into  ex- 
ecution. 
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NOTE  I. 

fm  OHAJMVAMUt  BfltPBtTS. 

Vsn V  few  cases  upon  the  subject  ef  charitable  donfttions  hste 
originated  in  the  United  States  ;  io  some  of  which,  however,  it 
is  highly  probable  the  English  doctrines  on  this  subject  may  be 
of  limited,  and,  perhaps,  even  of  general  application.  Where 
this  is  not  the  c^e,  they  may  gratify  professional  cariosity,  an^ 
*  afford  materials  for  illustration  inansdogous  branches  of  thelaWi 
as  there  is  hardly  any  portion  of  the  science,  in  which  more  iae 
genious  reasonii^a;  and  indefatigable  dihgence  have  been  ein- 
ployed.  The  object  of  the  following  sketch  is  to  give  a  coo* 
nected  view  of  some  of  the  principal  features  of  the  system. 

It  is  highly  probable » that  the  rudiments  of  the  law  of  chari^ 
ties  were  derived  from  the  civil  law.  One  of  the  earliest  finiits 
of  the  emperor  Constantine's  real  or  pratended  zeal  for  Christi- 
anity, was  a  permission  to  his  subjects  to  bequeath  their  pror 
perty  to  the  church."*^  This  permission  was  soon  abused  to 
#p  great  a  degree,  as  to  induce  Valentinian  to  enact  a  mortmain 
law,  by  which  it  was  restrained.!  But  this  restraint  was 
gradually  relaxed,  and  in  the  time  of  Justinian  it  became  fixed, 
as  a  maxim  of  Roman  jurisprudence,  that  legacies  to  pious  uses, 
which  included  all  legacies  destined  for  works  of  charity,  whe-* 
ther  they  related  to  spiritual  or  temporal  concerns,  were  of 

♦  Cod.  Theodos.  i.  16,  t  2.  U^r,  4. 
t  Cod.  Theodos.  I.  16. 1.  2.  Itg.  20. 
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peculiar  fevwr,  and  to  be  deemed  privileged  teatameiito.* 
The  construction  of  testaments  of  this  nature  was  moatbTienI; 
and  the  legacies  were  never  permitted  to  be  lost,  either  bj  the 
uncertainty  or  failure  of  the  persons  or  objects  for  which  Aej 
were  destined.     Hence,  if  a  legacy  was  given  to  the  church^or 
to  the  poor,  generally,  without  any  descripUon  of  what  chorch 
or  what  poor,  the   law  sustained  it,    by  giving  it  in   the  te 
case  to  the  parish  church  of  the  place  where  the  testator  liftd; 
and  in  the  latter  case,  to  the  hospital  of  the  same  pbice;  asl 
if  there  was   none,  then  to  the   poor  of  the  same  parish.; 
And  in  all  cases  where  the  objects  were  indefinite,  the  legacy 
was  carried  into  effect,  under  the  direction  of  the  judge  hanug 
cognizance  of  the  subject.}     So,  if  a  legacy  were  given  ibr  t 
definite  object,  which  either  was  previously  accomplished,  or 
which  failed,  it  was,  nevertheless,  vaUd,  and  applied  under  ju- 
dicial direction  to  some  other  object§ 

The  high  authority  of  the  Roman  law,  coinciding  with  flie 
religious  notions  of  the  times,  could  hardly  fail  to  introduce  tk 
principles  of  pious  legacies  into  the  common  law  of  England; 
and  the  zeal  and  learning  of  the  ecclesiastical  tribunals  most 
have  been  constantly  exercised   to  enlai^e    their  operatioa. 
Lord  Thurlowjl  was  clearly  of  opinion,  that  the  doctrine  rf 
charities  grew  up  from  the  civil  law;  and  Lord  Eldon ,**iD a* 
senting  to  that  opinion,  has  judiciously  remarked,  that,  as  aian 
early  period  the  Ordinary  had  power  to  apply  a  portion  of 
every  man's  personal  estate  to  charity,  when   afterwards  the 
statute  compelled  a  distribution,  it  is  not  impossible  that  th« 
same  favour  should  have  been  extended  to  charity  in  wilb, 
which,  by  their  own  force,  purported  to  authorize  such  a  dis- 
tribution.    Be  the  origin,  however,  what  it  may,  it  cannot  be 

•  2  Domat,  Loia  CiviUs,  I  4.  1. 2.  *.  6. 1.  1.  2.  7.  p.  161.  163.  Ferriere,  Did.  k  L 
Smnbume,  p  1.  s.  16-  p.  103. 

f  2  Domat,  1. 4.  t.2.t.6  I  ip.  162.  Ferriere,  Did.  k.  i, 

t  2  Domat,  I  4.  t.  2.  *.  6.  /.  5.  p  S62.    Srvinbume, p.  1.  *.  16.  p.  1 01 

5  2  Domat,  I.  4.  t  2.  s.  6. 1.  &.p.  162,  163. 

Iji  White  ▼.  White,  2  Bro.  Ch.  Cos.  12. 

••  Moggridge  ▼.  Thackwell,  7  Fm.  36.  60.    Mills  ▼.  Farmer,  1  Mtn9*lt,  ^. 
94.85. 
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denied,  that  maoy  of  the  privileges  attached  to  pious  legacies 
have  beea  for  ages  incorporated  into  the  English  law.  Indeed^ 
in  former  times,  the  construction  of  charitable  bequests  was 
pushed  to  a  most  alarming  extrayagance ;  and  though  it  has 
been,  in  a  great  measure,  checked  in  later  and  more  enlighten- 
ed  times,  there  are  still  some  anomalies  in  the  law  of  this  sub* 
ject,  which  are  hardly  reconcilable  with  any  sound  principles 
of  judicial  interpretation,  or  the  proper  exercise  of  judicial  au« 
^ority. 

The  history  of  the  law  of  charitable  bequests,  previous  to 
Ihe  statute  of  the  43  Elizabeth,  c.  4.  which  is  emphatically 
called  the  statute  of  Charitable  Uses,  is  extremely  obscure.^ 
Few  traces  remain  of  the  exercise  of  jurisdiction  over  charities 
in  any  shape,  by  any  Coarts,  previous  to  that  period.  Of  the 
jurisdiction  of  Chancery,  nothing  is  ascertained  with  precision ; 
and  the  few  cases  to  be  found  at  law,  turned  mainly  upon  the 
question,  whether  the  uses  were  charitable,  or  whether  they 
were  superstitious,  within  the  statutes  against  superstitious  uses. 
One  of  the  earliest  cases  is  Porter's  Case,t  already  alluded  to 
in  the  decision  of  the  Supreme  Court  in  the  text  ;|  but  there 
the  parties  made  out  their  case  at  law  upon  general  principles, 
without  reference  to  any  peculiar  rules  of  construction  as  to 
charities ;  and  Lord  Eldon  seems  to  think,  that  this  was  the 
usual  course,  prior  to  the  time  of  Lord  Ellesmere.§ 

The  statute  of  Elizabeth  is  now  considered  as  the  principal 
source  of  the  law  of  charities,  and  has  given  rise  to  various 
questions.  It  is  to  this  statute  that  the  very  extensive  jurisdic- 
tion at  present  exercised  by  the  Court  of  Chancery  over  sub- 
jects of  this  nature  is  generally,  if  not  exclusively,  to  be  re- 
ferred. 

The  statute,  in  its  preamble,||  enumerates  certain  uses  which 

*  There  wai,  in  fact,  a  itatute  paiaed  respecting  charitable  aiea,  in  39  dii. 
«v  a ;  bat  it  was  repealed  hj  the  ttatote  43  fiUi.  See  Com.  Dig,  CkBoriiaKB 
Uses,  N.  14. 

t  1  Co,  Rep,  22.  &.  in  34.  and  35.  Eh'f . 

I  Trustees  of  the  Baptist  Association  f,  Bart*8  Eiecntors,  mnk,  f,  33. 

$  Attomej  General  y.  Bojrer,  3  Fei.  714.  726. 

D  See  the  statate  at  lai|^.  2  Imt,  787.  BridgmnCs  Buki  m  ^CHSrit 
Ifici,  e.  ]. 
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it  deems  charitable.  These  are  gifts,  deFisee,  lie.  fi»r  Che  fi» 
lief  of  aged,  impotent,  and  poor  people  ;  for  mainteoaiice  of  ad 
and  maimed  soldiers  and  mariners  ;  for  schools  of  leamiag,  fret 
schools,  and  scholars  of  universkies  ;  for  repairs  of  bnd||a. 
ports,  havens,  canseirays,  churches,  sea  banks,  and  higkvni: 
for  education  and  preferment  of  orphans  ;  for,  or  towardi  the 
relief,  stock,  or  maintenance  for  houses  of  correction  ;  forvr 
riages  of  poor  maids;  for  support  atton,  aid,  and  help,  of  jobbj 
tradesmen,  handicraflsmen,  and  persons  decayed  ;  for  relief  or 
redemption  of  prisoners  or  captives ;  and  for  aid,  or  ease  tf  aij 
poor  inhabitants,  concerning  payments  of  fifteenths,  settin|  ei 
of  soldiers,  and  other  taxes.  These  are  all  the  classes  of ««. 
which  the  statute  reaches. 

Since  the  passage  of  the  statute,  it  has  become  a  general  nle, 
that  no  uses  are  to  be  considered  as  charitable,  and  etitsM  m 
snch  to  the  protection  of  the  law,  except  sach  as  fall  witkinthe 
words,  or  obvious  intent  of  the  statute.  Sir  William  Gnat  kn 
observed,  that  the  word  '*  charity,"  in  its  widest  exteot,  de- 
notes all  good  affections  men  ought  to  bear  towards  each  otiiff ; 
in  its  most  restricted  and  common  sense,  relief  of  the  poor.  It 
neither  of  these  senses  is  it  employed  in  the  Court  of  Chaa- 
eery.  There  its  signification  is  chiefly  derived  from  tbe  sta- 
tute of  Elizabeth.*  And,  therefore,  where  a  testatrix  bequeath- 
ed her  personal  estate  to  the  Bishop  of  Durham,  kc.  apoo 
trust,  to  pay  her  debts  and  legacies,  kc.  and  to  disipose  of  the 
ultimate  residue  to  such  objects  of  benevolence  and  liberality^  ai 
the  Bishop  of  Durham,  in  his  own  discretion,  shall  mo9t  ap- 
prove of;  and  she  appointed  the  Bishop  her  sole  executor:  upon 
a  bill  brought  by  the  next  of  l^ia  to  establish  the  will,  and  ail 
the  legacies  except  the  residuary  bequest,  and  to  declare  that 
void,  and  a  resulting  trust  for  tbe  next  of  kin,  it  was  held,  first 
by  the  Master  of  the  Rolls,  and  uAerwards  on  appeal  hj  the 
Lord  Chancellor,  that  the  residuary  bequest  was  void,  and  that 
the  property  was  a  resulting  trust  for  the  next  of  kin,  upon  the 
ground  that  objects  of  benevolence  and  liberality  were  not  ne- 
cessarily such  as  were  witiiin  the  statute  of  Elizabeth,  and, 


*  Morice  t.  Bishop  of  Durham,  9  Vta. 
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Aereforei  frefe  Q/bjdCU  too  iodefiotte  to  be  execute  bj  tht 
Court  ;  and  if  so,  tbed  the  trust  was  Void ;  for  there  can  be  no 
Yi^d  trust  over  which  the  Court  of  Cfaancerj  will  not  assume 
a  tontrol.  The  Master  of  the  Rolls  said,  those  purposes  are 
considered  as  charitable  which  the  statute  enumefatee,  or 
which  by  analogies  are  deemed  within  its  spirit  or  intendhnent  ( 
aed  to  ftotne  such  purpose  everj  be<|Hest  to  charity  genemlff 
ifaall  be  applied.  But  it  is  clear,  that  libercdity  and  henivoUn€^ 
can  find  numberless  objects  not  included  iti  the  statute  in  the 
laifest  constructtoti  of  it  The  use  of  the  word  **  chaiitable** 
teems  to  haVe  been  purposely  avoided  in  this  will.  The  ques* 
tion  is  not,  whether  the  Bishop  may  not  apply  the  residue  opoti 
purposes  strictly  charitable,  but  whether  he  is  bocmd  io  10 

apply  it.* 

The  statute  appoibts  a  mode  of  inquiring  into,  and  enforcing 
M  charitaUe  uses,  bequests,  &c.  by  a  commission  issuing  oat  <>f 
Chancery  ;  and  the  commissioners  upon  such  inquiry  are  aatbo« 
rized  to  set  down  such  orders,  judgments,  and  decrees,  as  that 
the  lands,  &c.  may  befiiithfully  employed  for  the  charitable  nseii 
to  which  they  were  appointed ;  which  orders,  jndgtnents,  and 
decrees,  are  to  stand  good  nntil  undone  and  altered  by  Ifae 
Court  of  Chancery,  upon  due  complaint  of  the  party  grieved* 
The  statute,  then,  after  enumerating  certain  ezceptioos  to  itt 
operation,  gives  authority  to  the  Court  of  Chancery  to  take  er- 
-der  for  the  due  execution  of  the  orders,  judgments,  and  &t* 
erees  of  the  Commissioners  returned  into  Chancery,  and  upon 
any  complaint  in  the  prennses,  atad  the  hearing  thereof,  to  **  aft« 
nul,  dinuidshi  alter,  or  enlarge  the  said  orders,  judgments,  and 
decrees,  kc.  as  ahiB  be  tiiongbt  to  fdand  frith  equity  and  good 
conscience,  kc" 

Shortly  after  the  statute  passed,  it  became  a  question,  whe- 
ther the  Court  of  Chan\:ery  could  grant  relief  by  original  bill 
in  cases  within  the  statute,  or  wheiher  the  remedy  was  confined 
to  the  proeess  by  commiMsum,  Thiit  doubt  remabed  until  the 
reign  of  Charles  IL,  when  the  question  was  finally  settled  in 

•  MoHei  t.  Kihdp  of  DtHuun,  0  nt.  300.    S.  C.  n)  Tet.  S22. 
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faroar  of  the  jarisdiciioo  by  original  bilL*      It  is  not  i^ 
certain  upon  what  grounds  the  Court  arrived  at  this  coDclosm 
The  probability  is,  that  in  cases  of  charitable  uses  of  a  d^m 
nature,  where  the  trustees  wert  alive^  cmd  the  objects  wen  cotm, 
the  Court  exercised  a  general  jurisdiction  by  original  bill,  apai 
the  same  grounds  as  other  bills  ;  for  defiDite  trusts  are  maiilat- 
ed  upon  its  ordinary  jurisdiction.    And  as  the  Court  might  opes 
all  commissions  alter,  amend,  and  enlarge   the  decrees  «f  tte 
Commissioners  in  all  cases  of  charities  within  the  statute,  lik- 
ther  definite  or  indefinite^  the  proceeding  in  both  cases  becae 
mixed  in  practice,  and  was  inveteratelj  established  beA>re  is 
correctness  was  very  extensively  questioned.     And  it  waiii 
reality  more  convenient  for  all  parties,  that  the   Court  dxratt 
do  that  in  the  first  instance^  which  it  certainly  could  do  iftei 
the  return  of  the  commission  upon   complaint,  so  that  poUic 
convenience  and  private  interest  might  produce  a  geoenl  ac> 
quiescence  in  a  course  which  settled  the  law  of  the  case  with- 
out any  circuity,  until  it  became  too  late  successfully  to  eooM 
its  regularity.! 

Be  this  as  it  may,  it  is  very  certain,  that  Chancery  will  bow 
relieve  by  original  bill,  or  information  upon  gifls,  bequests,  &c 
within  the  statute  of  Elizabeth  ;  and  informations  by  the  Attor- 
ney General  to  settle,  establish,  or  direct  charitable  dooatioie, 
are  very  common  in  practice 4  But  where  the  gif\  b  doC  t 
charity  within  the  statute,  no  information  lies  in  thenuneof 
the  Attorney  General  to  enforce  it.§  And  if  an  informatioQ 
be  brought  in  the  name  of  the  Attorney  General,  and  it  appean 
to  be  such  a  charity  as  the  Court  ought  to  support,  though  the 
information  be  mistaken  in  the  title  or  prayer  of  relief,  yet  the 
bill  will  not  be  dismissed,  but  the  Court  will  support  and 


•  Attorney  General  v.  Newman,  1  Ch.  Cos,  157..  S.  C.  I  Lev.  2S4.  Weit  ». 
Knight,  I  Ch.  Cat  134.  Anon.  1  Ch.  Cat.  2OT.  Pariih  of  St  Daastao  t.  Btm- 
chaii.p,  1  Ch,  Ca\   193.    2  F^ambl  Eq.  b.3.p.%  c.\.  i.  1. 

i  See  Attorney  GeoenU  ▼.  Dixie,  13  Fej.  519.  KIrkby  RaTeaswortfa  HofpiUi, 
U  Ves  305.  Green  v.  Rutherforth,  1  Vet.  362.  Attorney  General  r.  Earl  of  Cb- 
rtndon,  17  Vet.  491  499.  2  Fonbl.  Kq.  b.  3.  p.  2.  c.  1.  i.  1.  Note  («.)  Ceeftr^ 
Eq.  PL  292     Bailiffs,  &c.  of  Barford  v.  Lentball,  2  Atk.  550. 

\  Com.  Dig.  Chan.  (2  N.  1.)    The  proceeding  by  commiMioa  appemn  to  h«w 
almost  fallen  practically  into  disuse.    Ed.  Rto.  Na.  Isii.  f.  288. 
$  Attorney  General  ▼.  Bever,  2  Vern.  38S. 
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blish  the  charity  in  such  manner  as  by  law  it  may.*  Bnt  the 
jurisdiction  of  Chancery  over  charities  does  not  exist  where 
there  are  local  visiters  appointed  ;  for  it  then  belongs  to  them 
and  their  heirs  to  yisit  and  control  the  charity.! 

As  to  what  charities  are  within  the  statute,  they  are  enume- 
rated with  great  particularity  in  Duke  on  Charitable  U$e$^  and 
Comyn^s  Digest ^  tit.  Charitable  UseSj  (N.  1.)  It  is  clear,  that  no 
superstitious  uses  are  within  its  purview,  such  as  gifts  of  money 
for  the  finding  or  maintenance  of  a  stipendiary  priest,  or  for 
the  maintenance  of  an  anniversary  or  obiit,  or  of  any  light  or 
lamp  in  any  church  or  chapel,  or  for  prayers  for  the  dead,  or 
to  such  purposes  as  the  superior  of  a  convent  or  her  successor 
may  judge  expedient^  But  there  are  certain  uses,  which, 
though  not  within  the  letter,  are  yet  deemed  charitable  within 
the  equity  of  the  statute  ;  such  as  money  given  to  maintain  a 
preaching  minister  ;  to  maintain  a  schoolmaster  in  a  parish ;  for 
the  setting  up  a  hospital  for  the  relief  of  poor  people  ;  for  the 
building  of  a  sessions  house  for  a  city  or  county  ;  the  making 
a  new  or  repairing  an  old  pulpit  in  a  church,  or  the  buying  of 
a  pulpit  cushion  or  pulpit  cloth  ;  or  the  setting  up  of  new  bells, 
where  none  are,  or  amending  of  them,  where  they  are  out  of 
order.§ 

And  charities  are  so  highly  favoured  in  the  law  that  they  have 
always  been  more  liberally  construed,  than  the  law  will  allow 
in  gifts  to  individuals.  In  the  first  place  the  same  words  in  a 
will,  applied  to  individuals,  may  require  a  very  different 
construction,  when  applied  to  the  case  of  a  charity.  If  a  tes- 
tator give  his  property  to  such  person  as  he  shall  hereaAer 
name  to  be  his  executor,  and  afterwards  appoint  no  executor ; 
or  if,  having  appointed  an  executor,  the  latter  dies  in  the  life 


*  Attorney  General  ▼.  Smart,  1  Vet.  TL  Attorney  General  ▼.  Jeanes,  I  Jik, 
255.  Attorney  General  ▼.  Breton,  2  Vts.  i25.  Attomoy  General  v.  Middleton, 
2  Ves.  327.  Attorney  General  ▼.  Parker,  1  Fes.  43.  S.  C.  2  Jtk,  576.  Attorney 
General  ▼.  Vlliittley,  11  Fes.  241.  247. 

f  Attorney  General  ▼  Price,  3  Atk.  108.  Attorney  General  7.  Governors  of 
Harrow  School,  2  Fes.  55Z 

t  DukeU  Char.  105.  Briig.  Duke,  349. 466.  Adami  v.  Lambert,  4  Co,  Rep,  104. 
Smart  ▼.  Spurrier,  6  Fes.  Jun.  bGI. 

\  Duke,  105.  113.    Bridg.  Duke,  354.   Com.  Dig.  Chant.  Usa.  (N.  1.) 
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time  of  the  testator,  and  no  other  person  is  appointed  in  )m 
stead,  in  either  of  these  cases,  as  to  individaals,  the  testator  oMMt 
be  held  intestate,  and  his  next  of  kin  will  take  the  estate.    Btf 
to  giye  effect  to  a  bequest  in  favoar  of  charity.  Chancery  wi 
in  both  instances  supply  the  place  of  an   executor,  and  onj 
into  effect  that  which  in  the  case  of  indiTiduak  must  bavefriM 
altogether.*    Again  ;  in  the  case  of  an  individaal,  if  an  odi! 
be  devised  to  such  person  as  the  executor  shall  name,  vd  m 
executor  is  appointed,  or  one  being  appointed,  dies  in  the  tB* 
tator*s  life  time,  and  no  one  is  appointed  in  his  place,  tbe  be- 
quest amounts  to  nothing.     Yet  such  bequest  to  charity  wooU 
be  good,  and  the  Court  of  Chancery  would  in  such  case  msmt 
the  office  of  executor.!     So,  if  a  legacy  be  given  to  trostM 
to  distribute  in  charity,  and  they  die  in  the  testator's  life  dnc, 
although  the  legacy  is  lapsed  at  law,  (and  if  they  had  takes  t» 
their  own  use,  it  would  have  been  gone  forever,)  yet  it  wiQ  be 
enforced  in  equity.|     Again  ;  although  in   carrying  into  eie 
cution  a  bequest  to  an  individual,  the  mode,   in   which  the  l^ 
gacy  is  to  take  effect,  must  be  of  the  substance  of  tbe  lepcj; 
yet  where  the  legacy  is  to  charity,  the    Court  will  cooiider 
charity  as  the  substance  ;  and  in  such  cases,  and  in  such  cma 
only,   if  the  mode  pointed   out  fail,  it  will   provide  aootkr 
mode,  by  which  the  charity  may  take,  but  by  which  no  other 
than  charitable  legatees  can  take.  §     A  still  stronger  case  tf, 
that  if  the  testator  has  expressed  an  absolute  intention  to  gne 
a  legacy  to  charitable  purposes,  but  has  leA  uncertain,  or  to 
some  future  act,  the  mode  by  which  it  is  to  be  carried  ioto  ef- 
fect, there  the  Court  of  Chancery,  if  no  mode  is  pointed  out, 
will  of  itself  supply  the   defect,  and   enforce   the  charit}! 

♦  MilU  V.  Farmer,  1  MerivaU,  55.  96.    Moggridge  v.  ThaclcwcII.  7  Fes.  2B. 

t  Mills  ▼.  Farmer,  1  MerivaU,  55.  94.  Mog^ridge  v.  Thackwcll,  1  Fa.1^ 
Attorney  General  v.  Jackson,  11  Fe$.  363.  367. 

t  Attorney  General  v.  Hickman,  2  Eq.  Cos.  Ab.  193.  S.  C.  BriJg.  Duke,  (76. 
Moggridge  v.  Thackwell,  3  Bro.  Ch.  Cos.  517.  S.  C.  1  Fet.  Jun.  464.  ^  C. 
7  Fu.  36.  Mills  v.  Farmer,  I  MtrivaU,  55.  KXK  White  ▼.  White,  1  Br9.CL 
Com.  \Z 

fi  Milli  ▼.  Farmer,  1  Meriv.  55.  100.  Moggridge  v.  Thackwel!,  7  Fes.  36.  At- 
torney General  ▼.  Bcnyman,  1  Dickens^  168.    Roper  mi  Legnda^  ISO. 

y  Mills  V.  Farmer,  I  Meriv.  55.  95.  Mogigridge  v.  Thackwell,  7  Td.  36> 
While  ▼.  White,  1  Bro.  Ch.  Cat.  12. 
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Therefore,  it  has  been  held,  that  if  a  man  devises  a  sum  of  mo- 
ney to  such  charitable  uses  as  he  shall  direct  by  a  codicil  an- 
nexed to  his  will,  or  by  a  note  in  writing,  and  afterwards 
leaves  no  direction  by  note  or  codicil,  the  Court  of  Chancery 
will  dispose  of  it  to  such  charitable  purposes  as  it  thinks  fit* 
So,  if  a  testator  bequeath  a  sum  for  such  a  school  as  he  should 
appoint,  and  he  appoints  none,  the  Court  of  Chancery  may 
apply  it  for  what  school  it  pleases.!  The  doctrine  has  been 
pressed  yet  farther ;  and  -  it  has  been  established,  that  if 
the  bequest  indicate  a  charitable  intention,  but  the  object  to 
which  it  is  to  be  applied,  is  against  the  policy  of  the  law,  the 
Court  will  lay  hold  of  the  charitable  intention,  and  execute  it 
for  the  purpose  of  some  charity,  agreeable  to  the  law,  in  the 
room  of  that  contrary  to  it.|  Thus  a  sum  of  monej  be- 
queathed to  found  a  Jews'  synagogue,  has  been  taken  by  the 
Court,  and  judicially  transferred  to  the  benefit  of  a  foundling 
hospital ! !  §  And  a  bequest  for  the  education  of  poor  children 
in  the  Roman  Catholic  faith  has  been  decreed  in  Chancery  to 
be  disposed  of  by  the  King  at  his  pleasure,  under  his  sign 
manual.|| 

Another  principle,  equally  well  established,  is,  that  if  the 
bequest  be  for  charity,  it  matters  not  how  uncertain  the  per- 
sons or  objects  may  be ;  or  whether  the  persons  who  are  to 
take,  are  in  esse  or  not ;  or  whether  the  legatee  be  a  corpora- 
tion capable  in  law  of  taking  or  not ;  or  whether  the  bequest 
can  be  carried  into  exact  execution  or  not :  in  all  these,  and 
the  like  cases,  the  Court  will  sustain  the  legacy,  and  give  it 
efiect  according  to  its  own  principles  ;  and,  where  a  literal  ex- 
ecution becomes  inexpedient  or  impracticable,  will  execute  it 


*  Attorney  General  ▼.  Syderfin,  1  Fern.  224.  S.  C.  2  Frtem.  261.  recogniied 
in  Mills  ▼.  Fanner,  1  Meriv.  55.  and  Moggridge  ▼.  Thackwell,  7  Fes.  3S.  70. 

f  2  Frttman,  261.    Moggrridge  v.  Thackwell,  7  F«.  36.  73,  74. 

I  De  Costa  v.  De  Pas,  I  Fern.  248.  Attorney  General  ▼.  Guise,  2  Fern-  206. 
Casey  ▼.  Abbot,  7  Fu.  490.  Moggridge  v.  Thackwell,  7  Fern.  36.  75.  Bridg. 
Duke,  466. 

§  Id.  and  Mills  ▼.  Farmer,  1  Afertv.  55.  100- 

g  Casey  ▼.  Abbot,  7  Fes.  490. 
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ey  pres.*  Thus  a  devise  of  lands  to  the  chorch  wardcM  ofi 
parish,  (who  are  not  a  corporation  capable  of  holding  laixb) 
for  a  charitable  purpose,  though  void  at  law,  will  he  sustaiad 
in  equity. t  So,  if  a  corporation  for  whose  use  a  chari^  b^ 
signed  is  not  in  esse^  and  cannot  come  into  existence  bat  by  mk 
future  act  of  the  crown,  as  for  instance,  a  gift  to  foond  a  ne* 
college,  which  requires  an  incorporation ,  tbe  gifl  is  vabd^aJ 
the  Court  will  execute  it4  So  if  a  devise  be  to  an  eiatai 
corporation  by  a  misnomer  which  makes  it  void  at  law.§  S», 
where  a  devise  was  to  the  poor  generally,  the  Court  decred 
it  to  be  executed  in  favour  of  three  public  charities  in  Lot- 
don.  ||  So  a  legacy  towards  establishing  a  bishop  in  America, 
was  held  good,  though  none  was  yet  appointed.**  And  wberei 
chanty  is  so  given,  that  there  can  be  no  objects,  the  Court  wil 
order  a  new  scheme  ;  but  if  objects  may,  thoa^  they  do  od 
at  present,  exist,  the  Court  will  keep  the  fund  for  tbe  oU 
scheme. tt  And  when  objects  cease  to  exist,  the  Conrt  wiD  mv 
Inodel  the  charity.^^ ' 

In  further  aid  of  charities,  the  Court  will  supply  all  defects 
of  conveyances,  where  the  donor  hath  a  capacity  and  £spo9i> 
ble  estate,  and  his  mode  of  donation  does  not  contravene  the 
provisions  of  any  statute. §§     The  doctrine  is  laid  down  witk 


»  Attorney  General  v.  Oglander,  3  Bro.  Ch.  Cos.  166.  Attorney  Ctwenl  r. 
Green,  2  Bro.  Ch.  Cos.  492.  Frier  r.  Peacock,  Rep,  temp.  FmcKy  tH.  hUom'tf 
General  v.  Bouitree,  2  Fes.  jun.  380.    Bridg.  Duke,  355. 

f  I  ffum*J  Eccl  Lan,  226.  Duke,  33.  115.  Com.  Dig:  Chancery,  2  iV.  i  -^t- 
toniey  General  v.  Combe,  2  CA.  Cat.  13.  Rivett's  case,  Mmre^  890.  Atton»T- 
General  v.  Bowyer,  3  Ves  jvn.  714.  West  v.  Knight,  I  Ch.  Com.  135.  Biglutfn 
an  Mortm.  204.     TothiU,  34.    M.IIs  v.  Farmer,  i  Meriv.  55. 

I  White  V.  White,  I  Bro.  Ch.  Cos.  12.  AUorney  General  v.  Downing,  Ami 
550.  571.     Attorney  General  v.  Bowyer,  3  Fes.  jvn  714  727. 

}  Anon.  1  Ch.  Cos  267.     Attorney  General  v.  Piatt,  Rep.  temp.  Finek^  221. 

II  Attorney  General  v.  Peacock,  Rep.  temp.  Finch,  245.  Ovrens  t.  Bean.  ^ 
305.  Attorney  General  v.  Syderfio,  1  Fern.  224.  Clifford  v.  Francis,  I  Frttm. 
330. 

**  Attorney  General  v.  Bishop  of  Chester,  1  Bro.  Ch.  Cos.  144. 

+t  Attorney  General  v.  Oglander,  3  Bro.  Ch.  Cos.  160- 

U  Attorney  General  v.  City  of  London,  3  Bro.  Ch.  ca$.  171.  S.  C  1  #«./«». 
243. 

{}  Case  of  Christ's  College,  1  W  Bl.  90.  S.  C.  Jmb.  351.  A ttoTOey  General 
r.  Rye,  2  Fern.  453.  and  Raiihby^s  Notes,    Rirett^s  case,  itfoore,  890.    Attorser 
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great  accuracy  hy  Duke,*  who  says  that  a  disposition  of  lands, 
&c.  to  charitable  uses  is  good,  "  albeit  there  be  defect  in  the 
deed,  or  in  the  will,  by  which  they  were  first  created  and 
raised,  either  in  the  party  trusted  with  the  use,  where  he  is 
misnamed,  or  the  like ;  or  in  the  party  for  whose  use,  or  that 
are  to  have  the  benefit  of  the  use,  or  where  they  are  not  weH 
named,  or  the  like  ;  or  in  the  execution  of  the  estate,  as  where 
livery  of  seisin  or  attornment,  is  wanting,  or  the  like.  And 
therefore,  if  a  copy  holder  doth  dispose  of  copy  hold  land  to  a 
charitable  use  without  a  surrender ;  or  a  tenant  in  tail  convey 
land  to  a  charitable  use  without  a  fine ;  or  a  reversion  without 
attornment  or  insolvency,  and  in  divers  such  like  cases,  &c. 
this  statute  shall  supply  all  the  defects  of  assurance  ;  for  these 
are  good  appointments  within  the  statute."  t  But  a  parol  de» 
vise  to  charity  out  of  lands  being  defective,  as  a  will,  which 
was  the  manner  of  the  conveyance  the  testator  intended  to 
pass  it  by,  it  can  have  no  effect  as  an  appointment,  which  he 
did  not  intend.l  Yet  it  has  been  nevertheless  held,  that  where 
a  married  woman,  administratrix  of  her  husband,  and  entitled 
to  certain  personal  estates  belonging  to  him,  (viz.  a  chose  in 
action,)  afterwards  intermarried,  and  then  during  coverture 
made  a  will  disposing  of  that  estate^  partly  to  his  heirs,  and  partly 
to  charity,  the  bequest,  though  void  at  law,  was  good  as  an 
appointment  under  the  statute  of  Elizabeth,  for  this  reason, 
'*  that  the  goods  in  the  hands  of  administrators  are  all  for 
charitable  uses,  and  the  office  of  the  ordinary  and  of  the  ad- 
ministrator,  is  to  employ  them  in  pious  uses,  and  the~  kin* 

General  ▼.  Burdett,  2  Vem.  753.  Attoraej  General  ▼.  Bowyer,  3  Fts.jtm.  714. 
Damer*s  caae,  Moort^  822.  Collin9on*s  chm.  Hob.  136.  Mills  ▼.  Fanner,  1  Mtri- 
valt^  53.    Attorney  General  v.  Bowyer,  8  Vti.  jun.  714. 

*  Duke,  84, 83.    Bridg.  Duke,  333. 

t  Duke,  84, 83.  Bridg.  Duke,  333.  Chriat*8  Hospital  ▼.  Banes,  Bridg.  Duke, 
370.  1  Bum's  Ecd.  Lm,  228.  Tufncl  v.  Pftge,  2  Atk.  37.  Tay  r.  Slaughter, 
Free.  Ch.  16.  Attorney  General  v.  Rye,  2  Fern.  433.  Rivett's  case,  Moore,  890. 
Kenton's  case,  Hob.  136.    Attorney  General  t.  Burdett,  2  Fern.  733. 

\  Jenner  v  Harper,  Free  Ch.  389.  1  Burn*5  Ecclei.  Lan,  226.  and  see  Attor- 
ney General  r.  Bains,  Free.  Ch.  271. 
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dred  and  children  have  do  property  nor  pre-eminence  bat  w 
dcr  the  title  of  charity."* 

With  the  same  view  the  Court  of  Chancery  was  in  ibmcr 
times  most  astute  to  find  out  grounds  to  susiain  charitibk 
bequests.  Thus  an  appointment  under  a  will  to  cbtritafcte 
uses,  that  was  precedent  to  the  statute  of  Elizabeth,  and  tin 
utterly  void,  was  held  to  be  made  good  by  the  statute.!  Audi 
devise  which  was  not  within  the  statute,  was  nevertheless  d^ 
creed  as  a  charity,  and  governed  in  a  manner  wholly  diiefat 
from  that  contemplated  by  the  testator,  iJthough  there  wa 
nothing  unlawful  in  his  intent;  the  Lord  Chancellor  giTiogai 
his  reason  *'  tumtna  est  ratio ^  qwz  pro  rtligione  facit  ;^^  and  Ik- 
cause  the  charity  was  for  a  weekly  sermon »  to  be  preached  bj 
a  person  to  be  cAosen  by  ihe  greatest  part  of  the  best  inhabiti^ 
of  the  parish,  he  treated  this  as  a  wild  direction,  and  decitdl 
that  the  bequests  should  be  to  maintain  a  catechiH  in  the  pvak, 
to  be  approved  by  the  bishop,^  So,  though  the  statute  of  ilei. 
VIII.  of  wills,  did  not  allow  of  devises  of  land  to  corpondon 
to  be  good,  y^t  such  devises  to  corporatiens  for  charitable  osei, 
were  held  good,  as  appointments  under  the  statute  of  Qtzi- 
beth.§  Lord  Chancellor  Cowper,  in  a  case  where  be  wai 
called  upon  to  declare  a  charitable  bequest  valid,  notwitbsUDd- 
ins;  the  will  was  not  executed  according  to  the  statute  of  fraad!>, 
and  these  cases  were  cited,  observed,  "  I  shall  be  very  loth  to 
break  in  upon  the  statute  of  frauds  and  perjuries  in  this  case, 
as  there  are  no  instances,  where  men  are  so  easily  imposed  vpoi, 
as  at  the  time  of  their  dyingy  under  the  pretence  of  charity.^^  "  It 
is  true,  the  charity  of  judges  has  carried  several  cases  on  thf 
statute  of  Elizabeth  great  lengths  ;  and  this  occasioned  the  dis- 
tinction between  operating  by  will  and  by  appointment,  which 
surely  the  makers  of  that  statute  never  contemplated. "|( 

It  hcis  been  already  intimated,  that  the  disposition  of  modero 
judges  has  been  to  curb  this  excessive  latitude  of  constnictioD 


»  Darner's  cav,  Moore^  822. 

f  Smith  V.  Stowell.  I  Ch.  Cas.  \9b.    Collinson's  case,  Hob.  136. 
I  Attorney  General  \.  Comf>p,  2CA.  Co*.  18. 
§  Griffith  Flood's  .nsc.WoA  138. 

Ij  Attorney- General  v.  Bains,  Prtc.  Ck,  2G1.  and  see  Adliogton  ▼.  Cann,  3  J& 
141. 
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assuraed  by  the  Court  of  Chancery  in  early  times.  Bnt^  how- 
ever strange  some  of  the  doctrines  already  stated  may  seem  to 
us,  as  they  have  seemed  to  Lord  Eldon,  yet  they  cannot  novr 
be  shaken,  without  doing  (as  he  says)  that  in  efiect,  which  no 
judge  will  avowedly  take  upon  himself,  to  reverse  decisions 
that  have  been  acted  upon  for  centuries.* 

A  charity  must  be  accepted  upon  the  same  terms  upon  which 
it  is  given,  or  it  must  be  relinquished  to  the  right  heir ;  for  it 
cannot  be  altered  by  any  new  agreement  between  the  heir  of 
the  donor  and  the  donees. t  And  where  several  distinct  chari- 
ties are  given  to  a  parish  for  several  purposes,  no  agreement 
of  the  parishioners  can  alter  or  divert  them  to  other  uses.J 

The  doctrine  of  cy  presy  as  applied  to  charities,  was  formerly 
pushed  to  a  most  extravagant  length  ;§  but  this  sensible  dis- 
tinction now  prevails,  that  the  Court  will  not  decree  execution 
of  the  trust  of  a  charity  in  a  manner  different  from  that  intended, 
except  so  far  as  it  is  seen  that  the  intention  cannot  be  literally 
executed,  but  another  mode  may  be  adopted  consistent  with  the 
general  intention,  so  as  to  execute  it,  though  not  in  mode,  yet 
in  substance.  If  the  mode  becomes  by  subsequent  circum- 
stances impossible,  the  general  object  is  not  to  be  defeated,  if 
it  can  be  obtained. ||  And  where  there  are  no  objects  remain- 
ing to  take  the  benefit  of  a  charitable  corporation,  the  Court 
will  dispose  of  its  revenues  by  a  new  scheme,  and  upon  the 
principles  of  cy  prh.  The  rule  is,  that  if  lands  are  given  to 
a  corporation  for  charitable  uses,  which  the  donor  contemplates 
to  last  forever,  the  heir  never  can  have  the  land  back  again ; 
but  if  it  becomes  impracticable  to  execute  the  charity,  another 
similar  charity  must  be  substituted,  so  long  as  the  corporation 


•  Mogg^idge  y.  Thackwell,  7  Fes.  38.  87. 

f  Attorney  General  v.  Piatt,  R^.  temp,  Fincht  221.  and  see  Margaret  Profei- 
ton  Cambridge,  I  Fern.  55, 

I  Man  V.  Ballet,  1  Fern.  42.  I  Eq.  Ah.  99.  p.  4.  and  aee  Attorney  General  ▼. 
Gleg,  1  Aik.  3^    Amh.  384. 

\  Attorney  General  ▼.  Minsball,  4  Fa.jun,  11. 14.  Attorney  Genera]  ▼.  Whit- 
church, 3  Fee.  jun.  141. 

II  Attorney  General  ▼.  Boultree,  2  Fes.  380.  387.  S.  C.  3  Fes.  jun.  220.  Attor- 
ney General  v.  Whitchurch,  3  Fa.  jun.  141.  Attorney  General  v.  Stepney,  10 
Fes.  22, 
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exists.  If  the  charity  does  not  fail,  but  the  trastees  or  cor^ 
ration  fail,  the  Court  of  Chancery  will  subetitote  itself  ia  their 
stead,  and  carry  on  the  charity.* 

When  the  increased  revennes  of  a  charity  extend  beyod 
the  original  objects,  the  mle,  as  to  the  application  of  seek  » 
created  revenues,  is,  that  they  are  not  a  resulting  trust  fiirtte 
heirs  at  law,  but  are  to  be  appUed  to  similar  charitable  pv- 
poses,  and  to  the  augmentation  of  the  benefit  of  the  chaiitj.t 

In  former  times,  the  disposition  of  Chancery  to  assist  chanbei 
was  so  strong,  that,  in  equity,  assets  were  held  to  satisfy  cbanb- 
ble  uses  before  debts  or  legacies ;  though  assets  at  law  were 
held  to  satisfy  debts  before  charities.     Bat  CFen  at  law,  chii- 
ties  were  then  preferred  before  other  legacies.^     And  this  in- 
deed was  in  conformity  to  the  civil  law,  by  which  charitaUe 
legacies  are  preferred  to  all  other8.§     The  doctrine,  howerer, 
is  now  altered,  and  charitable  legacies,  in  case  of  a  deBcieicy 
of  assets,  abate  in  proportion  as  well  as  other  pecuniarj  lep- 
cies.jl     And  the  Courts  have  shown  a  disinclination  to  frfov 
charities  so  far  as  to  marshal  a  testator's   assets,  where  the 
residue,  bequeathed  to  charitable  purposes,  consists  of  wed 
property,  of  real  and  personal  estate,  so  as  to  direct  the  debts 
and  other  legacies  to  be  paid  out  of  the   real    estate,  and  re- 
serve the  personal  to  fulfil  the   charity,   inhere    the  cbariti 
would  be  void  as  to  the  real  estate.**     Yet    where  there  ire 
general  legacies,  and  the  testator  has  charged   his    estate  with 
payment  of  all  his  legacies,  if  the  personal    estate    he  not  s«f* 
ficient  to  pay  the  whole,  the  Court  has    said   the  charity  sbali 
be  paid  out  of  the    personal  estate,   and  the    rest    out  of  the 
real  estate,  that  the  whole  may  be  performed  in  ^o/o. tt 

It  has  been  already  stated,  that  charitable    bequests  are  not 
void  on  account  of  any  uncertainty  as  to    the  persons  or  ob- 

♦  Attorney  General  v.  Hicks,  High.  Mortm.  336.  353.  &c. 
t  Attorney  General  v  Earl  of  Winchel8ca,3  Bro.  CA.  Cas.  373.     Higk. 
187.327.    Ex  parte  Jortin,  7  F«.  340.    Bridg.Duke^  5dS. 
t  High.  Mortm.  &7, 
$  Fielding  v.  Bond,  1  Fern.  230. 
ii  M  and  KaUhhy's  IVeie,  (2  ) 
••   High.  Mortm.  3bb.  -Moff  v.  Hodges,  2  Ves.  32. 
;f  Attorney  General  ?.  Graves,  Amb.  158.    Arnold  v.  Chapman,  1  re$.  IW. 
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Jectfl  to  which  they  are  to  he  applied ;  although  almost  all  the 
cases  on  this  subject  have  been  collected,  compared,  and  com- 
mented on  with  his  usual  diligence  and  ability  by  Lord  £ldon« 
in  two  recent  decisions.   The  first  was  the  case  of  Moggridge  y. 
Tlmdkwell,*  where  the  testator  gave  the  residue  of  her  per- 
sonal 'estate  to  James  Taston,  his  executors  and  administrators^ 
'*  desiring  him  to  dispose  of  the  same  in  such  chanties  as  he 
shall  think  fit,  recommending  poor  clergymen,  who  have  large 
families  and  good  characters  ;"  and  appointed  Mr.  Vaston  one 
'    of  her  executors.    Mr.  Vaston  died  in  her  life  time,  of  which 
'    she  had  notice  ;  but  the  will  remained  unaltered.     The  next 
of  kin  claimed  the  residue,  as  being  lapsed  by  the  death  of  Mr. 
Vaston  ;  but  the  bequest  was  held  valid,  and  established.     Ir 
the  next  case,t  the  testator,  by  his  will,  after  giving  several  le- 
'    gacies,   proceeded,  *<  the  rest  and  residue  of  all  my  efiects 
'    I  direct  may  be  divided  for  promoting  the  gospel  in  foreign 
parts,  and  in  England  ;   for  bringing  up  ministers  in  different 
'    seminaries  and  other  charitable  purposes,  at  /  do  intend  to 
'     name  hereafter^  after  all  my  worldly  property  is  disposed  of  to 
the  best  advantage."     The  bill  was  filed  by  the  next  of  kin, 
praying  an  account  and  distribution  of  the  residue,  as   being 
i     undisposed  of  by  the  will  or  any  codicil  of  the  testator.     The 
I     Master  of  the  Rolls  held  the  residuary  bequest  to  charitable 
purposes  void  for  uncertainty,  and  because  the  testator  ex- 
pressed not  a  present i  but  s.  future j  intention  to  devise  this  pro-* 
perty.    Lord  Eldon,  however,  upon  an  appeal,  reversed  the 
decree,  and  established  the  bequest,  as  a  good  charitable  be- 
quest, and  directed  it  to  be  carried  into  effect  accordingly. 

It  has  been  made  a  question,  whether  a  Court  of  Equity, 
sitting  in  one  jurisdiction,  can  execute  any  charitable  bequests 
for  foreign  objects  in  another  jurisdiction.  In  the  case  last 
stated,  no  objection  occurred  to  the  residuary  bequest,  on  the 
ground,  that  it  contemplated  the  promotion  of  the  gospel  info' 
reign  parts.  In  the  case  of  Mr.  Boyle's  will,  the  bequest  was  not 
limited  in  terms  to  foreign  countries  or  objects,  but  it  was  ap^ 


«  7^0.36.    S.C.  ITtf.  An  464.    3  Bro.Ch.Ca9.5V. 
f  Mills  V.  Fanner,  1  Merioah^  55. 
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plied  to  a  foreigD  object  under  a  decree  of  the  Court  rfChM 
eery ;  end  wbeD  that  object  failed,  a  new  acbeme  was  dicad* 
ed.*    Tbere  are  scFerel  otber  casea,  in  which  cbarities  fii 
foreign  objects  have  been  carried  into  effect.     In  the  ProfHt^ 
kc  of  Edinburgh  ▼.  Aobeiy.t  there  ww  a  devise  of  y^SOOL 
Sooth  Sea  annuities  to  the  plaintifis,  to  he  applied  to  ^  mw* 
tenance  of  poor  labourers  residing  in  Edinbni^  and  tibe  tool 
adjacent ;  and  Lord  Hardwicke  said  he  coold  not  give  uxj  i* 
rections  as  to  the  distribution  of  the  monej,  that  belongiif  tt 
another  jurisdiction,  that  is,  to  some  of  the  Courts  in  SftrtW: 
and,  therefore,  he  directed  that  the  annnitiea  ahoold  be  trai' 
ferred  to  such  persons  as  the  plaintiflb  should  appoint,  toUif' 
plied  to  tks  tnut$  in  (he  tvHL     So,  in  Oliphant  ▼.  Hesdnc, 
where  A.  bj  wiU  gave  300L  to  a  relig;io<i8  society  in  Scsthii 
to  be  laid  out  in  the  purchase  of  heritable  securities  is  Sctt- 
land,  and  the  interest  thereof  to  be  applied  to  the  educate  if 
twelFO  poor  children,  the  Court  held  it  a  good  beqne8t|    h 
CampbeU  y.  Radnor,  the  Court  held  a  beqnest  of  7,O00L  to  W 
laid  out  in  the  purchase  of  lands  in  Ireland,  and  the  rests  ad 
profits  to  be  distributed  among  poor  people  in  Ireland,  kc.  (i 
be  valid  in  law.§     So,  a  legacy  towards  establishing  abiduf 
in  America,  was  supported,  although  no  hishop  was  yet  eiti- 
blished.ll     In  the  late  case  of  Curtis  t.  Hotton,  a  be^oe^t  rf 
personal  estate  for  the  maintenance  of  a  charity  (a  college}  is 
Scotland  was  established  •**  and  in  another  atill  more  leceit 
case,  a  bequest  in  trust  to  the  magistrates  of  Inrerness  in  Scot- 
land, to  apply  the  interest  and  income  for  the  education  of  ce^ 
tain  boys,  was    enforced  as  a  charity.tt      Nor  is  the  mi- 
formity  of  the  cases  broke  in  upon  by  the   doctrine  id  De 
Garcia  v.  Lawson.^     There  the  bequests  were  to  Rons 

•  Attorney  General  ?.  City  of  London,  3  Brt.  Ck,  Cos,  I7|.     S.  C  I  Fa  /*• 
243. 
f  Amb.ZSQ. 
t  1  Bro.  Ch.  Cos   *7I. 
}  1  Bro.  Ck.  Cas.  171. 

li  Attorney  Gentrml  ?.  Bishop  of  Chester,  I  Bro.  Ck.  C«t»,  444 
••  1 1  Ves.  537. 

ft  MackinbMh  ▼.  TowoMod,  16  Fm,  339 
tt4Fw./ttn.433.    Note. 
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Cfttholic  cleirgymen,  or  for  RemaB  Catholie  estab&kmeiiti»  and 
were  considered  m  void  and  illegal,  being  eqiudlj  against  the 
policy  and  the  enactments  of  the  British  le^lature. 

In  respect  to.  the  mode  of  administeriDg  charities  in  Chan* 
eery,  it  is  not  easy  to  extract  from  the  authorities  any  conristent 
doctrine.  Where  the  trust  is  for  definite  objects,  and  a  trtutee  is 
appointed  to  administer  it,tvho  is  in  esse  and  capable  of  perform* 
ing  it,  all  the  Court  does  is  to  watch  over  the  charity,  and  see 
that  it  is  executed  faithfully,  and  without  fraud  ;  and  if  the  trus- 
tees  should  die,  so  that  it  remains  unexecuted,  the  Court  wiB 
then  act  as  trustee,  and  do  as  the  trustees  ought  to  do,  if  tiring. 
But  where  money  is  given  to  charity  generally^  without  trustees 
or  objects  selected,  in  some  cases  the  charity  has  been  applied 
by  the  king  under  his  sign  manuel,  and  in  others  by  the  Court 
of  Chanceiy,  according  to  its  usual  course,  that  is,  by  a  scheme 
reported  by  a  Master  and  approved  by  the  Court.  It  is  not 
easy  to  perceive  upon  what  principle  the  one  case  has  in  practice 
been  distinguished  from  the  other.  Lord  Eldon  has  observed^ 
**  all  I  can  say  upon  it  is,  I  do  not  know  what  doctrine  could 
be  laid  down,  that  would  not  be  met  with  some  authority  upon 
this  point ;  whether  the  proposition  is,  that  the  C^own  is  to  dis** 
pose  of  it,  or  the  Master  by  a  scheme.'** 

It  is  laid  down  in  books  of  authority,  that  the  king,  as  pa- 
renspatricdy  has  the  general  superintendence  of  all  charities  not 
regulated  by  charter,  which  he  exercises  by  the  keeper  of  his 
conscience  the  Chancellor ;  and,  therefore,  the  Attorney  Ge» 
neral,  at  the  relation  of  some  informant,  when  it  is  necessary^ 
files  ex  officio  an  information  in  the  Court  of  Chancery  to  have 
the  charity  properly  established  and  applied.!  And,  it  is  added, 
that  the  jurisdiction  thus  established  does  not  belong  to  th^ 
Court  of  Chancery,  as  a  court  of  equity,  but  as  administering 
the  prerogative  and  the  duties  of  the  crown.^  And  it  seems 
also  to  be  held,  that  the  jurisdiction  vested  in  the  Lord  Chancel- 
lor by  the  statute  of  Elizabeth,  is  personal,  and  not  in  his  or- 

•  M oggpridge  T.  TiMckwell,  7  Fes.  36.  83. 
t  3  BZ.  Com.  427.    2^VmM.  Kq.h.Z.p.2.  c  1.  1. 1.  Mid  iVi<e  (a.) 
I  CooftrU  Eq.  PI  izvxi.  2  FotJitl  Kq.  6.  2.  y.  2.  c  L    Lord  FalkUod  r.  Bt r* 
tit,  2  rem  342.    ifiy.  PI  29.    Bailifls,  ftc.  of  Burford  v.  Lenthall,  2  AUcW^ 
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dinarj  or  extraordinary  jarisdictioD  in  Chancery ;  like  tkC, 
in  shorty  which  he  exercises  as  to  ideots  and  lunatics.*  k 
seems  in  the  highest  degree  reasonable,  that  the  kii^,  upvm 
patrios,  should  have  a  right  to  guard  and  enforce  all  charitiai/ 
a  public  nature,  by  virtue  of  his  general  superiotendii^  pomr 
over  the  public  interests,  where  no  other  person  is  eotnstd 
with  such  right.  But  where  money  is  g^tven  to  charity  genenlf 
and  indefinitely  without  any  trustees,  there  does  not  seentok 
any  difficulty  in  considering  it  as  a  personal  trust  devolved  atk 
crown  to  be  executed  by  the  crown  ;  and  whether  it  be  exeo- 
ted  by  the  keeper  of  the  king's  conscience,  his  Lord  Cbascelif, 
as  his  personal  delegate,  or  by  himself  under  his  sign  manaL 
is  not  very  material,  and  may  well  enough  be  considered  as  a 
authority  distinct  from  that  belonging  to  a  Court  of  Eqoitj.  £i 
where  there  is  a  trust  and  trustetSy  with  some  general  or  ^t 
cific  objects  pointed  out,  or  truitees  for  indefinite  or  geseni 
charity,  it  is  not  easy  to  perceive,  why,  as  a  matter  of  tn»t,  i 
Court  of  Equity  may  not  take  cognizance  of  it  in  virtue  of  ik 
ordinary  jurisdiction ;  and  the  better  authorities  would  sees 
to  countenance  this  view  of  the  subject,  t  At  all  events,  wben 
there  are  trustees,  and  the  trust  is  for  a  definite  object^  M^m- 
tainable  in  laWy  there  seems  no  reason  why  a  Court  of  Eqiutj, 
as  such,  may  not  take  cognizance  of  such  trust  at  the  suit  of 
any  competent  party,  whether  the  Attorney  General  or  any 
interested  private  relator,  as  well  as  of  any  other  trust,  the 
execution  of  which  is  sought  of  the  Court. 

In  respect,  however,  to  cases  of  indefinite  trusts,  or  trosls 
where  some  general  objects  are  pointed  out,  the  distioc- 
tion  which  appears  to  be  most  reconcileable  with  the  caiei, 
and  to  be  acted  upon  in  the  modern  decision,  is  this:  tiat 
where  there  is  a  general  indefinite  purpose,  not  fixing  itseb 
upon  any  object,  the  disposition  is  in    the  king  by  sign  maooal: 

•  Bailiffs,  &c,  of  Burford  v.  Lenthall,  2  Alk.  55L  2  FonbL  E^kZ  p^Zcl 
t.  1.  and  NoU  (a.)  j.  3.  and  Note  (t.) 

t  Mogjridge  V.  Thackwell,  7  Vet.  36.  83.  85,  86.  Mills  v.  Fanner,  I  Mmt. » 
Paill  V.  Archbishop  of  Canterbuiy,  14  Fa.  364.  Attornej  General  r.  Bdatbe»s 
2  Lev  187.  Attorney  General  v.  Wansaj,  U  f^es.  231.  Att^niej  GeaeraJ  r.  Prxf, 
17  Fes.  371.    Waldo  v.  Caley,  16  Fa.  206. 
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bat  where  the  executioii  is  to  be  by  a  trustee  with  general  or 
some  objects  poioted  oat,  whether  such  trustee  survive  the  tes- 
tator or  not,  there  the  admioistration  of  the  trust  will  be  taken 
by  the  Court  of  Chancery,  (either  as  personal  delegate  of  the 
crown,  or  as  a  Court  of  Equity,)  and  managed  under  a  scheme 
reported  by  a  Master,  and  approved  by  the  Court.* 

As  to  the  remedy  for  misappUcation  of  the  charity  funds,  &c. 
in  cases  within  the  statute  of  Elizabeth,  a  proper,  though  not 
an  exclusive  remedy,  is  by  commission  under  the  statute.! 
But  as  the  statute  does  not  extend  to  any  college,  hospital,  or 
free  school,  which  have  special  visitors,  or  governors,  or  over- 
seers, appointed  by  their  founder84  it  is  necessary  to  consider 
what  is  the  remedy  for  frauds  or  misconduct  in  such  cases.  As 
to  this,  it  may  be  observed,  that  all  trustees,  who  are  the  mana- 
gers of  the  revenues  of  such  charities,  are  subject  to  the  ge- 
neral superintending  power  of  the  Court  of  Chancery,  not  as 
of  itself  possessing  a  visitatorial  power,  or  a  right  to  control 
the  charity,  but  as  possessing  a  general  jurisdiction  of  an 
abuse  of  trusts,  to  redress  grievances,  and  suppress  frauds.f 
And  if  a  corporation  be  the  mere  trustee  of  a  charity,  and  gross- 
ly abuse  the  trust,  the  Court  of  Chancery  will  take  it  away 
from  them,  and  vest  it  in  other  hands.||  But  the  general  con- 
trolling power  of  the  Court  over  charities,  does  not  extend 
to  a  charity  regulated  by  governors  under  a  charter,  unless 
they  have  also  the  management  of  the  revenues,  and  abuse  their 
trust ;  and  this  will  not  be  presumed,  but  must  be  apparent) 
and  made  out  in  evidence.** 

t  Bridg,  Duke,  590.  002.  This  proceeding  appears  to  have  almott  (alien  prac- 
tically into  disuse.  Edin.  Reviem,  vol  31.  p.  503.  It  has  been  mentioned  before, 
that  the  proceedings  may  be  by  information  or  original  bill;  and  by  a  recent  sta- 
tute, (52  Geo.  III.  c.  101.)  a  more  sommaty  remedy  is  given  by  petition. 

X  sua,  43  EUm.  e,  4.  2d  Pnmto.  Attorney  General  r.  Smart,  1  Fa,  72.  Attor- 
ney General  r.  Harrow  School,  2  Fu,  551 

(  f^mbl.  6.  2.  p.  2.  e,  1.  j.  I.  PfoU  (a.)  and  the  authorities  cited  by  Mr.  JasticB 
Stoii  in  the  case  of  Dartmouth  College  ▼.  Woodward,  ante.  See  also  Attorney 
General  ▼.  Utica  Ins.  Co.,  2  Jehns,  Ck,  Rep,  371.  3&4.  386. 

II  Attorney  General  ▼.  Mayor,  &c.  of  Corentry,  7  Bro,  Pari.  Cos.  235.  Atp 
tomey  General  ?.  Earl  of  Clarendon,  17  Fet,  491.  490.  Attorney  General  v.  Uticil 
Ins.  Co.,  2  Jehu.  Ch.  Rep,  380.    Bridi^,  Duke,  574,  4c. 

•*  Attorney  General  v.  FoondliBg  HospiUl,  2  Fee.  Jun,  €L 
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It  seeiUBy  that  with  a  view  to  eocoanige  d»«  discoTery  of  ck- 
xitable  donatioDS,  given  for  indefinite  parpoeeo,  it  is  the  pfactict 
for  the  crown  to  rieward  the  persons  who  make  the  eofluaoai* 
cation,  if  thej  can  bring  themselves  within  the  scope  of  the 
charitj,  by  giving  them  a  part  of  the  fond  ;  and  the  like  pFi^ 
tice,  whether  well  or  ill  founded,  takes  place  in  relatiott  t» 
escheats.* 

These  are  the  principal  doctrines  and  decisions   under  tk 
statute  of  Elizabeth,  of  Charitable  Uses,  which  it  seemed  SMt 
important  to  bring  in  review  before  the  learned  reader.    Ad 
it  may  not  be  useless  to  add,  that  the  statute  of  Mortmain  mi 
Charities  of  the  9th  of  George  II.  c.  36.   has  very  maleriaflj 
narrowed  the  extent  and  operation  of  the  statute  of  Elizabeth, 
and  has  formed  a  permanent  barrier  against  what  the  statote 
declares  a  "  public  mischief,"  which  *'  had  of  late  great!/  ia- 
creased,  by  many  large  and  improvident  alienations  or  dispoa- 
tions  made  by  languishing  and  dying  persons,  or  by  others,  to 
uses  caUed  charitable  uses,  to  take  place  after  their  deatfai, 
to  the  disherison  of  their  lawful  heirs."      It  was   the  ori- 
ginal design  of  this  note,  to  have  included  a  summary  view  of  (he 
principal  clauses  of  this  statute,  and  the  decisions  which  hire 
followed  it ;  but  it  is  already  extended  to  so  great  a  length,  thai 
it  is  thought  best  to  omit  it.     The  learned  reader  will,  hoire- 
ver,  find  a  very  accurate  statement  of  both   in    Mr.  Justice 
Blackstone's  Commentaries,  (2  BL   Com.  S68.)  and  in  Bridf- 
man's  Duke  on  Charitable  Uses,  and  Highmore*s  Histdrj  of 
Mortmain  and  Charitable  Uses.     This  statute  was  never  ex- 
tended to  or  adopted  by  the  colonies,  in  general. t     But  certain 
of  the   provisions  of  it,  or  of  the  older  statutes  of  Mortmain, 
(7th  of  Edw.  I.  Stat.  2.  De  Religions,  the  ISthof  Edw.  I.  c 
32.  the  15th  of  Richard  II.  c.  5.  and  the  23d  of  Hen.  VIII. 
c.  10.)  have  been  adopted  by  some  of  the  States  of  the  Union  ;{ 
and  it  deserves  the  consideration  of  every  wise  and  enlighten- 
ed American  legislator,  whether  provisions  similar  to  those  of 


•  Per  ljon\  Eldon,  in  Mog^d^  v.  Thackwell,  7  Fes.  38.  71. 
t  Attoraey  General  r.  Stewart,  2  MeHvale^  143. 

%  3  Bitmei/,  Jpptsndia^  626.   Lam  4  ym-Jmrk^  sess.  3S.  c.  00.  i.  4.    2  CoMfi* 
Cns.  337. 
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ibis  ceUbrated  sUtuto  are  Dot  proper  to  be  enacted  in  this 
country,  witb  a  riew  to  prevent  undue  influence  and  impod* 
lion  upon  pious  and  feeble  minds  in  their  last  moments,  and  to 
check  that  unhappj  propensity,  which  sometimea  ia  found  to 
eiist  under  a  higotted  enthusiasm,  and  the  desire  to  gain  fiune 
as  a  religious  devotee  and  benefactor,  at  the  expense  of  all  the 
natural  claims  of  blood  and  parental  duty  to  children. 


NOTE  II. 

DIFFBRBICT  PUBLIC  ACTS  BY  WHICH  THE  QOVERVMBITT  OP  TBB 
UIIITEP  STATES  HAS  REOOOIflZBO  THE  EXISTENCE  01*  A  CIVIJU 
WAR  BETWEEN  SPAIN  AND  HER  AMERICAN  COLONIES. 

Extract  from  the  PrendetUU  Menage  to  Congruiy  Navemher 

17,  1818. 

**  In  suppressing  the  establishment  at  Amelia  Island,  no  un- 
friendliness was  manifested  towards  Spain,  because  the  post  wm 
taken  firom  a  force  which  had  wrested  it  from  her.  The  mea* 
sure,  it  is  true,  was  not  adopted  in  concert  witii  the  Spanish 
government,  or  those  in  authority  under  it ;  because,  in  transac- 
tions connected  with  the  war  in  which  Spain  and  the  colo* 
nies  are  engaged,  it  was  thought  proper,  in  doing  justice  to  thft 
United  States,  to  maintain  a  strict  impartiality  towards  both  the 
belligerent  parties,  without  consulting  or  acting  in  concert  with 
either.  It  gives  me  pleasure  to  state,  that  the  governments  of 
Buenos  Ayres  and  Venezuela,  whose  names  were  assumed, 
have  explicitly  disclaimed  all  participation  in  these  Bfteasuret, 
and  even  the  knowledge  of  them,  until  comaumcated  by  thit 
government,  and  have  also  expressed  their  satisfaction  that  a 
course  of  proceedings  had  been  suppressed,  which,  if  justly 
imputable  to  them,  would  dishonour  their  cause. 

*<  The  civil  war,  which  has  so  long  prevailed  between  Spaua, 
and  the  provinces  in  South  America,  still  continaes  without  any 
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prospect  of  ili  fpeed j  temiaatioii.  The  lufofiuatiop  respect- 
ing  the  coiiditioii  of  those  countries,  which  has  heen  collected 
hj  the  CommsBiooerSy  recently  retomed  from  thence,  will  be 
kid  before  Congress,  in  copies  of  their  reports,  with  sock 
other  information  as  has  been  receired  from  other  ^ents  of  tbe 
United  States. 

**  It  appears,  from  these  commonicationSy  that  the  gOYemoKBt 
at  Baenos  Ayres  declared  itMlf  independent  in    Jolj,  1816, 
haring  prerionsly  exercised  the  power  of  an  independent  go- 
Ternment,  though  in  the  name  of  the  king  of  Spain,  firom  tbe 
year  1810:  that  the  Banda  Oriental,  Entre  Rios,  and  Paragnaj, 
with  the  city  of  Santa  Fee,  all  of  which  are  also  independent, 
are  unconnected  with  the  present  goTemment  of  Baenos  Ayres  : 
that  Chili  had  declared  itself  independent,  and  is  closely  con- 
nected with  Baenos  Ayres  :  that  Venezuela  has  also  declared 
itself  independent,  and  now  maintains  the  conflict  with  Tarioe 
success ;  and  that  the  remaining  parts  of  Sonth  America,  ex- 
cept Monte  Video,  and  such  other  portions  of  the  eastern  boik 
of  the  La  Plata  as  are  held  by  Portugal,  are  still  in  the  posNS- 
aion  of  Spain,  or,  in  a  certain  degree,  under  her  influence. 

^'  By  a  circular  note  addressed  by  tbe  ministers  of  Spain  to  tbe 
allied  powers  with  whom  they  are  respectively  accredited,  it 
appears  that  the  allies  have  undertaken  to  mediate  between 
Spain  and  the  South  American  provinces,  and  that  the  maimer 
and  extent  of  their  iDterposition  would  be  settled  by  a  Coo- 
gres,  which  was  to  have  met  at  Aix-la-Chapelle  in  September 
last.     From  the  general  policy  and  coarse  of  proceeding  ob- 
served by  the  allied  powers  in  regard  to  this  contest,  it  is  in- 
ferred that  they  will  confine  their  interposition  to  the  expres- 
sion of  their  sentiments,  abstaining  from  the  apphcation  of  force. 
I  state  this  impression,  that  force  will  not  be  applied,  with  the 
greater  satisfaction,  because  it  is  a  course  more  consistent  with 
justice,  and  likewise  authorizes  a  hope  that  the  calamities  of  tiie 
war  will  be  confined  to  the  parties  only,  and  will  be  of  shorter 
duration. 

"  From  tbe  view  taken  of  this  subject,  founded  on  all  the  in- 
formation that  we  have  been  able  to  obtain,  there  is  good  cause 
to  be  satisfied  with  the  course  heretofore  pursued  by  the  United 
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States,  in  regard  to  this  contest,  and  to  conclade,  that  it  is  pro* 
per  to  adhere  to  it,  especially  in  the  present  state  of  affairs*" 


Extract  from  Mr,  Commisiioner  Rodney*$  Report. 

'*  Their  private  armed  vessels  are  subjected  to  very  strict 
regulations,  agreeably  to  their  prize  code,  which  is  among  the 
original  papers  presented,  and  herewith  delivered.  It  may  be 
proper,  in  this  place,  to  introduce  the  subject  of  the  irregular 
conduct  of  the  privateers  under  the  patriot  flag,  against  which 
the  commissioners  were  directed  to  remonstrate.  Having 
taken  an  opportunity  of  explaining  to  Mr.  Tagle,  the  secretary 
of  state,  the  proceedings  of  our  government  relative  to  Amelia 
Island  and  Galveztown,  agreeably  to  their  instructions,  the  com* 
missioners  embraced  a  suitable  occasion,  to  urge  the  just  cause 
of  complaint,  which  the  malpractices  of  private  armed  vessels, 
wearing  the  patriot  colours,  had  furnished  our  government. 
On  both  topics  they  had  long  and  interesting  conversations. 
With  the  conduct  of  the  government  respecting  Amelia  Island 
and  Galveztown,  Mr.  Tagle  expressed  himself  perfectly  satis- 
fied,  and  he  disclaimed  for  his  government  any  privity  or  parti- 
cipation in  the  lodgements  made  at  those  places,  by  persons 
acting  in  the  name  of  the  patriots  of  South  America.  In 
reference  to  the  acts  of  cruizers  under  the  patriot  flags,  he  said 
he  was  sensible  that  great  irregularities  had  occurred,  though 
his  government  had  done  every  thing  in  their  power  to  pre- 
vent them,  and  were  willing,  if  any  instance  of  aggression 
were  pointed  out,  to  direct  an  inquiry  Into  the  case,  and  if 
the  facts  were  established,  to  punish  those  concerned,  and  re- 
dress the  injured  individuals.  He  professed  his  readiness  to 
adopt  any  measures  that  would  more  efiectually  prevent  a  re- 
currence of  such  acts,  in  which  he  expressed  his  belief,  that 
the  privateers  of  Buenos  Ayres  had  rarely  participated,  though 
the  character  of  the  government  had  suffered  from  the  conduct 
of  others.  He  stated,  that  they  had  on  one  occasion  sent  out 
some  of  their  public  vessels  to  examine  all  cruisers  wearing  the 
Buenos  Ayreao  flag,  toseelhatthey  were  lawfully  commission- 
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ed,  and  to  ascertain  whether  thej  had  violated  their  inSlrft- 
tione." 


txiractfrom  Mr,  Commissioner  Bland'' s  Report. 

*'  In  a  short  time  afler  our  introduction  to  the  director^  aad 
in  about  a  week  afler  our  arrival,  we  nraited  on  the  secreUrr 
of  state,  as  being  the  most  formal  and  respectful  mode  of  oi^* 
ing  our  communications  to  this  new  and  provisional  reFolationsj 
goyemment.  We  stated  to  the  secretary,  that  ourgoTenuDOf 
had  not  viewed  the  struggle  now  pending^  between  the  proiicce 
of  South  America  and  Spain,  merely  as  a  rebellion  of  colooisli: 
but  as  a  civil  war,  in  which  each  party  was  entitled  to  eqoal 
rights  and  equal  respect ;  that  the  United  States  had,  there- 
fore, assumed,  and  would  preserve  with  the  most  impartial  ani 
the  strictest  good  faith,  a  neutral  position  ;  and  in  the  preser- 
vation of  this  neutrality,  according  to  the  established  rules  d 
the  law  of  nations,  no  rights,  privileges,  or  advantages  wooU 
be  granted  by  our  government  to  one  of  the  contending  partief. 
which  would  not,  in  like  manner,  be  extended  to  the  other 
The  secretary  expressed  his  approbation  of  this  course ;  but, 
in  an  interview  subsequent  to  the  first,  when  the  neutral  posi- 
tion of  the  United  States  was  again  spoken  of,  he  intimated  a 
hope,  that  the  United  States  might  be  induced  to  depart  from 
its  ri&;id  neutrality  in  favour  of  his  government — to  which  we 
replied,  that  as  to  what  our  goveroment  might  be  induced  to 
do,  or  what  would  be  its  future  policy  towards  the  patriots  of 
South  America,  we  could  not,  nor  were  we  authorized  to  sat 
any  thing. 

*'  We  stated  to  the  secretary,  that  it  had  been  understood, 
^bat  many  unprincipled  and  abandoned  persons,  who  had  ob- 
tained commissions  as  privateers  from  the  independent  patriot 
government,  had  committed  great  depredations  on  our  cod- 
merce  ;  and  had  evidently  got  such  commissions,  not  so  much 
from  any  regard  to  the  cause  of  independence  and  freedom,  as 
with  a  view  to  plunder  ;  and  that  we  entertained  a  hope,  that 
there  would  be  a  due  degree  of  circumspection  exercised  bj 
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that  government  in  granting  commissioas,  which,  in  their  natare^ 
were  so  open  to  abase. 

The  secretary  replied,  that  there  had  hitherto  been  no  formal 
complaint  made  against  any  of  the  cruisers  of  Buenos  Ayres ; 
and  if  any  cause  of  complaint  should  exist,  his  government 
would  not  hesitate  to  afford  proper  redress,  on  a  representation 
and  proof  of  the  injury  ;  that  the  government  of  Buenos  Ayres 
had  taken  every  possible  precaution  in  its  power,  in  such 
cases  ;  that  it  had  established  and  promulgated  a  set  of  rules 
and  regulations  for  the  government  of  its  private  armed  vessels, 
a  copy  of  which  should  be  furnished  us  ;  and,  that  it  had  in  all 
cases,  as  far  as  practicable,  enjoined  and  enforced  a  strict  ob» 
servance  of  those  regulations,  and  the  law  of  nations.'' 


Extract  from  Mr,  Commissioner  Bland^s  Report  relative  to  C%t7t. 

**  I  then  told  him,  that  the  government  of  the  United  States 
had  been  informed,  that  some  of  the  cruisers,  under  the  real 
flag  of  the  patriot  authorities,  had  committed  considerable  vio- 
lations on  our  commerce  ;  that,  if  any  such  wrongs  were  to  be 
committed  by  armed  vessels,  sailing  under  the  Chileno  flag, 
he  could  not  but  perceive,  how  inevitably  such  acts  would 
tend  to  disturb  all  harmony  between  the  two  countries,  and  to 
crush,  in  the  very  formation,  every  friendly  relation  that  might 
be  begun,  and  desired  to  be  matured  between  the  two  nations; 
since  my  government  would  feel  itself  bound  tp  protect  the 
rights  of  its  citizens  against  the  insults,  or  injuries  of  any  other 
people,  however  deeply  it  might  regret  the  repulsive  measures 
it  was  thus  driven  to  adopt ;  and,  that  the  President  would  wish 
to  be  informed  if  there  were  any  prize  courts  yet  established 
in  the  country  ;  and,  if  any,  what  regulations  had  been  adopted 
for  the  government  of  the  public  and  private  armed  vessels  of 
Chili.  The  director  said,  that  whatever  cause  of  complaint 
the  United  States  might  have  against  the  people  of  any  other  of 
the  patriot  powers,  none,  he  felt  satisfied,  could  be  made  against 
Chileoos,  or  those  under  the  flag  of  Chili ;  because,  mntil  very 
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lately,  there  were  no  shipping  or  veMels  of  anj  kind  beloopi 
to  it,  excepting,  indeed,  some  fishing  boats  ;  and  that,  widiii  i 
few  months  only,  some  few  vessela  had  been  commissioiied ; 
that  he  had  heard  of  complaints  of  abases  committed  aoderthe 
flag  of  other  patriot  powers ;  and,  to  prerent  the  like,  as  k 
as  practicable,  from  being  perpetrated  by  those  of  C\uk,  i 
had  been  determined  to  put  on  hoard  eacb  an  officer,  and  S8cl 
a  number  of  marines  as  would  be  able  to  control  and  preTotf 
the  mischievous  prc^ensities  of  seamen  ;  that,  with  regard  t» 
matters  of  prize,  thev  were  brought  before  tbe  ordinaij  ai 
temporary  tribunals  of  the  country,  until  more  formal  and  sp- 
tematic  institutions  could  be  established  :  and,  that  for  the  it- 
gulation  and  government  of  armed  vessels,  a  set  of  rules  mi 
orders  had  been  adopted,  a  copy  of  which  should  he  faroisbti! 
mc,  which  was  accordingly  handed  me,  and  accompaniei  iha* 
as  document  marked  (A.)^'(a) 


▲N    ORDINANCE    OF   THE    GOVERNMENT    OF     BUENOS  ATRES,  U&C- 

LATING  FRIVATCBRS. 

By  the  Supreme  Director  of  the  United  Provinces  ofSovth  Amtrica. 

The  bloody  war  which  King  Ferdinand  VII.  h9s,fiDcehi* 
restoration  to  the  throne  of  his  ancestors,  prosecuted  throogfa  hi^ 
myrmidons  against  all  the  inhabitants  of  the  new  world,  who 
have  claimed  their  natural  freedom,  demands  that  a  rtconne 
should  be  had  to  those  measures  of  retaliation,  which  tbe  law 
of  nations  permits,  in  order  to  make  the  Spanish  nation  seo^i- 
hie  of  the  consequences  attending  the  barbarous  obstinacy  of 
her  monarch,  fascinated  by  corrupted  ministers,  against  the 
just  claims  of  the  injured  Americans. 

The  insults  offered  to  mankind  by  the  cruel  agents  of  tbe 
Court  of  Madrid,  and  the  approbation  by  which  it  has  confirm- 
ed all  the  acts  of  devastation,  which,  in  contempt  of  divine  ao^ 
human  laws,  the  Spanish  leaders  have  conmiitted  both  with  Are 
and  sword,  through  all  parts  of  America,  unfortunately  risited 

(a)  This  document  corresponds  verbatim  mih  tbe  Prixe  Code  of  Bucooi  Iji^ 
^hich  followi. 
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by  them,  wpuld,  in  the  opinion  of  all  the  world,  justify  anj 
act  of  reprizab.  But  being  unwilling  to  tarnish,  by  acts  un-  . 
worthy  of  an  enlightened  age,  the  holy  principles  on  which  the 
emancipation  of  the  United  Provinces  of  the  South  rests,  and 
resolved  to  regulate  my  conduct  by  that  system  of  war  which 
is  received  among  civilized  nations  ;  being  likewise  aware  of 
the  advantages  obtained  by  the  privateers  of  the  free  govern- 
ments of  America :  I  have  determined  to  give  a  suitable  en- 
couragement and  extent  to  the  hostilities  by  sea,  in  order  to  in- 
crease the  losses  which  King  Ferdinand  himself,  in  his  decree 
of  the  8th  of  February  of  the  present  year,  confesses  to  have 
already  been  caused  to  his  subjects  by  this  kind  of  warfare, 
which  is  to  be  vigorously  prosecuted  until  Spain  shall  acknow- 
ledge the  independence  proclaimed  by  the  Sovereign  Congress 
of  these  provinces,  with  the  direction  and  security  of  which  I 
am  entrusted. 

And  for  the  purpose  of  intercepting  the  navigation  and 
commerce  of  both  countries,  by  opposing  the  naval  force 
equipped  in  regular  form  by  the  state  or  by  private  individuals, 
I  have  resolved,  that  privateering  shall  henceforth  be  continu- 
ed against  the  subjects  of  Ferdinand  VII.  and  their  property, 
and  that  the  same  be  done,  strictly  observing  the  provisions 
and  regulations  laid  down  and  enacted  in  the  following  provi- 
sional Ordinance : 

A  ProvisiotuU  Ordinance  to  regulate  Privateerinf^. 

Article  I.  This  government  will  grant  commissions  or  let- 
ters of  marque  to  those  persons  who  may  apply  for  the  same, 
to  arm  any  vessel,  in  order  to  act  as  a  privateer  against  all  ves- 
sels sailing  under  the  enemy's  flag ;  the  requisite  bond  being 
previously  given  therefor  at  the  naval  department.  In  such 
application,  a  description  must  be  given  of  the  kind  of  vessel 
intended  for  that  purpose,  her  tonnage,  arms,  ammunitions,  and 
crew. 

II.  A  commission  being  granted  to  arm  any  vessel  as  a  priva- 
teer, the  commandant  of  the  marine  will  give,  by  all  the  means 
within  his  power,  every  facility  to  expedite  the  fitting  out  of 
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any  such  vessel,  allowing  her  to  receiTe  all  the  men  she  mar 
require,  excepting  such  as  are  enlisted  for  the  senrice  of  the 
State,  or  actually  employed  therein.  The  equipment  of  the 
vessel  being  finished,  the  said  commandant  will  deliver  to  ber 
captain  m  copy  of  this  ordinance,  together  with  all  other  r^ 
lations  made  known  to  him  through  the  private  channel  of  con- 
munications  of  the  naval  department,  touching  the  manner  b 
which  he  is  to  act  in  particular  cases  with  neutral  vessels,  wan 
especially  of  such  nations  the  flags  of  which  may  be  entitM 
to  certain  immunities  or  privileges,  arising  from  the  treaties  or 
agreements  made  with  them  for  the  punctual  observance  there- 
of in  what  concerns  them. 

III.  The  officers  of  the  commissioned  vessels  or  pnrateen 
are  under  the  protection  of  the  laws  of  these  United  Provioces ; 
and  they  shall  enjoy,  even  if  foreigners,  all  the  privileges  and 
immunities  of  any  other  citizen  thereof,  whilst  employed  a 
their  service. 

IV.  The  owners  of  such  privateers  are  at  liberty  to  enter 
into  any  agreement  they  may  think  fit,  with  the  officers  and 
crew  of  the  same,  provided  they  do  not  contain  any  clause  coo- 
trary  to  the  laws  and  ordinances  of  the  government.  It  beio$ 
the  duty  of  the  owners,  as  aforesaid,  to  present  a  copy  of  tbe 
agreements  they  may  make  to  the  department  of  the  GeoeraJ 
Commandant  of  the  Marine,  where  care  must  be  taken  that 
the  same  be  strictly  fulfilled. 

V.  The  owners  of  privateers,  on  giving  bond,  will  be 
furnished  from  the  public  magazines  of  the  State  with  tbe  guns, 
muskets,  gunpowder,  and  ammunitions,  they  may  be  in  want  of 
for  the  complete  equipment  of  the  privateer  ;  under  the  con- 
dition to  return,  after  the  expiration  of  the  cruize,  the  articles 
thus  supplied  ;  they  not  being  obhged  to  make  any  allowance 
for  the  deterioration  or  consumption  thereof,  caused  by  their 
use  in  the  service.  And  in  case  of  either  wreck  or  capture 
of  the  privateer,  the  same  being  proved,  they  shall  be  dis- 
charged from  all  responsibility. 

VI.  The  privateers  are  to  be  visited  at  the  time  of  their  de- 
parture by  the  Commissioners  appointed  by  the  Commandant 
General  of  the  Marine,  who  shall  read  to  them  the  peaal  laws. 
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a  copy  whereof  must  be  given  to  their  commanders,  with  in* 
junctions  to  read  them  to  the  crew  once  a  week,  mention  of 
which  circumstance  is  to  be  made  in  the  certificate  of  the 
▼isit ;  should  the  privateers  be  cleared  out  in  friendly  ports, 
they  shall  be  visited  by  the  Consuls  or  agents  of  the  government, 
in  pursuance  of  their  private  instructions. 

VII.  All  merchandize,  liquors,  and  other  articles  fit  for  the 
consumption  of  the  country,  which  may  be  imported  as  proceed- 
ing from  captured  cargoes,  must  be  appraised  by  the  Custom 
House,  the  same  as  any  other  cargo  of  commerce,  and  out  of 
the  sum  total  of  duties  which  may  result  therefrom,  a  third 
part  shall  be  deducted  for  the  benefit  of  the  captors. 

VIII.  All  prizes  must  be  sent  to  the  ports  of  these  United 
Provinces,  there  to  be  adjudged  in  the  customary  lawful  wtiy  in 
such  cases  ;  but,  should  there  occur  any  extraordinary  circum- 
stance to  prevent  it,  the  commander  of  the  privateer,  consult- 
ing his  security,  may  exercise  his  own  discretion  in  this  respect, 
reserving  documents  justifying  the  same,  in  order  to  present 
them  in  due  time  before  the  competent  tribunal. 

IX.  Silver  and  gold,  whether  coined  or  in  bars,  or  in  bul- 
lion, being  a  capital  proceeding  from  capture,  shall  pay  to  the 
Treasury  of  the  State  at  the  rate  of  six  per  centum,  as  a  com- 
pensation for  the  benefits  granted  in  the  fiAh  and  seventh  ar- 
ticles. 

X.  Silver  and  gold  manufactured  into  articles  of  luxury, 
shall,  on  their  importation,  pay  the  same  duties  as  any  other 
commercial  article,  according  to  the  particular  valuation  that 
may  be  made  of  them. 

XI.  The  privateers  that  may  take  from  the  enemy  important 
communications,  officers  of  rank,  &c.  or  that  may  cause  simi- 
lar damages  to  the  enemy,  shall  be  rewarded  in  a  manner  wor« 
thy  the  generosity  of  the  government,  and  in  proportion  to  the 
importance  of  the  service  they  may  have  thus  rendered. 

XII.  The  government  ofiers  a  reward  to  all  privateers  that 
shall  capture  a  transport  of  the  enemy  with  troops,  ammunition, 
or  other  warlike  accoutrements,  destined  to  commit  hostilities 
against  the  free  countries  of  America,  or  to  reinforce  any  part 
«f  tiie  Spmridk  dominions :  which   reward  shall  be  regulated 
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according  to  the  circumstances  of  the  caie,  and  in  propoilMi 
to  the  amount  of  the  capture. 

XII I.  The  commanders  of  the  privateers  einplojed  to  de- 
stroy the  Spanish  commerce,  without  being  cruel  in  the  trot- 
ment  of  the  prisoners,  shall  hum  and  sink  on  the  high  sw 
every  enemy's  vessel  which  they  may  think  proper  not  to  ■■ 
as  a  prize,  owing  to  her  small  value.  And  they  are  prohibited, 
under  the  penalties  which  the  case  may  require,  either  to  r- 
store  or  leave  in  the  possession  of  the  enemy,  onder  aoj  pre- 
text whatever,  any  yessel  of  the  said  class  ;  any  fayourof  tkb 
nature  heing  considered  as  an  hostility  against  the  United  Pn>- 
vinces. 

XIV.  Captured  vessels  shall  he  free  of  all  duties,  those  d* 
the  port  excepted. 

XV.  All  articles  of  war  captured  shall  be  free  of  duties.  1b 
case  the  same  are  wanted  hy  this  government,  it  may  take 
them  at  the  rate  of  ten  per  centum  below  the  current  prices 
in  the  market 

XVI.  Should  any  negro  slaves  be  captured,  they  most  be 
sent  to  the  ports  of  these  United  Provinces  ;  and  the  goren- 
ment  will  allow  as  a  bounty,  the  sum  of  fifty  dollars  for  each  ot 
such  slaves  as  may  be  fit  to  take  up  arms,  from  the  age  ot 
twelve  to  forty  years  inclusively  ;  they  being  obliged  to  serre 
four  years  in  the  armies,  and  then  they  shall  be  free  of  duties. 
Should  they  be  either  over  or  under  that  age,  or  unfit  for  the 
army,  they  will  be  absolutely  free,  and  this  government  will 
distribute  them  in  guardianship. 

XVII.  Any  negroes  captured,  that,  on  account  of  the  block- 
ade or  unfitness  of  the  vessel,  ^.,  cannot  be  brought  into  the 
ports  of  these  United  Provinces,  shall  be  sent  to  those  of  the 
free  nations  of  America,  and  there  given  up  to  the  disposal  of 
those  governments,  with  the  express  condition  not  to  sell  them 
as  slaves,  under  the  penalties  to  the  transgressors  of  being  de- 
prived of  all  their  privileges,  (whatever  their  services  may  be,} 
and  also  of  the  protection  of  the  laws  of  these  United  Pro- 
vinces, who  detest  slavery,  and  have  prohibited  this  cniel 
traffic  in  human  beings. 

XVI II.  The  cognizance  of  the  prizes  which  the  privateer* 


APPENDIX.  .  .^ 

maj  bring  or  leod  iDto  oar  ports  shall  exclasirelj  belong  to  our 
ooarts. 

XIX.  Should  it  be  declared  by  the  sentence  of  the  court* 
that  the  captured  vessel  is  not  a  lawful  prize,  or  that  there  is 
no  reason  to  detain  her,  she  shall  be  forthwith  set  at  liberty, 
without  causing  her  the  least  expense,  being  exempted  even 
from  the  duties  of  the  port.  And,  in  case  of  said  vessel  being 
detained  any  longer,  under  that  or  aiiy  other  pretext,  all  the 
damages  which  on  that  account  may  fall  on  her  owners^  shall  be 
laid  to  the  charge  of  the  persons  causing  the  same. 

XX.  If  the  captor  does  not  acquiesce  in  the  sentence  of  the 
court  of  prizes,  and  intends  to  appeal  from  it,  having  a  special 
power  from  the  parties  interested,  he  is  allowed  so  to  do  to  the 
Supreme  Director,  on  his  giving,  previously  to  the  entering  of 
such  an  appeal,  the  proper  bond,  to  the  satisfaction  of  thle  cap- 
tured captain,  to  answer  unto  him  for  all  the  damages  and  de- 
triments which  he  may  have  a  right  to  claim  of  the  said  captor, 
after  the  confirmation  of  the  first  sentence,  on  account  of  the  de- 
tention and  demurrage,  loss  of  time  and  freight,  damages,  and 
deterioration  of  both  vessel  and  caigo,  and  any  other  occur- 
rences. Which  damages,  together  with  the  costs  of  the  prese- 
6ation,  shall  be  paid  unto  the  captured  captain  by  the  captor, 
before  his  leaving  the  port ;  and  in  case  of  his  not  being  able 
to  make  payment,  recourse  shall  be  had  to  the  bonds  or  sure- 
ties he  may  have  given,  who,  without  any  further  step  or  delay, 
shall  be  compelled  to  do  it  by  all  the  rigor  of  the  law. 

XXL  No  person  enjoying  a  salary  from  the  naval  department 
shall  exact  any  fees,  stipend,  or  contribution,  for  services  ren- 
dered in  the  adjudication  of  prizes.  They  are  also  prohibited 
to  take  or  appropriate  to  themselves  any  merchandise,  or 
•ther  articles  of  prize  goods,  under  the  penalty  of  confiscation, 
and  of  the  loss  of  their  employment. 

XXII.  Privateers  and  letters  of  marque  are  authorized  to 
board  all  commercial  vessels  of  any  nation,  and  to  oblige  them 
to  exhibit  their  sea  letters,  passes,  coounissions,  and  passports, 
together  with  the  documents  showing  the  ownership  of  the  ves- 
sel, charter  parties,  or  agreements  of  freight,  the  journal  or  log 
book,  the  roll  d'equipage,  and  the  lists  of  the  orew  and  pasieo^ 
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gpn.  Thk  •xamiiiatioa  skail  be  made  without  employiDf  ibj 
▼iolence,  or  caosiog  any  damage  or  considerable  detention  to  tk 
vessels  on  board  whereof  the  same  is  to  be  perfbimed,  ai^ 
whose  master  or  captain,  with  the  above  said  docnineDts,  sUl 
be  ordered  on  board  the  privateer,  that  her  captain  maj  atteo- 
(ivelj  examine  them  himself,  or  cause  the  same  to  be  dosebj 
the  interpreter  he  may  have  fi)r  that  purpose.  And  in  case  do 
cause  be  found  to  detain  the  vessel  any  longer,  she  shall  be 
persdtted  freely  to  continue  her  navigation.  Should  any  rei- 
sel  resist  this  examination,  the  privateer  may  compel  her  to  d» 
Uby  force.  But  the  officers,  as  well  as  other  iDdiyidoahbe 
loBgiDg  to  the  crews  of  said  privateers,  can  in  no  case  exact 
or  require  any  contribution  from  the  captain,  sailors,  or  pa^ 
sengers  of  the  vessels  they  may  board,  neither  cause,  off 
permit  to  be  caused,  to  them,  any  extortion  or  violence  ofaoj 
kind  whatsoever,  under  the  penalty  of  being  exemplarily  pna- 
ished,  even  unto  death,  according  to  the  enomuty  of  the  erne. 

XXIH.  When  the  captain  of  the  vessels  en  board  ef  whick 
there  shall  be  any  articles  belonging  to  enemies,  shall  hamaJUi 
declare  them  so  to  be,  the  removal  thereof  shall  be  made, 
without  interrupting  the  navigation  or  detaining  them  longer 
than  it  shall  be  necessary,  the  safety  of  the  vessel  permittiDS 
the  same.  In  this  case,  the  captains  shall  be  furnished  with  a 
receipt  for  the  articles  thus  removed,  therein  expressing  all  the 
circumstances  attending  the  same ;  and,  should  the  pnvateer 
be  unable  to  pay  them  in  cash  the  proportionate  amount  of 
freight  of  said  articles  up  to  the  place  of  their  destination,  ac- 
cording to  the  bills  of  lading  or  agreement  of  frei^t^  he  wiD 
fiimish  them  with  a  note  or  draft  for  the  same  amount  on  the 
owner  or  agent  of  the  said  privateer,  who  shall  be  obliged  U> 
pay  it  on  its  being  presented  ;  the  captains  or  commanders  oi 
the  privateers  being  hereby  ordered  to  bring,  in  such  cases, 
the  declaration  made  by  the  captain  of  the  detained  vessel, 
signed  by  him,  and  authenticated  in  the  most  formal  manner. 

XXIV.  All  vessels  found  navigating  without  lawful  passes, 
sea  letter,  or  commissions  from  the  republics,  provinces,  or 
states,  having  authority  to  grant  them,  shall  be  detained ;  as 
well  as  those  that  may  figbt  under  a  flag  other  than  that  of  the 
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)>riace  or  state  by  which  their  commissioB  may  hare  beeb 
granted ;  as  likewise  such  as  may  be  fouod  holding  difierent 
commissions  from  several  princes  or  states  :  all  of  which  arfe 
declared  a  good  prize  ;  abd  in  case  of  their  being  armed  in 
war,  their  commanders  and  officers  shall  be  considered  as  pi- 
rates. 

XXV.  Vessels  of  pirates,  and  such  as  may  have  been  takeft 
possession  of  by  their  revolted  crews,  shall  be  declared  good 
prize,  together  with  all  the  articles  appertaining  thereto  ot 
found  on  board  the  same  ;  excepting  such  as  may  be  proved  to 
t>elong  to  persons  who  neither  directly  or  indirectly  have  con- 
tributed to  the  piracy,  and  are  not  enemies. 

XXVI.  It  being  unlawful  within  the  jurisdiction  of  this  stale 
to  arm  any  vessel  in  order  to  act  as  a  privateer  without  my  per- 
mission, as  likewise  to  admit  for  that  purpose  a  commission  ol* 
letters  of  marque  from  any  other  prince  or  republic,  even 
if  allied  with  this,  any  vessel  found  on  the  high  seas  with  suck 
commissions,  or  without  any  commission  at  all,  shall  be  ad« 
judged  a  good  prize,  and  her  captain  or  commander  punished 
as  pirates. 

XXVII.  All  armed  vessels,  whether  commissioned  cruizers, 
or  merchant  vessels  with  letters  of  marque,  navigating  under 
the  flag,  or  with  a  commission  from  princes  or  states  enemies 
Co  this  government,  shall  be  good  prize,  together  with'  all  the 
•articles  that  may  be  found  on  board  thereof,  even  if  belonging 
to  citizens  of  these  United  Provinces,  in  case  of  their  having 
ahipped  them  after  the  declaration  of  war,  and  the  requisite 
time  being  elapsed  for  their  having  notice  thereof. 

XXVIII.  Merchant  vessels  belongibg  to  any  nation  whatso- 
ever, that  may  make  any  defence  after  the  privateer's  hoisting 
«p  her  flag,  shall  be  declared  good  prize  unless  her  captain 
should  prove  that  the  privateer  gave  him  sufficient  motive  for 
such  a  resistance. 

XXIX.  Such  vessels  as  may  be  found  without  the  papers  Rtdi 
documents  specified  in  the  22d  article,  or  the  most  important 
of  tbem^  to  wit,  the  sea  letter,  pass  or  commission,  the  bills  of 
lading  of  Ihe  cargo,  and  other  documents,  in  order  to  prove 
Ibat  it,  ad  well  as  die  Vessel,  are  Hentral  propeiiy»  shall  be 
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declared  a  good  prise  ;  unless  on  proof  of  their  being  kMtkf 
inevitable  accident.  All  the  docaments  that  may  be  presnte^ 
must  be  signed  in  dae  form  in  order  to  be  admitted  in  iprwL 

XXX.  Should  the  captains,  or  other  iadividaals  of  the  fes- 
sels  detained  by  the  privateers,  or  by  any  of  the  vessels  l«- 
longing  to  the  navy  of  the  state,  throw  overboard  any  ptpen; 
if  this  fact  be  proved  in  doe  form,  by  that  very  act  thej  sbll 
be  declared  good  prize.  And  the  same  constrQctioD  is  to  W 
given  to  the  foregoing,  and  any  other  articles  touching  the  am 
matter. 

XXXI.  Privateers  are  prohibited  to  attack^  to  commit  vf 
kind  of  hostilities,  or  to  capture,  the  vessels  of  the  enemy,  tbit 
may  be  found  in  the  ports  of  allied  or  neutral  princes  or  states; 
as  likewise  those  that  may  be  within  cannon  shot  of  their  fofti- 
fications.  It  being  declared,  in  order  to  remove  ail  doobts,  thai 
the  distance  of  the  cannon  shot  must  be  observed,  even  if  tliere 
should  be  no  batteries  on  the  spot  where  the  capture  may  lake 
place,  provided  the  distance  be  the  same,  and  that  the  enes^ 
shaU  likewise  respect  this  immunity  in  the  territory  of  the  oev- 
tral  or  allied  powers. 

XXXI I.  The  vessels  that  privateers  may  capture  in  the  ports, 
or  within  the  reach  of  the  cannon  shot  of  the  territory  of  aibed 
or  neutral  powers,  even  in  the  case  of  their  being  in  fresh  pur- 
suit, and  attacking  them  from  sea,  are  declared  to  be  do  prize, 
as  taken  in  a  spot  which  is  entitled  to  iinmupity  ;  proTided  the 
enemy  respect  the  same  in  like  manner. 

XXXIII.  Every  privateer  that  may  retake  a  national  vessel, 
within  twenty-four  hours  afler  her  capture,  shall  be  entitled  t« 
one  half  of  the  value  of  said  prize  for  salvage,  the  other  half 
being  restored  for  the  benefit  of  the  original  owner  of  said  ves- 
sel ;  which  division  is  to  be  made  speedily  and  summarily,  is 
order  to  diminish  the  costs  as  much  as  possible.  But  if  the  re- 
capture should  take  place  afler  the  lapse  of  twenty-four  houn 
from  the  capture,  the  privateer  thus  retaking  her  shall  be  enti- 
tled to  the  whole  value  of  the  same. 

XXXI V.  If  a  vessel  should  be  found  on  the  sea,  or  brought 
into  our  ports,  without  the  bills  of  lading  of  her  cargo,  or  other 
documents  by  which  the  ownership  thereof  may  be  ascertaised. 
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and  Dot  haying  om  board  persons  belonging  to  her  own  erew» 
both  the  captor  and  the  captain  of  said  prize  shall  be  separately 
examined,  toaching  the  circumstances  in  which  the  said  vessel 
was  foand  and  taken  possession  of.  Her  cargo  is  likewise  to  be 
inspected  by  intelligent  persons,  and  every  possible  means  re* 
sorted  to,  in  order  to  discover  the  tme  owner.  Should  this  not 
be  found  out,  an  inventory  of  the  whole  shall  be  made,  and 
every  thing  kept  deposited,  to  restore  them  to  whomsoever 
shall,  within  a  year,  prove  to  be  such ;  unless  there  should  be 
ground  to  declare  the  same  good  prize  ;  giving,  in  all  events, 
the  third  part  of  the  value  to  the  captors.  If  the  owner  does 
not  appear  in  the  above  said  term,  the  other  two  remaining 
third  shall  be  divided,  as  derelict  goods,  into  three  parts  ;  one 
of  which  is  likewise  to  be  given  to  the  captors,  and  the  other 
two  to  be  applied  to  the  use  of  the  state. 

XXXV.  In  any  of  the  aforesaid  cases,  and  when  the  priva- 
teer shall  detain  a  vessel,  care  shall  be  taken  to  collect  all  her 
papers,  of  what  kind  soever  they  may  be,  and  that  the  clerk 
shall  make  a  correct  memorandum  thereof,  giving  a  receipt  to 
the  captain  or  supercargo  of  the  vessel  thus  detained,  for  them ; 
and  warning  him  not  to  conceal  any  papers  he  may  have,  it 
being  declared  that  only  such  as  he  may  exhibit  shall  be  admit- 
ted in  the  adjudication  of  the  capture.  This  being  done,  the 
captain  of  the  privateer  shall  secure  the  papers  in  a  bag,  or 
package,  sealed ;  which  he  must  deliver  to  the  prize  master, 
with  orders  to  deliver  the  same  to  the  government  The  cap- 
tain of  the  privateer,  or  any  individual  of  her  crew,  who,  from 
any  motive  whatever,  may  conceal,  break,  or  embezzle  any  of 
said  papers,  shall  be  condemned  to  corpora]  punishment,  as  the 
circumstances  of  the  case  may  require  ;  the  captain  being  over 
and  above  obliged  to  make  good  the  damages ;  and  other  indi- 
viduals to  be  sent  to  the  public  works  ibr  ten  years. 

XXXVI.  The  captain  of  the  privateer  shall,  at  the  same 
time,  take  care  to  have  the  hatches  of  the  vessels  thus  detained, 
nailed  up,  and  to  seal  them  in  such  a  manner  as  to  render  it  im- 
possible to  open  them  without  breaking  the  seals.  He  must 
ffecure  the  key 9  of  the  cabin,  and  other  passages,  and  cause  all 
the  articles  that  may  be  found  on  deck,  to  be  locked  up-staking 
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^owa,  H  die  tifxie  thooU  pemit  it,  a  memonndaiii  ai  tnaj 
thins  tbat  may  be  easily  mislaid,  in  order  to  pat  them  onder  tk 
charge  of  the  persoo  who  shall  be  appointed  to  comimid  tbe 
same  vessel. 

XXXVII.  The  articles  that  may  be  foimd  oo  deck,  or  is  tk 
cabiB»  state  rooms,  or  forecastle,  shall  not  be  peroutied  to  be 
plundered,  the  ri^t  of  so  doing,  (commonly  called  pemdok^) 
being  absolutely  prohibited ;  which,  however,  may  be  tokiad 
only  in  the  case  of  the  vessePs  having  abown  rasistaocc,  em 
to  the  point  of  being  boarded.  But  care  must  always  be  tdn 
to  prevent  the  disorders  that  an  excessive  license  nsay  jvodnce. 

XXXVIII.  When  the  crew  of  a  vessel,  detained  mwkn- 
said,  shall  be  removed  on  board  the  privateer,  tbe  clerk  sfaD, 
in  the  presence  of  the  master,  take  a  deposition  from  him,  tke 
mate,  and  other  individuals  of  such  detained  vessel,  tooclnBg 
the  circumstances  of  her  navigation,  voyage,  and  cargo— will- 
ing down  every  thing  that  may  be  necessary  to  tbe  adjodicatioB 
of  the  capture.  He  is  ako  to  interrogate  them,  whether  tkj 
have  on  board  any  jewels,  or  other  valuables,  not  expreved 
in  the  bills  of  lading  of  the  cargo,  in  order  that  proper  aes- 
sures  may  be  taken  to  prevent  their  being  embezzled. 

XXXIX.  The  prize  master  appointed  to  command  any  rei- 
sel  detained  as  aforesaid,  shall  be  furnished  with  a  detailed  is* 
formation,  comprizing  every  thing  that  may  appear  from  the 
above-mentioned  depositions — making  him  responsible  for  what- 
ever, owing  to  his  omission  or  fault,  may  be  lost.  And  it  is  here- 
by declared,  that  any  person  who  shall,  without  license,  break 
open  the  sealed  hatches,  trunks,  bales,  casks,  packages,  or 
lockers,  where  there  may  be  any  articles  of  merchandize,  sbaD 
not  only  lose  tbat  part  which  of  right  might  belong  to  kim, 
should  they  be  declared  a  good  prize,  but  a  prosecution  sbafl 
be  instituted  against  him,  and  he  punished  according  to  the 
result  thereof. 

XL.  No  other  papers  or  documents  are  to  be  admitted,  is 
order  to  decide  upon  the  lawfulness  or  unlawfulness  of  the 
capture,  but  those  that  were  produced  and  found  on  board  tbe 
prize  vessel.  However,  if,  in  case  of  a  defect  of  papers  to 
determine  the  cause,  the  captain  of  the  captured  vessel  shodd 
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offsr  to  prove  his  having  lost  them  hy  unavoidable  accident^  the 
ooart  will  graot  him  a  sufficient  term  for  that  purpose  ;  regard- 
ing the  summary  manner  with  which  such  causes  are  to  be  de* 
termined. 

XLI.  Iff  before  sentence  is  pronounced  on  the  prize,  it 
should  become  necessary  to  unload  the  whole  or  part  of  the 
cargo,  in  order  to  prevent  the  loss  thereof,  the  hatches  are  to 
be  broken  open  in  the  presence  of  the  commandant  of  the  ma« 
rine,  or  commissioners  appointed  by  him,  and  of  the  respective 
parties  concerned,  who  must  be  present  at  that  act.  An  inven* 
tory  shall  then  be  made  of  all  the  articles  that  may  be  unMen ; 
which,  with  the  assistance  and  knowledge  of  the  officer  of  the 
revenue,  appointed  by  the  collector  of  the  customs,  most  be 
deposited  either  in  the  bands  of  a  trusty  person,  or  in  store- 
houses, of  which  the  master  or  supercargo  of  the  captured 
vessel  is  to  keep  a  key. 

XLll.  Should  the  sale  of  any  articles  be  deemed  necessary, 
owing  to  the  impossibility  of  preserving  them,  such  sale  must 
be  effected  at  public  auction,  uith  all  the  customary  solemnities, 
in  the  presence  of  the  captured  captain,  and  with  the  assist- 
ance of  the  officer  of  the  custom  house,  as  aforesaid  ;  and  the 
proceeds  thereof  are  to  be  deposited  with  a  trusty  person,  to 
be  delivered  to  whom  the  same  may  belong,  after  the  sentence 
is  pronounced  on  the  capture. 

XLIII.  No  person,  whatever  his  rank  or  condition  may  be, 
is  permitted  secretly  to  buy  or  conceal  any  thing,  knowing  it 
to  belong  to  the  prize  or  detained  vessel,  under  the  penalty  of 
making  restitution  for  the  same,  and  of  a  fine  triple  the  value 
•f  the  goods  concealed  or  clandestinely  bought,  and  even  of 
eorporal  punishment,  as  the  case  may  be ;  the  cognizance  of 
which  causes  shall  exclusively  belong  to  the  courts  of  prize, 
as  incidental  thereto. 

XLI  V .  If  the  vessel  detained  should  not  be  condemned  as  gooA 
prize,  her  master  or  owner,  together  with  her  officers  and 
crew,  shall  be  forthwith  reinstated  in  the  possession  of  the 
same ;  restoring  unto  them  whatever  may  belong  to  her,  with- 
out retaining  the  least  thing.  She  is  to  be  furnished  with  a 
suitable  safe  conduct,  in  order  that  she  may  prosecute  her  voy- 
age without  any  further  detention  ;  she  is  declared  free  of  the 
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Katies  of  the  port,  and,  before  her  departare,  is  to  be  iodenH- 
fied  by  the  captor  for  all  the  expenses,  damages,  and  losses  tbl 
Biay  have  been  caused  to  her,  and  which  she  may  hare  a  rigbtto 
claim  with  justice,  should  her  case  be  comprehended 
those  specified  in  the  22d  and  30th  articles.  Btit  sack 
not  to  be  admitted,  if  she  should  hate  giyen  reasooable 
(or  suspicion  to  the  capturing  vessel ,  or  incurred  any  other  pe- 
nalty comprised  in  this  ordinance,  in  consequence  of  whkk  a 
prosecution  may  have  been  instituted  ;  all  of  which  may  appev 
from  the  proceedings  had  thereon. 

.  XLV.  Should  the  captured  vessel  be  condemned  as  gosi 
prize,  the  captors  shall  be  permitted  the  free  use  of  her,  pre- 
viously paying  the  duties  due  to  the  treasury  of  this  govers- 
ment. 

The  whole  amount  resulting  from   sales    of  the  captaies 
made  by  vessels  of  war,  shall  be  divided  into  two  parts  ;  one  of 
them  containing  three-fiflhs  for  the  use  of  the  crew  and  mth 
aers,  and  the  other  two-fiflhs  for  the  officers.     No  person,  whe- 
ther belonging  to  the  navy  or  army,  beings  a  passenger,  or 
going  as  a  transport  on  board  said  vessels,  at  the  time  ofibe 
capture,  shall,  under  any  pretext  whatever,  be  comprebeaded 
in  the  distribution.     But  it  shall  be  the  duty  of  the  commander 
of  such  vessel  to  inform  the  chief  officer  of  the  naval  depart- 
ment whether  any  of  the  persons  going  on  board  as  passeuger, 
or  otherwise,  has  distinguished  himself  by  a  special  service  ia 
the  action  :  to  the  end,  that  if  he  should  deem  it  just,  he  may 
order  such  person  to  share  according  to  his  rank,  as  if  he  had 
been  comprehended  amongst  the  number  belonging  to  the  com- 
ptement  of  the  vessel. 

XLV  I.  Any  other  decrees,  orders,  or  regulations,  prior  or 
contrary  to  this  present  provisional  ordinance,  are,  by  virtue 
hereof,  declared  void  and  without  any  efiect. 

Done  at  the  Fortress  of  Buenos  Ayres,  on  the  15th  day 
of  May,  1817. 

JUAN  MARTIN  PUEYRREDON, 

MATHIAS  DE  YRIGOYEN, 

Secretary  of  War  and  of  the  N^avy. 
The  foregoing  is  a  copy  from  the  original. 

YRIGOYEy. 
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OrrrCIAL    SCPORT,    &C.    op    the  SECRETARt   OP  STATE  1H> 

GOlfORBSS. 

Wa$hmgUm,Jan.  29.  I  tnmsinit  to  the  house  of  repreten- 
tatires,  in  compliance  with  the  resolution  of  the  14th  of  this 
month,  a  report  fiom  the  secretary  of  state,  concerning  the  ap- 
plications which  have  been  made  by  any  of  the  independent 
goTemments  of  South  America,  to  have  a  minister  or  consul 
general  accredited  by  the  Unit^  States,  with  the  answers  of 
this  government  to  the  applications  addressed  to  it. 

JAMES  MONROE.   . 

The  Report. 

The  Secretary  of  State,  to  whom  has  been  referred  the  reso* 
lotion  of  the  House  of  Representatives,  of  the  14th  inst.  re* 
questing  of  the  President  information  whether  any  application 
has  been  made  by  any  of  the  independent  govemments  of 
Sooth  America,  to  fiave  a  minister  or  consul  general  accredited 
by  the  government  of  the  United  States,  and  what  was  the  an<* 
swer  given  to  such  application  ;  has  the  honour  of  submitting  co* 
pies  of  applications  made  by  Don  Lino  de  Clemente,  to  be  re- 
ceived as  the  representative  of  the  republic  of  Venezuela ; 
and  of  David  C.  De  Forest,  a  citizen  of  the  United  Provinces, 
to  be  accredited  as  consul  general  of  the  United  Provinces  of 
South  America,  with  the  answers  respectively  returned  to 
them.  The  reply  of  Mr.  De  Forest  is  likewise  enclosed,  and 
copies  of  the  papers,  signed  and  avowed  by  Mr.  Clementet 
which  the  President  considered  as  rendering  any  communica- 
tion between  this  department  and  him,  other  than  that  now  en- 
closed, improper. 

It  is  to  be  observed,  that  while  Mr.  Clemente)  in  March, 

1817,  was  assuming,  with  the  name  of  Deputy  from  Vene- 
zuela, to  exercise  with  the  United  States  powers  transcending 
the  lawful  authority  of  any  ambassador,  and  while  in  January^ 

1818,  he  was  commissioning,  in  language  disrespectful  to  this 
government,  Vincente  Pazos,  in  the  namt  of  the  republic  of  Vo 

Vol.  IV.  F 
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fiezaela,  to  ''  protest  against  the  ioTasion  of  Amelia  bhndf  mi 
all  tcich  farther  acts  of  the  goyenunent  of  the  United  Sliin, 
as  were  contrary  to  the  rights  and  Interests  of  the  teTcnl 
republics^  afbd  the  persons  sailing  under  their  respectiva  hp, 
^ctly  commissioned;"   he  had  himself  not  only   never  Im 
receiFed  by  the  goreniment  of  the   United  States  ai  itfttj 
fVom  Venezuehi,  but  had  nerer  presented    himself  Is  it  is 
that  character,  or  offered  to  ethibit   any  eridence 
ever  of  his  being  invested  with  it.     The  issuing  of 
-sions,  authorising  acts  of  war  against  a  fbre^n  natioii»  ii  i 
power  which  not  even  a  sovereign  can  lawfully  exercise  witUi 
thedominions  of  another  in  amity  with  him,    without  his  csa- 
sent.    Mr.  Pazos,  in  his  memorial  to  the  President,  conmni- 
catiog  the  commission  signed  by  Mr.  Clemente,  at  Phibdei- 
phia,  and  given  to  General  McGregor,  alleges,  in  its  jasdficatifli, 
the  example  of  the  illastrioas  Franklin,  in   Europe ;  but  thi 
example,  instead  of  famishing  an  exception,  ttttordB  a  dinct 
confirmation  of  the  principle  now  advancedw     The 
sions  issaed  by  the  diplomatic  agents  of  the  United 
France,  during  our  revolutionary  war,  were  granted  wiA  dbe 
knowledge  and  consent  of  the  French  government,  of  nkich 
the  following  resolution  from  the  secret  journal  of  Coogros. 
of  the  23d  of  December,  1776,  is  decisive  proof: 

*^>Resolved,  That  the  commissioners  (at  the  court  of  Fraaoe} 
be  authorised  to  arm  and  fit  for  war  any  number  of  Tes8els,Mi 
exceeding  six,  at  the  expense  of  the  United  States,  to  war 
upon  British  property  ;  and  that  commissions  and  warnad 
be  for  this  purpose  sent  to  the  commissioners  :  prmnded  ik 
commisnonert  be  well  satisfied  this  measure  will  not  he  disa^ 
greeahle  to  the  court  of  France.*^ 

It  is  also  now  ascertained  by  the  express  declaration  of  the 
supreme  chief,  Bolivar,  to  the  agent  of  the  United  States  at 
Angostura,  ''  that  the  government  of  Venezuela  had  never 
authorised  the  expedition  of  General  McGregor,  nor  any  other 
enterprize  against  Florida  or  Amelia."  Instructions  have  bees 
forwarded  to  the  same  agent  to  give  suitable  explanations  to 
the  government  of  Venezuela,  of  the  motives  for  declining  fo^ 
^her  communication  with  Mr.  Ctemente,  and  assurances  that  it 
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will  readily  be  held  with  auy  person  not  Uable  to  the  same  or 
like  objection. 

The  application  of  Mr.  De  Forest,  to  be  accredited  as  cousul 
general  of  the  United  Provinces  of  South  America^  was  first 
made  in  May  last :  his  credential  was  a  letter  from  the.  supreme 
director  of  Buenos  Ayres,  Pueyrredon,  announcing  his  appoint- 
ment, by  virtue  of  articles  concluded,  in  the   names  of  the 
United  States  of  America,  and  of  the  United  Provinces  of  Rio 
de  la  Plata,  between  persons  authorized  by  him,  and  W.  G.  D. 
Worthington,  as  agent  of  this  government,  who  neither  had,  nor 
indeed  pretended  to  have,  any  power  to  negociate  such  articles. 
Mr.  De  Forest  was  informed,  and  requested  to  make  kno^vn  to 
the  supreme  director,  that  Mr.  Worthington  had  no  authority 
whatsoever,  to  negociate  on  the  part  of  the  United  States  any" 
article  to  be  obligatory  on  them,  and  had  never  pretended  ta 
possess  any  full  power  to  that  effect.    That  any  communication 
interesting  to  the  supreme  director,  or  to  the  people  of  Buenos 
Ayres,  would  readily  be  held  with  Mr.  De  Forest,  but  that  the 
recognition  of  him,  as  a  consul  general  from  the  United  Pro- 
vinces of  South  America,  could  not  be  granted,  either  upon  the 
stipulation  of  supposed  articles,  which  were  a  nullity,  or  upon 
the  commission,  or  credential  letter  of  the  supreme  director, 
without  recognizing  thereby  the  authority  from  which  it  ema«^ 
nated,  as  a  sovereign  and  independent  power. 

With  this  determination,  Mr.  De  Forest  then  declared  him- 
self entirely  satisfied.  But  shortly  after  the  commencement 
of  the  present  session  of  Congress,  he  renewed  his  solicitations, 
by  the  note  dated  the  9th  of  December,  to  be  accredited  as  the 
consul  general  of  the  United  Provinces  of  South  America, 
founding  his  claim  on  the  credentials  from  his  gOTemment, 
which  had  been  laid  before  the  President  last  May. 

A  conyersation  was  shortly  afterwards  held  with  him,  by  di- 
rection of  the  President,  in  which  the  reasons  were  fully  ex- 
plained to  him  upon  which  the  formal  acknowledgment  of  the 
goremment  of  Buenos  Ayres,  for  the  present,  was  not  deemed 
expedient  They  were  also,  at  his  request,  generally  stated  in 
the  note  dated  31st  of  December. 
It  has  net  been  tho«|^i  necessary,  on  the  part  of  this  goverqr 
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nient,  to  porsue  the  correspoDdence  with  Mr.  De  Forest  ay 
further ;  particalarly  as  he  declares  himself  anaathorind  tt 
agitate  or  discuss  the  question  with  regard  to  the  recogjiiitioi  «f 
Buenos  Ayres  as  an  Independent  nation.  Some  obserf^MM, 
however,  may  be  proper,  with  reference  to  circaostacei 
alleged  by  him,  arguing  that  a  consul  general  maj  be 
without  acknowledging  the  independence  of  the 
from  which  he  has  his  appointment.  The  consol  of  the 
States,  who  has  resided  at  Buenos  Ayre^,  had  no  other  crete- 
tial  than  his  commission.  It  implied  no  recognition  by  tk 
United  States  of  any  particular  government  ;  and  it  was  isned 
before  the  Buenos  Ayrean  declarations  of  independence,  ai 
while  all  the  acts  of  the  authorities  there  were  in  the  name  d 
the  king  of  Spain. 

During  the  pei^ibd  while  this  government  declined  to  receive 
Mr.  Onis  as  the  minbter  of  Spain,  no  consul  received  an  en- 
quatur  under  a  commission  from  the  same  authority.  The  Spa- 
nish consuls  who  had  been  received  before  the  contest  in  the 
government  of  Spain  had  arisen,  were  suffered  to  contiane  tk 
exercise  of  their  functions,  for  which  no  new  recognitioa  wai 
necessary.  A  similar  remark  may  be  made  with  regard  to  tbe 
inequality  alleged  by  Mr.  De  Forest,  to  result  from  the  adnis- 
sion  of  Spanish  consuls,  officially  to  protect  before  our  tribonah 
the  rights  of  Spanish  subjects  generally,  while  he  is  not  admit- 
ted to  the  same  privileges  with  regard  to  those  of  tbe  citizens 
of  Buenos  Ayres.  The  equality  of  rights  to  which  tbe  two  par- 
ties to  a  civil  war  are  entitled  in  their  relations  with  neotnl 
powers,  does  not  extend  to  the  rights  enjoyed  by  one  of  them, 
by  virtue  of  treaty  stipulations  contracted  before  the  war ;  nei- 
ther can  it  extend  to  rights,  the  enjoyment  of  which  essentially 
depends  upon  the  issue  of  the  war.  That  Spain  is  a  sovereiga 
and  independent  power,  is  not  contested  by  Buenos  Ayres,  and 
is  recognized  by  the  United  States,  who  are  bound  by  treaty  to 
receive  her  consuls.  Mr.  De  Forest's  credential  letter,  asb 
that  he  may  be  received  by  virtue  of  a  stipulation  in  supposed 
articles  concluded  by  Mr.  Wortbington,  but  which  he  was  not 
authorized  to  make  ;  so  that  the  reception  of  Mr.  De  Forest, 
upon  the  credential  on  which  he  founds  his  claim,  would  tmplj 
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«  recognition,  not  only  of  the  government  of  the  aapreme  di- 
rector, Pueyrredon,  but  a  compact  as  binding  upon  the  United 
States,  which  it  a  mere  nullity. 

Consuls  are,  indeed,  receired  by  the  government  of  the 
United  States,  from  acknowledged  sorereign  powers,  with  whom 
they  have  no  treaty.  But  the  exequater  for  a  consul  general 
can  obviously  not  be  granted,  without  recognizing  the  autho-^ 
rity  from  whom  his  appointment  proceeds  as  sovereign.  "  The 
consul,"  says  Vattel,  (book  2.  chap.  2.  §  24.)  **  is  not  a  pub- 
lic minister  ;  but  a$he  is  charged  veith  a  commuiion  from  his 
stnereigUf  and  received  in  that  quality  by  him  where  he  re- 
sides, he  should  enjoy,  to  a  certain  extent,  the  protection  of 
the  law  of  nations." 

If,  from  this  state  of  things,  the  inhabitants  of  Buenos  Ayres 
cannot  enjoy  the  advantage  of  being  officially  represented  before 
the  courts  of  the  United  States,  by  a  consul,  while  the  subjects  of 
Spain  are  entitled  to  that  privilege,  it  is  an  inequality  resulting 
from  the  nature  of  the  contest  in  which  they  are  engaged,  and 
not  from  any  denial  of  their  rights,  as  parties  to  a  civil  war. 
The  recognition  of  them,  as  such,  and  the  consequent  admission 
of  their  vessels  into  the  ports  of  the  United  States,  operates 
with  an  inequality  against  the  other  party  to  that  contest,  and 
in  their  favour. 

It  was  stated  in  conversation  to  Mr.  De  Forest,  and  after- 
wards in  the  note  of  the  31st  of  December,  that  it  would  be  desi- 
rable to  the  United  States  to  understand  whether  Buenos  Ayres 
itself  claims  an  entire,  or  only  an  imperfect  independence. 
That  the  necessity  of  an  explanation  upon  this  point  arose 
from  the  fact,  that  in  the  negociation  of  the  supposed  article 
with  Mr.  Worthington,  the  supreme  director  had  declined  con- 
tracting the  engagement,  though  with  the  offer  of  reciprocity, 
that  the  United  States  should  enjoy  at  Buenos  Ayres  the  ad- 
vantages and  privileges  of  the  most  favoured  nation.  That  the 
reason  given  by  him  for  refusing  such  an  engagement  was,  that 
Spain  having  claims  of  sovereignty  over  Buenos  Ayres,  the 
right  must  be  reserved,  of  granting  special  favours  to  her  for 
renouncing  them,  which  other  nations,  having  no  such  claims 
to  renounce,  could  not  jusUy  expect  to  obtain.    Without  die- 
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States  must  thereby  necessarily  be  the  first  to  grant  the  u- 
knowledgment,  yet  he  declined  inserting  in  it  an  article,  secur- 
ing to  each  party,  in  the  ports  of  the  other,  the  ad?anta^  oi* 
the  most  faroured  nation.  It  is,  nevertheless,  in  confonutjto 
one  of  ^ose  same  articles,  that  Mr.  De  Forest  claimed  to  be 
received  in  the  formal  character  of  consnl  general. 

With  regard  to  the  irregularities  and  excesses  commitled  bf 
armed  vessels,  sailing  under  the  flag  of  fiaenos   Ajrres,  coa* 
plained  of  in  the  note  of  the  Ist  of  January,  it  was  not  expectei 
that  Mr.  De  Forest  would  have  the  power  of  restraining  thea, 
otherwise  than  by  representing  them  to  the  sapreme  director, 
in  whom  the  authority  to  apply  the  proper  remedy  is  sappoied 
to  be  vested.     The  admission  of  Mr.  De  Forest,  in  the  charac- 
ter of  consul  general,  would  give  him  no  additional  mean  of 
suppressing  the  evil.     Its  principal  aggravation  arises  fron  the 
circumstance,  that  the  cruizers  of  Buenos  Ajres  are  alnoit, 
if  not  quite,  universally  manned  and  ofiicered    by  IbreigDen, 
having  no  permanent  connection  with  that  country,  or  ioteitft 
in  its  cause.     But  the  complaint  was  not  confined  to  the  ma- 
conduct  of  the  cruizers.     It  was  stated  that  blank  cnmntiiitrr 
for  privateers,  their  commanders,  and  officers,  had  been  trani- 
mitted  to  this  country,  with  the  blanks  left  to  be  filled  up  bere» 
for  fitting  out,  arming,  and  equipping  them,  for  purposes  pro- 
hibited by  the  laws  of  the  United  States,  and  in  violatioo  of  the 
law  of  nations.     It  was  observed  that  this  practice,  being  alike 
irreconcilable  with  the  rights  and  the  obligations  of  the  United 
States,  it  was  expected  by   the  President,  that  being  made 
known  to  the  supreme  director,  no  instance  of  it  would  again 
occur  hereaAer.     No  reply  to  this  part  of  the  note  has  been 
made  by  Mr.  De  Forest,  for  it  is  not  supposed  that  he  meant  to 
disclaim  all  responsibility  of  himself,  or  of  the  government  of 
Buenos  Ayres,  concerning  it,  unless  his  character  of  coosal 
general  should  be  recognized.     As  he  states  that  he  has  tranf- 
mitted  a  copy  of  the  note  itself  to  Buenos  Ayres,  the  expecta- 
tion may  be  indulged,  that  the  exclusive  sovereign  authority  of 
the  United  States,  within  their  own  jurisdiction,  will  hereafter 
be  respected.     All  which  is  respectfully  submitted. 

JOHN  qUINCY  ADAMS. 

Bepartment  of  State,  Jaanaiy  38, 1819. 
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ri^t  to  grant  hereafter  special  fiiTOurs  to  Spain,  for  the  renon* 
ciatioD  of  her  claims  of  sovereignty,  left  it  anoertain  whether 
the  independence  of  Buenos  Ayres  would  be  complete  or  im- 
perfect, and  it  was  suggested  with  a  view  to  give  the  opportu- 
nity to  the  supreme  director  of  explaining  his  intention  ia 
this  respect,  and  to  intimate  to  him,  that  while  such  an  indefi- 
nite right  was  reserved,  an  acknowledgment  of  independence 
must  be  considered  as  premature.  This  caution  was  thought 
the  more  necessary,  inasmuch  as  it  was  known,  that  at  the  satne 
time,  while  the  supreme  director  was  insisting  on  thid  reserva- 
tion, a  mediation  between  Spain  and  her  colonies  had  been 
solicited  by  Spain,  and  agreed  to  by  the  five  principal  powers 
of  Europe,  the  basis  of  which  was  understood  to  be  a  compro- 
mise between  the  Spanish  claim  to  sovereignty,  and  the  colonial 
claim  to. independence. 

Mr.  De  Forest  was  understood  to  have  said,  that  the  Con- 
gress at  Tucuman  had  determined  to  ofier  a  grant  of  special 
privileges  to  the  nation  which  should  be  the  first  to  acknow- 
ledge the  independence  of  Buenos  Ayres.  He  stated  in  his 
notes,  that  he  knew  nothing  of  any  such  resolution  by  that  Con- 
gress, but  that  it  was  a  prevailing  opinion  at  Buenos  Ayres,  and 
his  own  opinion  also,  that  such  special  privileges  would  be 
granted  to  the  first  recognizing  power,  if  demanded.  It  has 
invariably  been  avowed  by  the  government  of  the  United 
States,  that  they  would  neither  ask  nor  accept  of  any  special 
privilege  or  advantage  for  their  acknowledgment  of  South 
American  independence ;  but  it  appears  that  the  supreme  di- 
rector of  Buenos  Ayres,  far  from  being  prepared  to  grant  spe- 
cial favours  to  the  United  States  for  taking  the  lead  in  the  ac- 
knowledgment, declined  even  a  reciprocal  stipulation,  that  they 
should  enjoy  the  same  advantages  as  other  nations.  Nor  was 
this  reservation,  as  Mr.  De  Forest  supposes,  defeasible,  by  the 
acknowledgment,  on  the  part  of  the  United  States,  of  South 
American  independence.  The  supreme  director  could  not  be 
%porant,  that  it  was  impossible  for  this  government  to  ratify 
the  articles  prepared  by  his  authority  with  Mr.  Worthington, 
and  yet  to .  withhold  the  acknowledgment  of  independence. 
He  knew  that  if  that  instrument  should  be  ratified,  the  United 
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to  be  accredited  by  this  government  as  the  consul  genenl  of 
the  United  Provinces  of  South  America,  fbanding  mj  claim  ob 
the  credentials  froiti  mj  government,  in  the  month  of  Msj  hit 

The  information  recently  acquired  hj  this  gorenunent,  re- 
specting the  provinces  of  Sooth  America,  1  presume  hai  eiii- 
Uished  the  fact  beyond  doubt,  that  Buenos  Ayres,  their  c^dl, 
and  a  large  portion  of  their  territory,  are,  and  have  beei,6«e 
and  independent  of  the  government  of  Spain,  Ar  more  tba 
eight  years ;  and  possess  ample  ability  to  support  their  mk- 
pendence  in  future.  That  a  regular  system  of  gorerameot  is 
established  by  their  inhabitants,  who  show  themselves,  by  tbe 
wisdom  of  their  institutions,  sufficiently  enlightened  for  seM^ 
goTemment ;  and  that  they  look  tip  to  this  great  repoblie  « 
a  model,  and  as  to  their  islder  sister,  from  whose  sysapathies  aod 
friendship,  they  hope  and  expect  ordinary  protection  at  least 

The  messages  of  the  President  of  the  United  States,  as  wefl 
the  last  as  the  present  year,  have  created  a  general  belief,  that 
the  United  States  have  placed  us  on  an  equal  footing  with  Spain, 
as  it  respects  our  commercial  operations  ;  but.  Sir,  it  is  ibnnd 
not  to  be  the  case.     A  consul  of  Spain  is  known  and  respected 
as  such  by  your  tribunals  of^  justice,  which  enables  him,  ez^ 
€10,  to  protect  and  defend  the  interests  of  his  countryneB. 
Whereas,  the  verbal  permission  1  have  to  act  in  the  duties  of 
iny  office,  will  not  avail  in  your  tribunals  ;  and  a  number  of  in- 
stances have  already  occurred,  where  the  property  of  nij  ab- 
sent fellow  citizens  has  been  jeopardized,  for  want  of  a  legaDy 

authorized  protector.     The  case  of  the  Spanish  schooner , 

a  prize  to  our  armed  vessels  Buenos  Ayres  and  Yucuman^  whick 
was  brought  into  Scituate,  some  time  since,  by  her  mutjaooi 
crew,  after  having  murdered  the  captain  and  mate,  by  throwing 
them  overboard,  is  a  striking  instance  of  the  necessity  of  there 
being  resident  here  an  accredited  agent,  to  superintend  the 
commercial  concerns  of  South  America  ;  and  without  such  ac- 
credited agent,  our  citizens  cannot  be  considered  as  completely 
protected  in  their  rights. 

I  request  you,  sir,  to  lay  this  communication  before  the  Pre- 
sident of  the  Uoited  States,  as  early  as  may  be  convenient,  and 
to  assure  him,  that  1  duly  appreciate  the  friendly  reception  I 
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met  with  from  his  government,  on  my  arriral  in  this  country ; 
and  that,  as  circumstances  hare  since  materially  altered,  i  have 
no  doubt  but  I  shall  receive  his  permission  to  act,  in  the  accus- 
tomed form. 

While  I  remain,  with  the  highest  consideration  and  respect. 
Sir,  your  most  obedient  servant,  D.  C.  DE  FOREST, 

Georgetown,  Dec.  8. 
Tkt  konourabU  John  Q.  Adams,  Secretary  <(f  State, 

No.  6.    Mr.  De  Forest  to  the  Secretary  of  Sute. 

I  took  the  liberty,  on  the  9th  inst  of  addressing  a  note  to  Mr. 
Secretary  Adams,  requesting  to  be  accredited  as  the  consul  ge- 
neral of  the  United  Provinces  of  South  America ;  and  have 
now  the  honour  of  informing  Mr.  Adams,  that  I  have  lately  re- 
ceived an  official  communication  from  the  government  of  Bue- 
nos Ayres,  directing  me  to  inform  the  government  of  this  coun- 
try, that  the  supposed  conspiracy  against  the  person  of  the 
supreme  director,  proves  to  have  originated  with  an  obscure 
and  disappointed  individual  ;  who,  .to  gain  adherents,  pretend- 
ed to  be  connected  with  people  of  the  first  respectability  and 
influence,  several  of  whom  he  named,  but  who  have  con* 
vinced  the  government  that  they  had  no  knowledge  whatever 
of  his  base  project. 

The  supreme  director,  anxious  to  do  away  any  unfavourable 
impressions  which  the  report  of  such  an  affair  might  cause  at 
this  distance,  has  ordered  me  to  assure  the  President  of  the 
United  States,  that  the  government  of  South  America  was  never 
more  firmly  supported,  nor  its  prospects  more  brilliant,  than  at 
the  present  time. 

I  have  the  honour,  &c. 
(Signed,)  DAVID  C.  DE  FOREST. 

Georgetown,  December  12,  1818. 

No.  7.    Mr.  Adams  to  Mr.  De  Forest 

Mr.  Adams  presents  his  compliments  to  Mr.  De  Forest,  and 
has  the  honour  of  assuring  him,  by  direction  of  the  President 
of  the  United  States,  of  the  continued  interest  that  he  takes  in 
the  welfare  and  prosperity  of  the  provinces  of  La  Plata,  and  of 
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his  disposition  to  recognize  the  independent  government  of  Ba- 
enos  Ayres,  as  soon  as  the  time  shall  have  arrived,  Trhcn  tlui 
step  may  be  taken  with  advantage  to  the  interests  of  Sootk 
Auierica,  as  well  as  of  the  United  States. 

In  the  mean  time,  he  regrets  an  exeqaatar  to  Mr.  De  Forest, 
as  consnl  general  of  the  United  Provinces  of  South  Anerica, 
cannot  be  issued,  for  reasons  stated  in  part  by  the  PreadcDt, 
in  liis  message  to  Congress,  at  the  coDomeDcement  of  the  pre- 
sent session  ;  and  further  explained  to  Mr.  De  Forest  bj  Mr. 
Adams,  in  the  conversation  which  he  has  had  the  honour  of 
holding  with  him.  Mr.  De  Forest  must  have  seen,  that  m 
privileges  which  may  be  attached  to  the  consular  character, 
cannot  avail  in  the  judicial  tribunals  of  this  country,  to  infloeQCe 
in  any  manner  the  administration  of  justice  ;  and  with  regard 
to  the  schooner  brought  into  Scituate,6uch  measures  have  bcea 
taken,  and  will  be  taken,  by  the  authorities  of  the  United  States, 
as  are  warranted  by  the  circumstances  of  the  case,  and  by  the 
existing  laws. 

With  respect  to  the  acknowledgment  of  the  government  of 
Buenos  Ayres,  it  has  been  suggested  to  Mr.  De  Forest,  that, 
when  adopted,  it  will  be  merely  the  recognition  of  a  fact,  with- 
out pronouncing  or  implying  an  opinion  with  regard  to  the  cxuitt 
of  the  territory  or  provinces  under  their  authority,  and  parti- 
cularly without  being  understood  to  decide  upon  their  claim  to 
control  over  the  Banda  Oriental,  Santa  Fe,  Paraguay,  or  any 
other  provinces  disclaiming  their  supremacy  or  dominion.  It 
was  also  observed,  that  in  acknowledging  that  government  as 
independent,  it  would  be  necessary  for  the  United  States  (o 
understand  whether  Buenos  Ayres  claims  itself  an  entire  or 
only  an  imperfect  independence.  From  certain  transactions 
between  persons  authorized  by  the  supreme  director,  and  an 
agent  of  the  United  States,  (though  unauthorized  by  their  go- 
vernment,) after  the  declaration  of  independence  by  the  Con- 
gress at  Tucuman,  and  within  the  last  year,  it  appears  that  the 
supreme  director  declined  contracting  the  engagement,  that  the 
United  States  should  hereafter  enjoy  at  Buenos  Ayres  the  ad- 
vantages and  privileges  of  the  most  favoured  nation,  althoagh 
with  the  offer  of  a  reciprocal  stipulation  on  the  part  of  the  I'ni- 
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ted  States.     The  reason  assigned  by  the  sapreme  director  was, 
that  Spain,  having  claims  to  the  sovereignty  of  Buenos  Ayres, 
special  privileges  and  advantages  might  nltimately  be  granted 
to  the  Spanish  nation,  as  a  consideration  for  the  renunciation  of 
those  claims.     It  is  desirable  that  it  should  be  submitted  to  the 
consideration  of  the  government  of  Buenos  Ayres,  whether, 
while  such  a  power  is  reserved,  their  independence  is  com- 
plete ;  and  how  far  other  powers  can  rely,  that  the  authority 
of  Spain  might  not  be  eventually  restored.     It  has  been  stated 
by  Mr.  De  Forest,  that  the  Congress  at  Tucuman  had  passed  a 
resolution,   to  offer  special  advantages    to  the  nation   which 
should  first  acknowledge  their  independence, «^upon  which  the 
question  was  proposed,  whether  such  a  resolution,  if  carried 
into  effect,  would  not  be  rather  a  transfer  of  dependence  from 
one  nation  to  another,  than  the  establishment  of  independence  ? 
rather  to  purchase  support  than  to  obtain  recognition  ?  The  Uni- 
ted States  have  no  intention  of  exacting  favours  of  Buenos  Ayres 
for  the  acknowledgment  of  its  independence  ;  but  in  acknow- 
ledging it,  they  will  expect  either  to  enjoy,  in  their  intercourse 
with  it,  the  same  privileges  and  advantages  as  other  foreign  na- 
tions, or  to  know  precisely   the  extent  and  character  of  the 
benefits  which  are  to  be  allowed  to  others,  and  denied  to  them. 
It  should,  indeed,  be  known  to   the  supreme   director,  that, 
while  such  an  indefinite  power  is  reserved  of  granting  to  any 
nation  advantages  to  be  withheld  from  the  United  States,  an  ac- 
knowledgment of  independence  must  be  considered  premature. 
In  adverting  to  these  principles,  it  was  observed  to  Mr.  De 
Forest,  that  their  importance  could  not  but  be  peculiarly  felt  by 
the  United  States,  as  having  been  invariably  and  conspicuously 
exemplified  in  their  own  practice,  both  in  relation  to  the  coun- 
try whose  colony  they  had  been,  and  to  that  which   was   the 
first  to  acknowledge  their  independence.    In  the  words  of  their 
declaration,  issued  on   the  4th  of  July,   1776,  they  resolved 
thenceforth  **  to  hold  the  British  nation,  as  they  hold  the  rest  of 
mankind^  enemies  in  war,  in  peace  friends  ;"  and  in  the  treaty 
of  amity  and  commerce,  concluded  on  the  6th  of  February, 
1778,  between  the  United  States  and  France,  being  the  first 
acknowledgment  by  a  foreign  power  of  the  independence  o£ 
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tke  United  States,  and  the  first  treaty  to  which  they  werea 
party,  the  preamble  declares,  that  the  king  of  France  and  tht 
United  States,  "  willing  to  fix,  in  an  equitable  and  pemaMiit 
manner,  the  rules  which  ought  to  be  followed  relatire  to  tks 
correspondence  and  commerce  which  the  two  fiarties  deiire  t§ 
establish  between  their  respective  countries,  states,  and  iqW 
jects,  have  judged  that  the  said  end  could  not  be  better  obtttsed, 
than  by  taking  for  the  basis  of  their  a^eement  the  most  per- 
fect equality  and  reciprocity,  and  bj  carefully  avoiding  dl 
those  burthensome  preferences,  which  are  usually  soared  of 
debate,  embarrassment,  and  discontent ;  by  leaving  also  eacb 
party  at  liberty  to  make,  respecting  commerce  and  navigstioQ, 
those  interior  regulations  which  it  shall  find  most  convenieotto 
itself;  and  by  founding  the  advantage  of  commerce  solely  apos 
reciprocal  utility,  and  the  just  rules  of  free  interconrse ;  rt- 
serving  withal  to  each  party  the  liberty  of  admitting,  at  its  plea- 
sure, other  nations  to  a  participation  of  the  same  advantage." 

In  the  second  article  of  the  same  treaty,  it  was  aho  stipo* 
lated,  that  neither  the  United  States  nor  France  shonkl  liieoce- 
forth  grant  any  particular  favour  to  other  nations,  in  respect  of 
commerce  and  navigation,  which  should  not  immediatelj  be* 
come  common  to  the  other  nations,  freely,  if  the  concessioo  was 
free,  or  for  the  same  compensatioo,  if  conditional. 

In  answer  to  Mr.  De  Forest's  note  of  the  12th  instant,  Mr. 
Adams  has  the  honour  of  assuring  liim,  that  the  President  has 
received  with  much  satisfaction  the  information  contained  in  it ; 
and  will  derive  great  pleasure  from  every  event  which  shall 
contribute  to  the  stabihty  and  honour  of  the  government  ofBo- 
enos  Ayres. 

Mr.  Adams  requests  Mr.  De  Forest  to  accept  the  assurance 
of  his  distinguished  consideration. —  Washington ^  Dec.  31,  1818. 

No.  8.    Mr.  Adams  to  Mr.  De  Forest. 

Mr.  Adams  presents  his  compliments  to  Mr.  De  Forest,  and 
in  reference  to  the  case  of  the  schooner  brought  into  Scitnate, 
mentioned  in  Mr.  De  Forest's  communication  of  the  9th  inst  as 
well  as  to  several  others  which  have  occurred  of  a  similar  cha- 
racter, requests  him  to  hate  the  goodness  to  impress  upon  the 
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government  of  Buenos  Ayres,  the  necessity  of  taking  measures 
to  repress  the  excesses  and  irregularities  coomiitted  by  m&ny 
armed  vessels,  sailing  under  their  flag,  and  bearing  their  com- 
missions. The  government  of  the  United  States  have  reason  to 
believe  that  many  of  these  vessels  have  been  fitted  out,  armed^ 
equipped,  and  manned  in  the  ports  of  the  United  States,  and  ia 
direct  violation  of  their  laws. 

Of  the  persons  composing  the  prize  crew  of  the  vessel  at 
Scituate,  and  now  in  confinement  upon  charges  of  murder  and 
piracy,  it  is  understood  that  three  are  British  subjects,  and  on^ 
a  citizen  of  the  United  States.  It  is  known  that  commissions  for 
private  armed  vessels,  to  be  fitted  out,  armed,  and  manned  in 
this  country,  have  been  sent  from  Buenos  Ayres  to  the  United 
States,  with  the  names  of  the  vessels,  commanders,  and  officers, 
in  blank,  to  be  filled  up  here,  and  have  been  offered  to  the 
avidity  of  speculators,  stimulated  more  by  the  thirst  for  plun- 
der than  by  any  regard  for  the  South  American  canse. 

Of  such  vessels,  it  is  obvious  that  neither  the  captains,  offi* 
cers,  nor  crews,  can  have  any  permanent  connection  with  Bu»- 
enos  Ayres,  and  from  the  characters  of  those  who  alone  could 
be  induced  to  engage  in  such  enterprizes,  there  is  too  much 
reason  to  expect  acts  of  atrocity,  such  as  those  alleged  against 
the  persons  implicated  in  the  case  of  the  vessel  at  Scituate. 

The  President  wishes  to  believe  that  this  practice  has  been  - 
without  the  privity  of  the  government  of  Buenos  Ayres,  and  he 
wishes  their  attention  may  be  drawn  to  the  sentiment,  that  it  is  in* 
compatible  both  with  the  rights  and  the  obligations  of  the  United 
States — with  their  rights,  as  an  offensive  exercise  of  sovereign 
authority  by  foreigners,  within  their  jurisdiction,  and  without 
their  consent — with  their  obligations,  as  involving  a  violation 
of  the  neutrality  which  they  have  invariably  avowed,  and  which 
it  is  their  determination  to  maintain.  The  President  expects, 
from  the  friendly  disposition  manifested  by  the  supreme  direc* 
tor  towards  the  United  States,  that  no  instance  of  this  cause  of 
complaint  will  hereafter  be  given. 

Mr.  Adams  requests  Mr.  De  Forest  to  accept  thq  renewed 
assurances  of  his  distinguished  consideration. 

WasbiostOD,  Jan.  1, 1819. 
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No.  9. 

Sir— It  18  not  my  inteDtion  to  giFe  any  onnecesaarj  troiiirfeto 
the  department  of  state  ;  but  haFinghad  the  honour  of  reedf- 
ing  two  notes  from  Mr.  Secretary  Adams,  oo  the  4th  ioitat, 
dated  December  3l8t,  and  January  Ist,  some  ezplanatioa  ap 
pears  to  be  necessary. 

In  the  first  place,  I  do  not  suppose  '<  that  any  phTflcset 
which  may  be  attached  to  the  consular  character,  can  afalb 
the  judicial  tribunals  of  this  country,  to  inflaence,  in  aay  av* 
ner,  the  administration  of  justice."      Bat,    I  suppose,  tbal  i 
consul  duly  accredited  is,  ex  officio^  the  legal  repreaeotalife  «f 
his  fellow  citizens,  not  otherwise  represented  by  an  eipres 
power :  and  that  the  tribunals  of  justice  do,  and  will,  aAwif  the 
legality  of  such  representation.    Mr.  Adams  has  misondentosd 
me  in  another  obsenration,  which  was  in  substance,  that  tbeie 
was  a  general  opinion  prevailing  at  Bnenoa  Ayres,  that  the 
power  first  recognizing  our  independence,  would  expect  sooe 
extraordinary  privilege  or  advantage  therefor  ;  and  that^isiw 
opbion,  the  government  of  Buenos  Ayres  would  readilvfmit 
it  if  demanded.     I  know  nothing,  however,   of  any  cesohition 
having  been  passed  on  this  subject  by  the   Congress  at  Tq- 
cuman. 

It  appears,  from  the  relation  of  a  fact  in  Mr.  Adams's  note  of 
the  Slst  ultimo,  that  the  government  of  Buenos  Ayres  liad  inti- 
mated a  desire  (in  the  course  of  a  negotiation  with  an  agent  o!* 
the  United  States)  to  reserve  the  right  of  gran  ting  more  extraor- 
dinary privileges  to  Spain,  on  the  settlement  of  a  general  peace, 
which  must  appear  to  every  one  contrary  to  their  inclination,  as 
well  as  interest ;  and  it  can  be  accounted  for  only  by  sopposio^ 
that  the  proposition  of  the  United  States'  agent  was  mere!/  of 
a  temporary  nature,  and  did  not  extend  to  an  acknowledgment 
by  the  United  States,  of  the  independence  of  South  America 
which  act,  I  am  confident,  would  have  rendered  any  such  le- 
servation  altogether  unnecessary  in  the  opinion  of  the  goren- 
ment  of  Buenos   Ayres,  who  must  have  seen  that  they  were 
treating  with  an  unauthorized  person,  and  must  have  thougbt 
it  good  policy  at  this  time  to  suggest  such  an  idea.     Indeed, 
were  the  government  of  Buenos  Ayres  to  pursue  that  coorse, 
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tbey  might  plead  the  example  of  a  neighbooring  power,  acknow* 
legged  to  be  iodependent  by  the  l/nited  States ;  aod  its  chief» 
both  illostrioas  and  legitimate.  It  is  well  known  that  the  go- 
vernment of  Brazil  taxes  the  commerce  of  the  United  States 
about  thirty  per  cent,  higher  than  that  of  Great  Britain.  It 
may  be,  that  Great  Britain  is  entitled  to  this  preference,  on  ac* 
count  of  important  services  rendered  by  her  to  the  king  c^ 
Portugal ;  and  permit  me  to  ask  you,  sir,  what  services  could 
be  rendered  to  any  nation  already  in  existence,  so  great  as 
would  be  the  acknowledgment  by  Great  Britain,  or  by  die 
United  States,  of  the  independence  of  South  America  ?  Such 
recognition,  merely,  by  either  of  these  powers,  would  proba- 
bly have  the  immediate  effect  of  putting  an  end  to  the  cruel 
and  destructive  war,  now  raging  between  Spain  and  South 
America,  and  crown  with  never  fading  laurels  the  nation  thus 
first  using  its  influence  in  favour  of  an  oppressed,  but  high 
minded  people. 

The  account  giveA  by  Mr.  Adams,  in  his  note  of  the  1st  in- 
3tant»  respecting  the  irregular  conduct  of  vessels  sailing  under 
the  Buenos  Ayres  flag,  has  caused  me  much  mortification,  Ad 
has  already  been  transmitted  to  my  government  by  the  Platta* 
burgh  ;  as  also  a  copy  of  Mr.  Adams'  frank  and  friendly  com- 
munication of  the  31st  ultimo.  The  supreme  director  will 
certainly  be  desirous  to  adopt  the  most  prompt  and  effica- 
cious measures  within  his  power,  to  remedy  the  evils  complain- 
ed of.  But  pray,  sir,  what  can  he  do  more  than  has  already 
been  done  ?  The  government  of  Buenos  Ayres  have  esta- 
blished the  most  just  rules  and  regulations  for  the  government 
of  their  vessels  of  war,  as  well  as  of  commerce ;  and  have 
sent  me  to  this  country,  invested  with  the  title  and  powers  of 
their  consul  general ;  as  well  as  te  guard  against  any  breach  of 
those  rules  and  regulations,  by  their  citizens  and  vessels  fre- 
quenting these  seas,  and  the  ports  of  these  United  States,  as  to 
protect  them  in  their  rights :  but,  sir,  without  a  recognition  of 
my  powers,  on  the  part  of  the  government,  I  can  have  no 
right  whatever  to  question  any  individual  on  the  subject  of  his 
conduct ;  nor  can  any  responsibility  attach  to  me,  nor  to  my  go* 

Vol.  IV.  H 
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vemmentt  during  such  a  state  of  thiogs,  for  irregularities  cmB' 
mitted.   .  ' 

-  -  A  considerable  number  of  our  seamen   are   foreigners  Kj 
birth,  who  have  yoluiitarily  entered  our  service  ;  therefore,  it 
id  uQt  a  matter  of  surprise,  that,  of  the  mutineers  of  the  prize 
crew  of-  the  vessel  at  Scituate^  three  should  have  been  bon 
Englishmen,  and  one  a  North  American.     It  is,  howcrer,  at 
absolute  fact,  to  which  I  am  personally  knowing,  that  the  cap- 
iors  of  that  prize,  (the  Buenos  Ayres,   and  Tucuman  prifa- 
Xeers,)  were  legally  fitted  out  at  Buenos  Ayres,   early  in  \ht 
4ast  year,  from  which  port  they  sailed  on  a  cruize  off  Cadiz; 
and  it  will  afibrd  the  government  of  South  America  much  satis- 
faction, to  learn  that  the  United  States  will   prosecute  tboae 
mutineers,  and  punish  such  as  are  found  guilty  of  crimes,  accord- 
;ing  to  tlic  laws. 

.  Before  I  close  this  note,  I  beg  leave  to  make  a  few  observa- 
tions in  answer  to  one  of  the  reasons  for  not  accrediting  ise, 
given  by  Mr.  Adams,  by  direction  of  the  President  of  the  Uoi- 
.ted  States,  in  a  conversation  which  I  have  had  the  honoor  of 
holding  with  him,  viz. :  ^*  That  the  act  of  accrediting  me  as 
consul  general,  would  be  tantamount  to  the  formal  acknowledg- 
ment of  the  independence  of  the  government  which  sent  me.'* 
I  do  not  profess  to  be  skilled  in  the  law  of  nations,  nor  of  di- 
plomacy, nor  would  1  doubt  the  correctness  of  any  opinion  ex- 
pressed by  the  President,  for  whose  person  and  character  I 
have  entertained  the  most  profound  respect ;  yet,  1  must  saj, 
that  1  cannot  understand  the  difference  between  the  sending  of 
a  consular  agent,  duly  authorized,  to  Buenos  Ayres,  where  one 
was  accredited  from  this  country,  four  or  five  years  ago,  and  ha> 
continued  ever  since  in  the  exercise  of  the  duties  of  his  office, 
and  the  reception  of  a  similar  agent  here.  I  also  beg  leave  tu 
mention,  that  I  was  in  this  country  soon  aAer  the  arrival  of  the 
present  minister  of  Spain,  the  Chevalier  de  Onis  ;  and  recollect 
to  have  heard  it  observed,  that  being  a  political  agent,  he  was  not 
accredited,  because  the  sovereignty  of  Spain  was  in  dispute  ;  bat, 
that  the*  consuls,  who  acknowledged  the  same  govemmeot, 
(one  of  the  claimants  to  the  sovereignty,  and  the  one  actually 
in  possession  of  it,)  were  allowed  to  exercise  their  functions. 
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](  this  was  the  case  at  that  time,  the  government  of  the  United 
States  must  have  then  had  a  diflferent  opinion  on  this  subject, 
from  what  it  now  has.  Mr.  Adams  will  please  to  bear  in  mind, 
that  I  have  only  solicited  to  be  accredited  as  a  consular  agent, 
having  never  agitated  the  question  of  an  acknowledgment  of  our 
independence  as  a  nation,  which  most  certainly  is  anxiously 
desired  by  the  goverment  and  people  of  South  America,  but 
which  being  a  political  question,  I  have  never  asked. 

Mr.  Adams  will  also  be  pleased  to  accept  the  renewed  assu- 
rances of  my  most  distinguished  consideration  and  respect. 

(Signed)  DAVID  C.  DE  FOREST. 

Georgetown,  January  8, 1819. 

No.  10. 

The  supreme  director  of  the  United  Provinces  of  La  Plata,  to  his  Excel- 
lency the  President  of  the  United  States  of  North  America. 

Most  Excellent  Sir — The  supreme  government  of  these 
provinces  have  long  exerted  their  zealous  efforts  to  establish 
the  closest  and  most  amicable  relations  with  the  United  States 
of  America,  to  which  the  most  obvious  interests  seem  mutually 
to  invite  them.  This  desirable  object  has  hitherto  been  frus- 
trated by  the  events  of  the  times  ;  but  the  moment  appears  at 
length  to  have  arrived,  which  presents  to  the  people  of  these 
provinces,  the  flattering  prospect  of  seeing  their  ardent  wishes 
accomplished.  In  consideration  of  these  circumstances,  and  in 
conformity  with  the  23d  of  the  articles  agreed  upon  with  citi- 
zen William  G.  D.  Worthington,  the  agent  of  your  government 
in  these  provinces,  I  have  nominated  citizen  David  C.  De 
Forest,  their  consul  general  to  the  United  States,  witli  the  pow- 
ers specified  in  his  commission  and  instructions  respectively. 
I  therefore  request  your  excellency  to  grant  him  the  attention 
and  consideration,  which  in  the  like  case  will  be  afforded  to 
the  public  agents  of  your  excellency  resident  in  these  regions. 

I  avail  myself  of  this  renewed  occasion  of  reiterating  to  your 
excellency,  assurances  of  the  sentiments  of  respect  and  consi- 
deration, with  which  1  have  the  honour  to  be,  your  excellency's 
most  obedient  and  most  humble  servant, 

(Signed,)  Jn.  Mr.  DE  PUEYRREDON. 
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THE  PRINCIPAL  MATTERS 


IN  THIS  VOLUME. 


A. 

ADMIRALTY. 

1.  Where  the  pleadings  in  an  admi- 
ralty cause  are  too  informal  and 
defective  to  pronounce  a  final 
sentence  upon  the  merits,  the 
cause  will  be  remanded  by  this 
Court  to  the  Circuit  Court,  with 
directions  to  permit  the  plead- 
ings to  be  amended,  and  for  fur- 
ther proceedings*  .  Hu  Divina 
Pa^toraj  52 

64 

2.  A  collector  of  the  customs,  who 
makes  a  seizure  of  goods  for  an . 
asserted  forfeiture,  and  before' 
the  proceedings  in  rem  are  con- 
summated by  a  sentence  of  con- 
demnation, is  removed  from  of- 
fice, acquires  an  inchoate  right 
by  the  seizure,  which  by  the 
subsequent  decree  of  condem- 
nation gives  him  an  absolute 
Tested  right  to  his  share  of  the 
forfeiture  under  the  collection 
act  of  the  2d  March,  1799,  c. 
128.     Fan  Neti  v.  Buel,       74 

3.  In  a  case  of  civil  salvage,  where 
tmderitf  pecnliar  circnoMlancesy 


the  amount  of  salvage  is  discre- 
tionary, appeals  should  not  be 
encouraged  upon  the  ground  of 
minute  distinctions  of  merit,  nor 
will  the  Court  reverse  the  de- 
cision of  an  inferior  Court,  un- 
less it  manifestly  appears  that 
some  important  error  has  been 
committed.     The  S^^         98 

4.  The  demand  of  the  ship  owner; 
for  freight  and  general  average 
in  such  a  case,  is  to  be  pursued 
against  that  portion  of  the  cargo 
which  is  adjudged  to  the  owners 
of  the  goods,  by  a  direct  libel,  or 
petition ;  and  not  by  a  ckim  in- 
terposed in  the  salvage  eause^ 
Id.  99 

6.  Any  citizen  may  seize  any  pro- 
perty forfeited  to  the  use  of  the 
government,  either  by  the  mu- 
nicipal law,  or  ds  prize,  in  er- 
der  to  enforce  the  forfeiture; 
and  it  depends  upon  the  govern- 
ment whether  it  will  act  upon 
the  seizure  ;  if  it  pcoceeds  to 
enforce  the  forfeiture  by  legal 
process,  this  is  a  sufficient  con- 
fimiatiott  of  the  seizure.  J%e 
CaUdaniM,  100 

6.  The  Admiralty  possesset  a  ge- 
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neral jurisdiction  in  cases  ofsaits 
by  material  men,  in  per  sonata 
and  in  rem.     The  General  Smith ^^ 

438 

7.  Where  the  proceedings  by  ma- 
terial men  is  in  rem  to  enforce  a 
specific  lien,  it  is  incumbent  up- 
on the  party  to  establish  the  ex- 
istence of  such  lien  in  the  par- 
ticular case.     Id.  438.  443 

8.  Where  repairs  have  been  made 
or  necessaries  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the 
port  of  the  State  to  which  she 
does  not  belong,  the  general 
maritime  law  gives  the  party  a 
lien  on  the  ship  itself  for  his  se- 
curity, and  he  may  maintain  a 
suit  in  rem^  in  the  Admiralty,  to 
enforce  his  right.     Id.         443 

9.  But  as  to  repairs  or  necessaries 
in  the  port  or  State  to  which 
the  ship  belongs,  the  case  is  go> 
yeroed  altogether  by  the  local 
law  ;  and  no  lien  is  implied  un- 
less by  that  law.     Id,  443 

10.  By  the  common  law,  material 
men  furnishing  repairs  to  a  do- 
mestic ship  have  no  particular 
lien  upon  the  ship  itself  for  their 
demand.     Id,  443 

11.  A  shipwright  who  has  taken  a 

ship  into  his  possession  to  repair 
it,  is  not  bound  to  part  with  the 
possession  until  he  is  paid  for 
the  repairs.  But  if  he  parts 
with  the  possession  (of  a  domes- 
tic ship,)  or  has  worked  upon 
it  without  taking  possession,  he 
has  no  claim  upon  the  ship  itself. 
Id.  443 

IS.  The  common  law  being  the  law 
of  Maryland  on  this  subject, 
material  men  cannot  maintain  a 
suit  in  rem  in  the  District  Court 
of  Maryland  for  supplies  fur- 
nished to  a  domestic  ship,  al- 
though they  might  have  main- 
tained a  suit  in  personam  in  that 
Conrt.    Id.  443 


See   Duties,   1,  2,  3. 

DOMICIZ^. 
LiCElfSB. 

Practice,  5,  6. 
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ALIEN. 


1.  An  alien  may  take  an  estate  ia 
lands  by  the  act  of  the  parties, 
as  by  purchase  ,  but  he  caooot 
take  by  the  act  of  the  law,  asbj 
descent.      Orr  t.  Hodgson^  453 

2.  Where  a  person  dies,  leafiof  i^- 
sue,  who  are  aliens,  the  latter 
are  not  deeined  his  heirs  ia  lav : 
but  the  estate  ilescends  to  the 
next  oi  kin  who  have  an  ioben- 
table  blood,  in  the  same  nua- 
ner  as  if  no  such  alien  issoe 
were  in  existence.     Id. 

3.  The  6th  article  of  the  treaty  of 
peace  of  1 783,  between  the  rni- 
ted  States  and  Great  Britain, 
completely  protected  the  titl« 
of  British  subjects  to  lands  in 
the  United  States,  which  woqM 
have  been  liable  to  forfeiture, 
by  escheat,  for  the  defeat  of  ali- 
enage. That  article  wa<  not 
meant  to  be  confined  to  cooi:- 
cationsytire  belli.     Id, 

4.  The  9th  article  of  the  treatj  of 

1794,  between  the  UnitcdStates 
and  Great  Britain,  applies  to  tbe 
title  of  the  parties,  whatever  it 
is,  and  gives  it  the  same  legal  va- 
lidity as  if  the  parties  were  citi- 
zens. It  is  not  necessary  that 
they  should  show  an  actual  pos- 
session or  seizin,  bat  only  that 
the  title  was  in  them  at  the  time 
the  treaty  was  made.     Id. 

5.  The  9th  article  of  the  treaty  of 
1794,  did  not  mean  to  include 
any  other  persons  than  such  n 
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were  British  anbjects  or  citizens 
of  the  United  States.     Id. 

Sec    Chancbrv,  29. 

AMENDMENTS. 

See    Admiralty^  1. 

BANKRUPT. 

See    CoNSTiTUTioiTAL  Law,  1,2.  6. 
Lex  Loci. 

CHANCERY. 

1.  In  1790,  S.  H.  a  citizen  of  Vir- 
ginia, made  his  last  Hill,  coa- 
taining  the  following  bequest : 
**  Item,  what  shall  remain  of  my 
military  certificates  at  the  time 
of  my  death,  both  principal  and 
interest,  I  give  and  bequeath  to 
The  Baptist  Association,  that  for 
ordinary  meets  at  Philadelphia 
annually,  which  1  allow  to  be  a 
perpetual  fund  for  the  education 
of  youths  of  the  Baptist  deno- 
mination, who  shall  appear  pro- 
mising for  the  ministry,  always 
giving  a  preference  to  the  de- 
scendants of  my  father^s  family." 

In  1792,  the  Legislature  of  Vir- 
ginia passed  an  act  repealing  all 
English  statutes.  In  1795,  the 
testator  died.  The  Baptist  As- 
sociation in  question  had  existed 
as  a  regularly  organized  body 
for  many  years  before  the  date 
of  his  will  ;  and  in  1 797  was  in- 
corporated by  the  Legislature  of 
Pennsylvania,  by  the  name  of 
"  The  Trustees  of  the  Philadel- 
phia Baptist  Association."  Held, 
that  the  Association,  not  being 
incorporated  at  the  testator's  de- 
cease, could  not  take  this  trust 
as  a  Society,  Baptist  Associa^ 
tion  V.  Hart's  Ex'rs.  1 

2.  The  aboTe  bequest  could  not  be 


taken  by  the  individuals  who 
composed  the  Association  at  the 
death  of  the  testator  ;  the  sub- 
sequent incorporation  of  the  As- 
sociation did  not  give  it  the  ca- 
pacity of  taking  this  bequest ; 
there  are  no  persons  who  could 
entitle  themselves  to  the  benefit 
of  this  legacy,  were  it  not  a  cko' 
rity ;  and  it  is  not  sustainable  in 
this  Court,  as  a  charity.  Aj.28, 29 

3.  Such  a  legacy  would  be  sustain- 
ed in  England.     Id.  29 

4.  The  English  stat.  43d  of  Eliz. 
gives  validity  to  some  devises  to 
charitable  uses,  which  were  not 
valid,  independent  of  that  stat- 
ute.    Id.  31 

5.  Charitable  bequests,  where  no 
legal  interest  is  vested,  and 
which  are  too  vague  to  be 
claimed  by  those  for  whom  the 
beneficial  interest  was  intended, 
cannot  be  established  by  a  court 
of  equity,  exercising  its  ordinary 
jurisdiction,  independent  of  the 
sUt.  43d  Eliz.     Id.  33 

6.  Such  charitable  bequests  cannot 
be  established  by  a  Court  of 
equity,  enforcing  the  preroga- 
tive of  the  king,  as  parens patria^ 
independent  of  the  statate  43d 
Eliz.     Id.  39 

7.  If)  in  England,  a  charitable  be- 
quest of  this  nature,  could  be 
enforced  by  virtue  of  the  king's 
prerogative  as  parens  patrite, 
Quaere,  How  far  this  principle 
is  applicable  in  the  Courts  of  the 
United  States  ?    Id.  50 

8.  Note  on  Charitable  Bequests* 
Appendix,  Note  I.  3 

9.  The  rudiments  of  the  law  of  cha- 
rities derived  from  the  Roman 
law.     Id.  3 

10.  The  statute  of  the  43d  Eliz.  c. 
4,  the  principal  source  of  the 
law  of  charities.     Id.  6 

11.  No  cases  are  considered  as  cha-* 
ritable  unless  they  fall  withis 


§4 


INDEJL 


the  wordi    or  iBtent  of   die 
■lilaCe.    M.  6 

12.  Modet  of  relief  mder  die  tUt- 
v^.    Ed.  7  22. 

15.  Wint  charities  are  wittm  die 
alaliite.    U.  9 

14*  Mode  of  coMtraing  charitable 
heqaests.    LL  9  23. 

16.  Hoir  £v  a  Coort  of  eqoity  nttinf 
■I  oae  joHsdidioD  can  execute 
charitable  be<iaeils  for  foreign 
etjccti  in  another  jorisdictioo. 
EL  17 

16.  Mode  of  adminiatering  charitiet 

in  Chancery.    M.  19 

17.  ReaMdy  for  miaappiication  of 
ettuitf  foods.     M.  21 

It.  The  CircoitCoQrts  of  the  Union 
*liaTe  chancery  jurisdiction  in  24. 
every  State ;  they  hare  the  same 
chancenr  powers,  and  the  same 
fvles  oTdecision  in  eqaity  cases  25. 
in  dl  die  States.  Umiied  Staits 
r.BmlaMd^  108.  Ii5 

f9i  The  Circnit  Conrt  has  jarisdic- 
tioB,  on  a  bill  in  equity  filed  by  26. 
the  United  States  against  the 
debtor  of  their  debtor,  they 
ctuming  a  priority  ander  the 
net  of  1799,  c.  128.  s.  65.  not- 
withstanding  the  local  law  of  the 
Scale  where  the  suit  is  i>roQght 
allows  a  creditor  to  proceed 
against  the  debtor  of  his  debtor 
by  a  peculiar  process  at  law. 
Id.  115 

SO.  Upon  a  bill  in  equity  filed  by  the 
United  States,  proceeding  as  or- 
Aiary  creditors  against  the 
debtor  of  their  debterfor  an  ac- 
coont,  &C.  the  ongioal  debtor 
to  the  United  States  ought  to  be 
made  a  party,  and  the  account 
taken  between  him  and  his 
debtor.     Id.  117 

21.  The  equitable  lien  of  the  vendor 
of  land,  for  unpaid  purchase  mo- 
ney, is  waived  by  any  act  of  the 
parties  sbowii^  that* the  hen  is 
not  intended  to  he  retuncd,  as 


the 

▼.  GUmam^  2^  ^ 

An  ezprean  oootract  that  the  Ees 
ahall  be  waived  to  a  ceHaia  ex- 
tent, is  a  waiTer  of  the  bes  to 
any  greater  extent,  li.  390 
Where  the  deed  itadf  rewiasa 
escrow  aotil  the  first  pefwes^ii 
made,  and  is  then  dehrered « 
the  deed  of  the  party,  md  tk 
vendor  connents  to  rd^  upon  dte 
negotiable  notes  of  the  perck»- 
er  endoiaed  by  third  peneoi. 
lor  the  reaidoe  of  the  porchae 
money,  this  is  soch  a  sepmle 
aecari^  aa  eztingnishes  tk 
liea.     U.  2S0 

Note  on  die  rabject  of  liea  od 
land  for  napaid  porchase  as 
ney.     id.     Note  a,  iSz 

Bill  for  resciodii^  a  contract^ 
the  nie  of  ianda,  on  the  growd 
of  defect  of  title,  disBissed  vith 
costs.     Orr  w.  Hodgwom.      453 
Under  the  registry  act  of  Okio. 
which    provides    that    certaa 
deeds  **  shaD  he  recorded  in  die 
coonty  in  which  the  landf ,  tene- 
ments,  and  hereditament?,  «o 
conveved  or  affected,  shall  be 
situate,  within  one  vear  after tbe 
day  on  which  soch  deed  or  coo- 
veyance    was   execnted ;    lad, 
unless  recorded  in  the  manner 
and  within  the  time  aforesaid. 
shaU    be     deemed    fraodulent 
against  any  subsequent  bonandt 
purchaser,  without   knowled^ 
of  the  existence  of  soch  fonner 
deed  of  conveyance.'^ — Land; 
lying  in  Jefferson  county  wert 
conveyed  by  deed  ;  and  a  d€w 
county,  called  Tuscarora  coun- 
ty, was  erected  partly  from  Jef- 
ferson, after  the  execution  and 
beibre  the  recording  of  the  deed, 
hich  new  county  the  land? 
included,  and    the  deed 
recorded    in    Jeffiersoa  ^ 
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Held,  that  the  registry  was  net 
safficient  either  to  preserve  its 
legal  priority,  or  to  give  it  the 
equity  arising  from  constmct* 
ive  notice.     Astor  v.  Wells, 

467.  486 

27.  Notice  of  a  prior  incnmbrance 
to  an  agent*  is  notice  to  the  prin- 
cipal.    Id.  487 

^.  Under  the  statute  of  fraudulent 
conveyances  of  Ohio,  which  pro- 
vides that  '*  every  gift,  grant, 
or  conveyance  of  lands,  tene- 
ments, hereditaments,  &c.  made 
or  obtained  with  intent  to  de- 
fraud creditors  of  their  just  and 
lawful  debts  and  damages,  or  to 
defraud  or  deceive  the  person 
or  persons  who  shall  purchase 
such  lands,  &c.  shall  be  deemed 
utterly  void,  and  of  no  effect/*— 
Held,  that  a  bona  fide  purchaser, 
without  notice,  could  net  be  af- 
fected by  the  intent  of  the 
grantor  to  defraud  creditors. 
Id.  487 

29.  A  Court  of  Equity  will  not  de- 
cree the  specific  performance 
of  an  agreement  concerning 
lands,  in  favour  of  aliens  who 
are  incapable  of  holding  the 
estate  to  their  own  use.  Orr 
T.  HodgsoUy  465 

CHARITIES. 

>%e  Chancery,  1,  2,  3,  4,  5,  6,  7,  8, 
9,  10,  n>  12,  13»  14,  16,  19, 
17. 

COLLECTOR, 

Set  Admiralty,  2. 

CONSTITUTIONAL  LAW. 

1.  Since  the  adoptioi^  of  thje  Con- 
Btitiition  of  the  Uiiite4  States,  a 
St^  has  antl^ority  to  pass  a 
bankrupt  law.  proyiiM  iucb 

y^t.  IV.         '  I 


law  does  not  impair  the  obliga* 
tion  of  contracts  within  Uie 
meaning  of  the  constitution, 
art.  1.  s.  10.  and  provided  there 
be  no  act  of  Congress  in  force 
to  establish  a  uniform  system  of 
bankruptcy  conflicting  with  such 
law.     Sturget  t.  Crownifuhieldp 

122.  192 

2.  The  act  of  New- York,  passed 
on  the  3d  of  April,  1811,  (which 
not  only  liberates  the  person  of 
the  debtor,  but  discharges  him 
from  all  liability  for  any  debt 
contracted  previous  to  his  dis- 
charge, on  his  surrendering  hit 
property  in  the  manner  it  pre- 
scribes,) so  far  as  it  attempts 
to  discharge  the  contract,  is  a 
law  impairing  the  obligation  of 
contracts  within  the  meaning  of 
the  constitution  of  the  United 
States,  and  is  not  a  good  plea 
in  bar  of  an  action  brought  upon 
such  contract     Id.       122.  197 

3.  Whenever  the  terms  in  which 
a  power  is  granted  by  the  con- 
stitution to  Congress,  or  when^ 
ever  the  nature  of  the  power  it- 
self requires  that  it  should  be  ex- 
ercised exclusively  by  Con- 
gress, the  subject  is  as  com- 
pletely taken  away  from  thsi 
State  legislatures  as  if  they  had 
been  expressly  forbidden  to  act 
on  it.    Id.  193 

4.  Statutes  of  limitation  and  uioir 
laws,  unless  retroactiye  io  their 
effect,  do  not  impair  the  obliga- 
tion of  contracts,  and  are  con- 
stitutional.   Id.  20^ 

5.  A  State  bankrupt  or,  inaolrent 
law,  (which  not  only  liberates 
the  person  of  the  debtor,  bat 
discharges  him  from  all  liability 
for  the  debt,)  so  far  as  it  at- 
tempts to  discbarge  the  contract^ 
is  repugnant  to  &e  constitntion 
of  the  United  States ;  and  it 
inilLes  ne  differ^ioe  in  ihe  ap- 


90  INDEX. 

plication  of  this  principle,  whe-  tution,  all  the  meam  which  n€ 

ther  the  law  was  passed  before  appropriate,  which  are  plainlT 

or  after  the  debt  was  contract-  adapted  to  that  end,  and  which 

ed.     McMillan  v.  M'Neill,   209  are  not  prohibited,  may  consti- 

6.  The  act  of  Assembly  of  Mary-  tutionally  be  employed  to  cany 
land,  of  1793,  c.  30.  incorpo-  it  into  effect.  Id.  421 
rating  the  Bank  of  Colombia,  13.  The  power  of  establtshii^  a 
and  giring  to  the  corporatior  a  corporation  is  not  a  distinct 
•onunary  process  by  execution,  sovereign  power  or  end  of  go- 
in  the  nature  of  an  attachment,  vemment,  but  only  the  means 
against  its  debtors  who  have,  by  of  carrying  into  effect  other 
an  express  consent  in  writing,  powers  which  are  sovereign. 
made  the  bonds,  bills,  or  notes  Whenever  it  becomes  an  appro- 
by  them  drawn  or  endorsed,  ne-  priate  means  of  exercising  any 
gotiable  at  the  bank,  is  not  re-  of  the  powers  given  by  the  con* 
pognant  to  the  constitution  of  stitution  to  the  government  of  the 
the  United  States,  or  of  Mary-  Union,  it  may  be  exercised  by 
land.  Bank  of  Columbia  y.Oke'  that  government,  /i.  411.421 
jy^                                236.  240  14.  If  a  certain  means  to  carry  in(o 

'im  Dut  the  last  provision  in  the  act  effect  any  of  the  powers  ex- 

of  incorporation,  which  gives  pressly  given  by  the  constitatioa 

this  summary  process  to  the  to  the  government  of  the  Union, 

bank,  is  no  part  of  its  corporate  be  an  appropriate  measure  not 

franchises,  and  may  be  repealed  prohibited  by  the  constitution, 

or  altered  at  pleasure  by  the  the  degree  of  its  necessity  is  t 

legislative  will.     Id.             245  question  of  legislative  discre- 

6.  Congress  has  power  to  incorpo-  tion,  not  of  judicial  cognizance, 

nrteabank.    Jii'CuUoch  v.  State  Id.                                         423 
^Maryland,                        316  15.  The  act  of  the  19th  April,  1816, 

9.  The  government  of  the  Union  is  c.  44.  *'  to  incorporate  the  sub- 

a  government  of  the  People  ;  scribers  to  the  Bank  of  the  Uni- 

it  emanates  from  them  y  its  pow-  ted  States,"  is  a  law  made  in 

en  are  granted  by  them ;  and  pursuance  of  the  constitution. 

are  to  be  exercised  directly  on  Id.                                        424 
&em,  and  for  their  benefit.  Id.  16.  The  Bank  of  the  United  States 

403  has,  constitutionally,  a  right  to 

10*  The  government  of  the  Union,  establish  its  branches  or  offices 

fhoogh  limited  in  its  powers,  is  of  discount  and  deposit  within 

•  tapreme  within  its  sphere    of  any  State.    Id.                     424 

action  ;  and  its  laws,  when  made  1 7.  The  State,  within  which  a  branch 

in  pursuance  of  the  constitution,  of  the  Bank  of  the  United  States 

form  the  supreme  law  of  the  may    be    established,     cannot, 

land.     Id.                             405  without  violating  the  con^ta- 

]1.  There  is  nothing  in  the  consti-  tion,  tax  that  branch.     Id.  425 

tution  of  the    United    States,  18.  The  State  governments  have  no 

similar  to  the  articles  of  confede-  right  to  tax  any  of  the  constita- 

ration,  which  excludes  inciden-  tional  means  employed  by  the 

tal  or  implied  powers.  Id.    406  government  of  the  Union  to  exe- 

}2.  If  the  end  be  legitimate,  and  cute  its  constittttional  powers. 

wittttn  tb«  8€ope  of  tliQ  C9A«ti-  U.                                     457 
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19.  The  States  have  no  power,  by  See  Chancbrt,  18. 
taxation  or  otherwise,  to  retard, 
impede,  burden,  or  in  any  man- 
ner control  the  operation  of  the 
constitutional  laws,  enacted  by 
Congress  to  carry  int«  effect  the 
powers  vested  in  the  national 
government.     Id.  436 

SO.  This  principle  does  not  extend 
to  a  tax  paid  by  the  real  pro- 
perty of  the  Bank  of  the  United 
States,  in  common  with  the  other 
real  property  in  a  particular 
State,  nor  to  a  tax  imposed  on 
the  proprietary  interest  which 
the  citizens  of  that  State  may 
hold  in  this  institution,  in  com- 
mon with  the  other  property  of 
the  same  description  throughout 
the  State.    Id.  436 

21 .  The  charter  granted  by  the  Bri- 
tish crown  to  the  trustees  of 
Dartmouth  GoUege,  in  New- 
Hampshire,  in  the  year  1769, 
is  a  contract  within  the  mean- 
ing of  that  clause  of  the  con> 
stitution  of  the  United  States 
(art.  1.  s.  10.)  which  declares 
that^no  State  shall  make  any  law 
impairing  the  obligation  of  con- 
tracts. The  charter  was  not 
dissolved  by  the  revolution. 
College  V.  Woodward^  618 

92.  An  act  of  the  State  legislature  of 
New-Hampshire,  altering  the 
charter  of  Dartmouth  College 
in  a  material  respect,  without 
the  consent  of  the  corporation, 
is  an  act  impairing  the  obliga- 
tion of  the  charter,  and  is  un- 
constitutional and  void.  Id.  518 

23.  Under  its  charter,  Dartmouth 
College  was  a  private,  not  a 
public  corporation.  That  a  cor- 
poration is  established  for  the  See  Fbauds,  4. 
purpose  of  general  charity,  or 
for  education  generally,  does 
not,  per  te,  make  it  a  public  cor- 
poration, liable  to  the  control  of 
the  legiskitare.    Id.  518 


'    Practice,  3, 4. 
,        CONTRACT. 

1.  Where  A.  offered. topurchase  of 
B.  two  or  three,  hundred  bar- 
rels of  flour,  to  be  delivered  at 
Georgetown,  (District  of  Co- 
lumbia,) by  the  first  water^  and 
to  pay  for  the  same  9  dollars  60 
cents  per  barrel ;  and  to  the 
letter  containing  this  offer,  re- 
quired an  answer  by  the  return 
of  the  wagon  by  which  the  letter 
was  sent.  This  wagon  was,  at 
that  time,  in  the  service  of  B. 
and  employed  by  him  in  convey- 
ing flour  from  his  mill  to  Har- 
per^s  Ferry,  near  to  which  place 
A.  then  was.  His  offer  was  ac« 
cepted  by  B.  in  a  letter  sent  by 
the  first  regular  mail  to  George- 
town, and  received  by  A.  at  that 
place ;  but  no  answer  was  ever 
sent  to  Harper'* s  Ferry.  Held^ 
that  the  acceptance,  communi- 
cated at  a  different  place  from 
that  indicated  by  A.  imposed  no 
obligation  binding  upon  him. 
Eliason  v.  Henshaw,  225 

2.  An  offer  of  a  bargain,  by  one 
person  to  another,  imposes  no 
obligation  upon  the  former,  un- 
less it  is  accepted  by  the  latter 
according  to  the  terms  on  which 
the  offer  was  made.  Any  quali- 
fication of,  or  departure  from, 
those  terms,  invalidates  the  of- 
fer, unless  the  same  be  agreed 
to  by  the  party  who  made  it^ 
Id.  22a 
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COVENANT. 

Where  the  defendant  in  eject- 
ment for  lands,  in  North-CaroK* 


61 
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na,  has  been  in  possession  under 
title  in  himself,  and  those  under 
whom  he  claims,  for  a  period  of 
seven  years,  or  upwards,  such 

Kssession  is,  by  the  statute  of 
utations  of  North-Carohna,  a 
conclusive  legal  bar  against  the 
aotion  by  an  adverse  claimant, 
unless  such  claimant  brings  him- 
self, by  positive  proof,  within 
some  of  the  disabilities  provided 
for  by  that  statute.  In  the  ab- 
sence of  such  proof,  the  title 
shown  by  the  party  in  posses- 
sion is  so  complete  as  to  prove, 
in  an  action  upon  a  covenant 
against  incumbrances,  that  a  re- 
covery obtained  by  the  adverse 
claimant  was  not  by  a  para- 
mount legal  title.  SamermtU  v. 
Ha$hilton,  230.  233 

2.  QiMere,  Whether  in  an  action 
upon  a  covenant  against  incum- 
brances, the  plaintiff  is  bound  to 
show  that  the  adverse  claimant 
recovered,  in  the  suit  by  which 
the  plaintiff  is  evicted,  by  title 
paramount,  or  whether  the  re- 
covery itself  is  pnmA/bcie  evi- 
dence of  that  fact  ?  Id.         233 


D 


DEED. 

See    EviDEKCE,  1. 

Chancery,  26,  27,  28, 
t^RAUos,  y, 

DOMICIL. 

The  property  of  a  house  of  trade  es- 
tablished in  the  enemy's  coun- 
try is  condemnable  as  prize, 
whatever  may  be  the  personal 
domicil  of  the  partners.  7%e 
Friendichqft,  166 


DUTIES. 

!•  By  the  conqaest  and  railitifj  oc- 
cupation of  a  portion  of  the  ter- 
ritory of  the  United  States  by  s 
public  enemy,  that  portion  id  to 
be  deemed  a  foreign  countij  so 
iar  as  respects  onr  reveooe 
laws.       United   States  v.  Rice, 

247.  iSi 

2.  Goods  imported  into  it,  are  oot 
imported  into  the  United  States, 
and  are  snbject  to  such  doties 
only  as  the  conqueror  may  im- 
pose.    IcL  254 

3.  The  subsequent  evacuation  of 
the  conquered  territoiy  by  tlie 
enemy,  and  resamption  of  an- 
thority  by  the  United  States, 
cannot  change  the  character  of 
past  transactions.  The  jwposi' 
liminii  does  not  apply  to  the 
case  ;  and  g^ods  previously  im- 
ported do  not  become  liable  to 
pay  duties  to  the  United  States, 
by  the  resamption  of  their  so- 
vereignty over  the  conqaered 
territory.     Id.  253 

See  Priority. 

E 

EJECTJtfENT. 

I.  A  patent  issued  on  the  18th  No- 
vember, I7S4,  for  1,000  acre? 
of  land  in  Kentucky  to  J.  C, 
who  had  previously,  in  Juir, 
1784,  covenanted  to  convey  the 
same  to  M.  6.  the  ancestor  of 
the  lessor  of  the  plaintiff,  andoo 
the  23d  June,  1786,  M.  G.  made 
an  agreement  with  R.  B.,  the 
defendant  in  ejectment,  to  con- 
vey to  him  750  acres,  part  of 
the  tract  of  1,000  acres,  uoder 
which  agreement  R.  B.  entered 
into  possession  of  the  whole 
tract:  and  on  the  11th  April, 
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1787,  J.  C,  by  direction  of  M. 
G.,  conveyed  to  R.  B  the  760 
acres  in  fulfilment  of  said  agree- 
ment, which  were  severed  by 
metes  and  bounds  from  the  tract 
of  1,000  acres.  J.  C.  and  his 
wife,  on  the  26th  April,  1791, 
made  a  conveyance  in  trust  of 
all  his  property,  real  and  perso- 
nal, to  R.  J.  and  E.  C.  On  the 
12th  February,  1813,  R.  J.,  as 
surviving  trustee^  conveyed  to 
the  heirs  of  M.  6.,  under  a  de- 
cree in  equity,  that  part  of  the 
1,000  acres  not  previously  con- 
veyed to  R.  B.,  and  in  the  part 
80  conveyed  under  the  decree 
was  included  the  land  claimed  in 
ejectment.  R.  B.,  the  defend- 
ant, claimed  the  land  in  contro- 
versy under  a  patent  for  400 
acres  issued  on  the  15th  Septem- 
ber, 179s,  founded  on  a  survey 
made  for  B.  N.,  May  12th, 
1782  :  and  under  a  deed  of  the 
Idth  of  December,  1796,  from 
one  Cobum,  who  had,  in  the 
winter  and  spring  of  1791,  en- 
tered into  and  fenced  a  field 
within  the  bounds  of  the  original 
patent  for  1,000  acres  to  J.  C, 
claiming  to  hold  the  same  under 
B.  N's.  survey  of  400  acres. 
Heldy  that  upon  the  issuing  of 
the  patent  to  J.  C.  in  Novem- 
ber, 1784,  the  possession  then 
being  vacant,  be  became  by 
operation  of  law  vested  with 
n  constructive  actual  seizin  of 
the  whole  tract  included  in  his 
patent  ;  that  his  whole  title 
passed  by  his  prior  conveyance 
to  M.  G.  (the  ancestor  of  the 
plaintifiTs  lessor ;)  and  that  when 
it  became  complete  at  law  by 
the  issuing  of  the  patent,  the  ac- 
tual cotistructive  seizin  of  J.  C. 
passed  to  M.  G.,  by  virtue  of 
that  conveyance.  Also,  held^ 
that  when  subsequently,  in  vir- 


tue of  the  agreement  made  in 
June,  1786,  between  M.  Q.  and 
R.  B.  (the  defendant)  the  latter 
entered  into  possession  of  the 
whole  tract  under  this  equitable 
title,  his  possession  being  con- 
sistent with  the  title  of  M.  G., 
and  in  common  with  him,  was 
the  possession  of  M.  G.  himself, 
and  enured  to  the  benefit  of 
both  according  to  the  natore  of 
their  respective  titles.  And,  that 
when  subsequently  in  April, 
1787,  by  the  direction  ofM.  G.» 
J.  C.  conveyed  to  the  defend- 
ant 750  acres  in  fulfilment  of  the 
agreement  between  M.  G.  and 
the  defendant,  and  the  same 
were  severed  by  metes  and 
bounds  in  the  deed  from  the 
tract  of  1 ,000  acres,  the  defend- 
ant became  sole  seized  in  his 
own  right  of  the  750  acres  so 
conveyed.  But  as  he  still  re- 
mained in  the  actual  possession 
of  the  residue  of  the  tracts 
within  the  bounds  of  the  patent, 
which  possession  was  originally 
acquired  under  M.  G.,  the  cha- 
racter of  his  tenure  was  not 
changed  by  his  own  net,  and 
therefore  he  was  qtuui  tenant 
to  M.  G.,  and,  as  such,  continu- 
ed the  actual  seizin  of  the  latter, 
over  his  residue  at  least,  up  to 
the  deed  from  Cobum  to  the 
defendant  in  1798.  Also,  held^ 
that  if  Cobum  in  1791,  when  he 
entered  and  fenced  a  field,  &c. 
had  been  the  owner  of  B.  N's. 
survey,  his  actual  occupation  of 
a  part  would  not  have  given  hioi 
a  constructive  actual  seizin  or 
the  residue  of  the  tract  in- 
cluded in  that  survey,  that  resi- 
due being  at  the  time  of  bis  en- 
try and  occupation  in  the  ad- 
verse seizin  of  another  person, 
(M.  G.)  having  an  older  and 
botter  title.    But  there  being 
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no  evideDce  that  Coburn  was 
the  legal  owner  of  B.  N's.  sur- 
vey, his  entry  mast  be  consider- 
ed as  an  entry  without  title,  and 
consequently  his  disseizin  was 
limited  to  the  bounds  of  his  ac* 
tual  occupancy.    Barr  t.  Gratz^ 

213 

S.  The  deed  from  J.  C.  and  wife, 
to  D.  J.  and  £.  C.,in  1791,  was 
not  within  the  statute  of  cham- 
perty and  maintenance  of  Ken- 
tucky ;  for  as  to  all  the  land  not 
in  the  actual  occupancy  of  Co- 
buniy  the  deed  was  operative, 
the  grantors  and  those  holding 
under  them  having  at  all  times 
had  the  legal  seizin.    Id.    224 

d.  The  deed  of  1813,  from  R.  J., 
tarviving  trustee,  under  the  de- 
cree in  equity,  was  valid  with- 
out being  approved  by  the 
Court,  and  recorded  in  the 
Court,  according*  to  the  statute 
of  Kentucky  of  the  16th  Febru- 
ary, 1808,  c.  453.     Id,         224 

4.  Where  the  defendant  in  wect- 
ment,  for  lands  in  North  (5aro- 
lina,  has  been  in  posse^sioD  un- 
der title  in  himself,  and  those 
under  whom  he  chiims,  for  a 
period  of  seven  years,  or  up- 
wards, such  possession  is,  by  the 
statute  of  limitations  of  North 
Carolina,  a  conclusive  leiral  bar 
against  the  action  by  an  adverse 
claimant,  unless  such  claimant 
brings  himself  by  positive  proof 
within  some  of  the  disabilities 
provided  for  by  that  st.itute. 
SomervilU  v.    Hamilton,     230. 


5.  An  agreement,  by  parol,  be- 
tween two  proprietors  of  ad- 
joining lands,  to  employ  a  sur- 
veyor to  run  the  dividing  line 
between  them,  and  that  it  should 
be  thus  ascertiiined  and  settled, 
which  was  executedi  and  the 
line  accordingly  run  and  mark" 


ed  on  a  plat  by  tbe  snrrepr  u 
their  presence,  as  the  boondi- 
ry,  held  to  be  conclosive  io  m 
action  of  ejectment,  after  accr- 
responding^  possession  of  20 
years  by  the  parties,  and  those 
claiming  under  them  rtspec- 
tively.  Boydv.  Graves^       SIS 

See    EviDEircEy  1,  2,  3,  4. 

ERROR. 

Practjce,  ly  2,  3,  4. 

EVIDENCE. 

1.  The  party  who  sets  up  a  tide 
must  furnish  the  evidence  ne- 
cessary to  support  it.  If  the  n- 
lidity  of  a  deed  depends  on  an  Kt 
til  pats,  the  party  claiming  un- 
der it  is  as  much  bound  to  prore 
the  performance  of  (he  act,  as 
he  would  be  bound  to  prove  zdj 
matter  of  record  on  which  the 
validity  of  the  deed  might  de- 
pend.    Williatns  v.  Peyton,  77. 

79 

2.  In  the  case  of  lands  sold  for  the 
non  payment  of  taxes,  the  Mar- 
shal's deed  is  not  even  prifiui  fa- 
cie evidence  that  the  pre-requi- 
sites  required  by  law  have  been 
complied  with.     Id,  79 

3.  A  deed  more  than  thirty  years 
old,  proved  to  have  been  in  the 
possession  of  the  lessors  of  the 
plaintiff  in  ejectment,  and  actu- 
ally asserted  by  them  as  the 
ground  of  their  title  in  a  Chan- 
cery suit,  is  admissable  in  evi- 
dence without  regular  proof  of 
its  execution.      Barr  v.  GrcUz, 

221 

4.  In  general,  judgments  and  de- 
crees are  evidence  only  in  suits 
between  parties  and  privies ;  bat 
the  doctrine  is  wholly  inapplica- 
ble to  a  case  where  a  decree  ift 


iNDfiX. 


7^ 


eijmtjr  was  introdaced  on  the 
trial  of  an  ejectment,  not  as  per 
se  binding  upon  any  rights  of  the 
other  party,  bat  as  an  introduc- 
tory fact  to  a  link  in  the  chain  of 
the  plaintiflTs  title, and  constitut- 
ing a  part  of  the  muniments  of 
his  estate.     Id.  2S0 

d.  The  seal  to  the  commission  of  a 
new  government,  not  acknow- 
ledged by  the  government  of  the 
United  States,  cannot  be  permit- 
ted to  prove  itself;  but  the  fact, 
that  the  vessel  cruising  under 
such  commission  is  employed  by 
such  new  government,  may  be 
established  by  other  evidence 
without  proving  the  seal.  The 
Estrella,  303 

6.  Where  the  privateer,  cruising 
under  such  a  commission,  was 
lost  subsequent  to  the  capture 
in  question,  the  previous  exis- 
tence of  the  commission  on  board 
was  allowed  to  be  proved  by  pa- 
rol evidence.    Id.  304 

See    Covenant,  1,  2. 

Ejectment,  4. 
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FRAUDS. 

1^.  E.  B.  C,  having  an  interest  in  a 
cargo  at  sea,  agreed  with  J.  W. 
for  the  sale  of  it,  and  J.  W. 
signed  the  following  agreement 
in  writing  :  "  J.  W.  agrees  to 
purchase  the  share  of  £.  B.  C. 
in  the  cargo  of  the  ship  Aris- 
tides,  W.  P.  Z.,  supercargo,  say 
Bt  {2,522.83,  at  fifteen  per  cent, 
advance  on  said  amount,  payable 
at  five  months  from  this  date, 
and  to  give  a  note  or  notes  for 
the  same,  with  an  approved  en- 
dorser/'    la  compliaace  with  See 


this  agreement,  J.  W.  gave  biiL 
notes  for  the  sum  mentioned;^ 
and  in  an  action  upon  the  notes, 
the  want  of  a  le^  considera- 
tion under  the  statute  of  frauds 
being  set  up  as  a  defence,  on  the 
ground  of  the  defect  of  mutuali- 
ty in  the  written  contract ;  the 
Court  below  left  it  to  the  jury 
to  infer  from  the  evidence  an 
actual  performance  of  the  agree* 
ment ;  the  jury  found  a  verdict 
for  the  plaintiff,  and  the  Court 
below  rendered  judgment  there- 
on. The  judgment  affirmed  by 
this  Court.  Weightman  v.  Gold- 
wll,  85 

Note  on  the  17th  sec.  of  the  stat- 
ute of  frauds,  as  to  the  sale  of 
goods.     Id,     Note  a,  89 

A  deed  made  upon  a  valuable 
and  adequate  consideration, 
which  is  actuallv  made,  and  the 
change  of  property  honhfide^  or 
such  as  is  purported  to  be,  can- 
not be  considered  as  a  con- 
veyance to  defraud  creditors. 
Wkeaton  v.  Sexton,  503. 507 
An  agreement  by  parol,  between 
two  proprietors  of  adjoimng 
lands,  to  employ  a  surveyor  to 
run  the  dividing  line  between- 
them,  and  that  it  should  be  thus 
ascertained  and  settled,  which 
was  executed,  and  the  fine  ac- 
cordingly run  and  marked  on  a 
plat  by  the  surveyor  in  their 
presence,  as  the  boundary,  i» 
conclusive  in  an  action  of  eject- 
ment, after  a  correspondent  pos- 
session of  20  years  by  the  par- 
ties and  those  claiming  under 
them.  Such  an  agreement  is 
not  within  the  statute  of  frauds, 
as  being  a  contract  for  the  sale 
of  lands,  or  any  interest  in  or 
concerning  them.  Boyd  v. 
Graves^  513 

Chai^ceat,  26>  27^  28. 
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INSOLVENT  LAW, 


&e  CovsTiTUTioHAL  Law,  1,  2.  5. 
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JURISDICTION. 

&•  CaufCERT,  5,  6,  7.  18y  19. 
PmiSE,  2,  3.  7.  9. 


LEX  LOCI. 

A  diicharge  under  a  foreign  bank- 
rupt law  is  no  bar  to  an  action, 
in  the  Courts  of  this  coantry ,  on 
•  contract  made  here.  M*MU' 
Umm.M'Nem,  209.  213 


LIBEL. 


ah  Practick. 

LICENSE. 

A  A  Teasel  and  cargo,  which  is  lia- 
ble to  seizure  as  enemy's  pro- 
perty, or  for  sailing  under  the 
pan  or  license  of  the  enemy, 
may  be  seized  after  her  arrival 
In  a  port  of  the  United  States, 
and  condemned  as  prize  of  war. 
The  delictum  is  not  purged  by 
the  termination  of  the  voyage. 
The  Caledonian,  100 

%  The  circumstance  of  a  vessel 
having  been  sent  into  an  ene- 
my's port  for  adjudication,  and 
anerwards  permitted  to  resume 
her  voyage,  held  to  raise  a  vio- 
lent presumption  that  she  had  a 
license,  which  the  claimant  not 
having  repelled  by  explanato- 
ry evidence,  condemnation  was 
pronounced.  The  Jjingden 
Cheves,  103 


LIMITATION  OF  ACTIOK. 

See  CoHSTiTUTXovAL  Law,  4. 
Ejectmejtt,  4* 

LOCAL  LAW. 


1.  The  statute  of  charitable  usa 
of  the  43d  Elizabeth,  c  4,  is 
not  in  force  in  Virginia.  Bap- 
tiit  AsMociation  f.    Harfe  Ej^n^ 

1 

2«  If  there  is  nothing  in  a  patent 
to  controul  the  caU  for  coarse 
and  distance,  the  land  most  be 
bounded  by  the  courses  and  dii- 
tances  of  the  patent,  accordins 
to  the  magnetic  meridian.  Btft 
it  is  a  general  principle,  thattbe 
course  and  distance  must  vield 
to  natural  objects  called  fw  in 
the  patent.  M^htn^t  lout  r. 
Walker,  444. 447 

3.  All  lands  are  supposed  to  be  ac- 
tually surveyed,  and  the  inten- 
tion of  the  grant  is  to  convey 
the  land  according  to  the  actnal 
survey  ;  consequently  distances 
must  be  lengthened  or  shorten- 
ed, and  courses  varied,  so  as  to 
conform  to  the  natural  object! 
called  for.  Id.  447 

4.  If  a  patent  refer  to  a  plat  annei- 
ed,  and  if  in  that  plat,  a  water 
course  be  laid  down  as  running 
through  the  land,  the  tract  mmt 
be  so  surveyed  as  to  include  the 
water  course,  and  to  conform 
as  nearly  as  may  be  to  the  plat, 
although  the  lines  thus  run  do 
not  correspond  with  the  coorsei 
and  distances  mentioned  in  the 
patent,  and  although  neither  the 
certificate  of  survey  nor  the  pa- 
tent called  for  that  water  course. 
Id.  44S 

5.  The  rule  which  preyaik  in  Ken- 
tucky and  Ohio,  as  to  land  ti- 
tles, is,  that,  at  law,  the  patent 
is  Uie  foundatioQ  of  tMe,  «ri 


INDEX. 


73 


Deither  party  can  bring  his  en- 
try before  the  Court :  But  a  ju- 
nior patentee,  claiming,  under 
an  elder  entry,  may,  in  Chance^ 
ry,  support  his  equitable  title. 
M" Arthur  ▼.  Bromdevj  488. 491 

6.  A  description  which  will  identi- 
fy the  lands  in  all  that  is  necessa- 
ry to  the  validtty  of  ^  grant :  but 
the  law  requires  tliAt  an  entry 
should  be  made  with  such  cer- 
tainty, that  subsequent  pur- 
chasers may  be  enabled  to  lo- 
cate the  adjacent  residuum.  Id. 

492 

7.  An  entry  for  1,000  acres  of  land 
in  Ohio,  or  Deer  creek,  "  be- 
ginning where  the  upper  line  of 
Ralph  Morgan's  entry  crosses 
the  creek,  running  with  Mor- 
•gan*8  line  on  each  side  of  the 
creek  400  poles,  thence  up  the 
creek  400  poles  in  a  direct  line, 
thence  from  each  side  of  the 
given  line  with  the  upper  line 
at  right  angles  with  the  side 
lines  for  quantity,"  is  a  valid 
entry.    Id.  496 

8.  Distinction  between  amending 
and  withdravfing  an  entry.     Id, 

495 

ike  Chancery,  19. 

Constitutional  Law,  0,  7. 
c011cbnant9j. 
Ejectment,  1,  2,  3,  4. 


POWER. 

In  the  case  of  a  naked  power,  not 
coupled  with  an  interest,  the 
law  requires  that  every  pre-re- 
quiste  to  the  exercise  of  that 
power  should  precede  its  exer- 
cise. William  t.  Peukm,  77. 79 

V^L.  IV.  K 


PRACTICE. 

1.  A  writ  of  error  will  not  lie  on  » 
judgment  of  nonsuiL  Evant  v. 
PhiUips,  73 

2.  The  refusal  of  the  Court  to  gnnt 
a  motion  for  a  new  trial  affords 
no  ground  for  a  writ  of  error. 
Barr  v.  Gratr,  220 

3.  Where  a  cause  is  brought  ta  this 
Court,  by  writ  of  error,  or  ap- 
peal from  the  highest  court  of 
law  or  equity  of  a  State,  under 
the  25th  sec.  of  the  Judicia- 
ry Act  of  1789,  c.  20.,  upon  the 
ground  that  the  validity  of  a 
statute  of  the  United  States  ^aa 
drawn  in  question,  and  that  the 
decision  of  the  State  Court  waa 
against  its  validity,  &c. ;  or  that 
the  validity  of  astatute  of  a  State 
was  drawnin  question,  as  repug- 
nant to  the-  constitution  of  the 
United  States,  and  the  decisioQ 
was  in  favour  of  its  validity  ;  it 
must  appear,  from  the  record, 
that  the  act  of  Congress,  or  the 
constitutionality  of  the  State  law 
was  drawn  into  question.  Jifti- 
Ury.McliolU,  311. 3U 

4.  But  it  is  not  required,  that  the 
record  should,  in  terms,  state  % 
misconstruction  of  the  act  of 
Congress,  or  that  it  was  drawn 
into  question.  It  is  soflScient  to 
give  this  Court  jurisdiction  of 
the  cause,  that  the  record  should 
show  that  an  act  of  Congress 
was  applicable  to  the  case.    /i. 

315 

6.  Depositions,  taken   on  fiurther 

proof,  in  one  prize  cause,  cannot 

be  invoked  into  another.     77b 

Expenmentf  84> 

6.  Practice  of  invoking  testimony 
in  prize  causes.    Id.  Notecs  84 

7.  A  sale  under  aji.  fa.  duly  iasaed, 
is  legal,  as  respects  the  pur- 
chaser, provided  the  writ  be  le- 
vied upon  the  property  b^oM 
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the  jretarn  day*  although  the 
sale  be  made  aAer  the  return 
day,  and  the  writ  he  never  actu- 
ally returned.  Wheaton  y.  Sex- 
ton^ 60S.  506 
8.  Depoaitiona  taken  according  to 
the  promio  in  the  30th  see.  of 
the  Judiciary  Act  of  1 789,  c.  20., 
under  a  deditnuM  poUitateniy 
*' according  to  common  usage, 
when  it  may  be  necessary  to 
prerent  a  uilure  or  delay  of 
justice,"  are,  under  no  circum- 
atances,  to  be  considered  as  tak- 
en dt  bene  tfMe,  whether  the  wit- 
nesses reside  beyond  the  pro- 
cess of  the  Court  or  within  it ; 
the  provisions  of  the  act  relative 
to  depositions  taken  de  bene  este 
being con6ned  to  those  taken  un- 
der die  enacting  part  of  the  sec- 
tion.   Sergeant  v.  Biddle,    GOB 

See  Admiralty,  1,  4,  6. 

Chavccrv,  20. 

PRIORITY. 

1.  The  United  States  are  not  enti- 
tled to  priority  over  other  cre- 

.  ditors,  under  the  act  of  1799,  c. 
128.  s.  65.,  upon  the  ground  of 
the  debtor  having  made  an  as- 
i^nment  for  the  bcnelit  of  cre- 
ditors, unless  it  is  proved  that 
the  debtor  has  made  an  assign- 
ment of  ALL  his  property.  Unit- 
ed Statet  V.  Howland,     1 08.  116 

S.  Where  the  deed  of  assignment 
conveys  only  the  property  men- 
tioned in  a  schedule  annexed 
to  the  deed,  and  the  schedule 
does  not  purport  to  contain  all 
the  property  of  the  party  who 
made  it,  the  onw  probandi  is 
thrown  on  the  United  States  to 
show  that  the  assignment  em- 
braced all  the  debtoic's  property. 
Jd.  11^ 


3.  The  deciaioBfl  on  the  mbicct  oi 
the  priority  of  the  United  Siatet 
in  case  of  inaolvency,  Alc  col- 
lected,    id.     Note  a,         US 

PRIZE. 

1.  The  government  of  the  United 
States  having^  recognized  ilie 
existence  of  a  civil  warbetwees 
Spain  and  her  colonies,  but  re- 
mainiog  neutral,  the  Coari^  of 
the  Union  are  boand  to  consider 
as  lawful  those  acts  which  war 
authorises,  and  which  the  new 
governments  in  South  America 
may  direct  againat  their  coemj. 
The  Dixfina  PoAtora^        52.  63 

2.  Unless  the  neutral  rights  of  the 
United  States,  (as  ascenaioed 
by  the  law  of  nations,  the  acts 
of  Congreas,  and  treaties,)  are 
violated  by  the  cruizen  sailiag 
under  commisaions  from  those 
governments,  captures  by  them 
are  to  be  regarded  b}'  ua  as 
other  captures,  jure  belli,  are 
regarded  ;  the  legality  of  which 
cannot  be  determined  in  the 
Courts  of  a  neutral  country.  Id. 

64 

3.  Note  on  the  jurisdictioQ  of  neu- 

tral Courts  over  belligerent  cap- 
tures made  in  violation  of  the 
neutral  jurisdiction.     Id.   Note 

a.  es 

4.  Diflferent  public  acts  by  which 
the  government  of  the  United 
States  has  recognized  the  exis- 
tence of  a  civil  war  betweea 
Spain  and  her  colonies.  Apptn- 
dtx.  Note  II.  i3 

5.  Prize  code  of  Buenos  Ay  res  and 
Chili,  Id. 

6.  Where  restitution  of  captured 
property  is  cbiimed,  upon  the 
the  ground  that  the  force  of  the 
cruizer  making  the  capture  has 
been  augmented  within  the  U- 
nitedStiSes^  by  enlistii^  men, 
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•^s 


the  borlhai^imWQf  such  en- 
listment ifl  thrown    upon  the 
claimant ;  aipd  that  Sb!cX  hei^g 
proved  bj  him,  it  is  incumbent 
ppcMi  ^e  oiftors  tQ  ahoar,  by 
proof,  that&e  persons  so  enlist- 
ed were  adbrj^ta  slf  cMv^na  of 
the  prince  or  state  under  whose 
tag  the  cruizer  si^  ^ratmenUy 
within  the  United  States,  in  or-  10. 
der  t9  IMi^  the  Cfs^  within  the 
proviso  of  the  Sd  sec.  of  the  act 
of  June  ^th,  1794,  c.  21^6,  and 
of  the  act  of  the  20th  April, 
1818,  c.  83.    Th$E$trAUa^  298. 

306 

7-  The  right  of  ad[jndicating  on  all 
captures  and  questions  of  prize 
belongn  exclusively  tci  the 
Courts  of  the  captors  coun- 
try :  but,  it  is  a^  exception  to 
this  general  rule,  that  where 
the  captured  vessel  is  brought, 
or  voluntarily  comes,  fii/ra/>nB- 
Mia  of  ft  neutral  ^owar,  that 
power  has  a  right  to  inquire 
whether  its  own  neutrality  has 
been  violated  by  the  cruiser 
which  made  thQ  oapture  ;  and, 
if  such  violation  has  been  com- 
mitted, is  in  duty  bound  to  re- 
store to  the  original  owner  pro- 
perty captured  by  cruisers-  ille- 
gally equipped  in  its  ports.    Id. 

307 

6.  No  part  of  the  act  of  the  5th 
June,  1794,  c.  226.  ifLrckpealed 
by  the  act  of  the  3d  March, 
1817,  c.  68.  The  act  of  1794,  11. 
c.  226.  remained  in  force  unti)^ 
the  act  of  the  20th  April,  1818, 
c.  83.  by  which  all  t^e  provi- 
sions respecting  our  neutral  t^ 
lations  were  embraced,  and  all 
former  laws  on  the  same  sub- 
ject were  repealed.    Id,      311 

9.  In  the  absence  of  any  act  of  con- 
gress on  the  subject,  the  Courts 
of  the  United  States  would  have 
authority,  under  the  genenl  law 


of  Mtiens,  to  decree  restitntioD 
of  prmiert^  captured  in  viola- 
tion oftheir  neutrality,  under  a 
Gommisai^a,  issued  within  the 
United  States,  or  under  an  ar- 
osament,  or  augaientalion  of  tha 
armaflient,  or  crfw  of  the  cap-* 
tnring  vessel,  nithin  thia  aame. 
tf.  311 

A  cniiser»  equipped  at  the  port 
of  Carthagena*  in  South  Ameri- 
ca, and  oommiflsioned  unAir  the 
authority  of  the  Proviaoe  of 
Cartbag^ena,  one  of  tbm  United 
Provinces  of  New-Grenada,  at 
war  with  Spain,  sailed  firomthe 
said  port,*  and  captured  on  the 
high  seas,  as  prize,  a  veaad  and 
cargo  belonging  to  the  subjects 
of  the  king  of  Spain^  aid  put  a 
prize  crew  on  board,  and  or- 
dered her  to  proceed  to  the 
said  port  of  Carthageiia :  the 
captured  vessel  was  afterwards 
fallen  in  with  by  a  private 
armed  vessel  of  the  United 
States,  and  the  cargo  taken  out 
ai^  brought  into  the.  United 
States  for  adjudication  as  the 
Tgto^ertj  of  their  enenj.  The 
original  Spanish  owner,  and  the 
pi^e-master  from  the  Cactha- 
genian  privateer,  both  claimed 
the  goods.  The  possession  was 
decreed  to  be  restored  to  the 
Carthagenian  prize-master.  The 
Nmutfm.  Stnora  de  la  Caridai^ 

497 
War  having  been  recognized  to 
exist  between  Spain  and  her 
colonies  by  the  government  of 
the  United'  States,  it  is  the  duty 
of  the  Courts  of  the  United 
States,  where  a  capture  is  made 
by  either  of  the  belligerent  par- 
ties, without  any  violation  orour 
neutrality,  and  the  captured 
prize  is  brought  innocently 
within  our  jurisdiction,  to  leave 
things  in  the  same  state  they 
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find  them ;  or  to  restore  diem 
to  the  ftate  from  which  they 
hare  teen  forcibly  remored  by 
the  act  of  oar  own  citizens:  Id. 

602 
IS.  The  Spanish  treaty  held  not  to 
mply  to  the  above  case,  as  the 
Court  coold  not  consider  the 
Carthagenian  captors  as  pirates, 
and  the  captnre  was  not  made 
within  the  jarisdictional  limits 
of  the  United  States,  the  only 
tito  cases  in  which  the  treaty 
epjoins  restitution.    U.       603 


Sm  Domicil. 


LiGBirSB. 

PlUCTICB,  5,  6. 


s 


SALE. 

See  Chancert,  21,  22,  23,  24. 
STATUTES  OF  MARYLAND, 
j!^  Constitutional  Law,  6,  7. 


OP  VIRGINIA. 
See  Local  Law,  Ir 

OF  NORTH-CAROLINA. 
See  Covenant,  I. 
Ejectment,  4. 

OF  KENTUCKY. 
See  Ejectment,  2,  3. 
Local  Law. 

OF  OHIO. 
iSSee  Chancery,  26.  28. 
Local  Law. 


T 

TRADE  WITH  THE  ENEMY. 
See  License,  I. 

TREATY. 

See  Alien. 
Prize,  12. 


ERRATA. 

li  Ffece  224,  line  14,  dele  ^  not** 

2S5,  line  5,  for  •*  are  so,**  read  tterg  nol  i^ 
462,  line  1,  after  **  sabjoct,**  read  and  tkm»^ 
line  2,  for  ^becauie,''  read  bwmt. 


